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ADVERTISEMENT. 


Thb  Editors  are  unwilling  to  close  this  Series  of 
Reports  without  expressing  publicly  their  acknowledg- 
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Esq.,  and  will,  it  is  hoped,  be  found  useful  to  the 
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MICHAELMAS  TERM,  10  VICTORIJE. 


Puce  and  Another,  Executors  of  John  Pbicb»  deceased,  v.      iVov.  ii. 

WooDHousB  and  Another. 

1 BESPASS  qnare  claufinm  fregit,  by  the  plaintiflb  as  ex-  in  ttv^au  for 
ecotOTB  of  John  Price.  The  second  count  alleged  that  the  ^SS^^d^!!*' 
defendants  broke,  &c.,  a  dose  and  building  of  the  plaintiffi,  "nt  jMtifiw  the 

^  *  Beimre  under  a 

as  such  executors,  &c.,  being  parcel  of  a  certain  farm  there,  benot  caBtom, 
called  Hergest  Court  farm,  in  the  occupation  of  the  plain-  may^repiy  de 
tifi  as  such  executors,  &c,  and  known  and  called  the  Fold  JSJ^jJ^Xad 
or  Farm-yard  there,  and  a  certain  stable  there,  and  con-  if  thoreareieve- 

'  ral  pleas  claim- 


tinued  therdn,  and  then  sei2ed  and  took  certain  chattels  ing  acTmi 
of  the  pkuntiffb  as  such  executors,  &&,  to  wit,  two  horses  ^^  ofdiff^- 
of  great  value,  &c,  and  kept  forcible  possesion  thereof  till  *|J^^^JJ^ion 
the  pbdntifb  as  such  executors,  &c.,  in  order  to  regain  deinjariftwUi 
posseseion  tiiereof^  were  forced,  &c.,  to  pay  £50. 

ilfth  plea. — And  for  a  further  plea  to  the  second  count, 
as  to  the  breaking,  &c.,  the  building,  &c.,  and  continuing 
therein  and  seizing  and  taking  parcel  of  the  said  goods,  &c., 
to  wit,  one  horse,  and  carrying  away,  and  keeping,  and  de- 

VOL.  XTI.  B  M.  w. 
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1846.        tfuning  the  same,  the  defendants  say,  that,  before  and  at  llie 
P»icB        ^^®  ^'  ^^^  death  of  the  said  J.  thrice  in  t)ie  declaration 
V.  mentioned,  and  before  the  said  time  when  &c«  in  that  oonnt 

mentioned,  one  J.  Cr.  W .  was,  and  still  is,  lord  of  the  manor 
of  K  H.,  in  the  county  of  H.,  and  that  the  said  J.  Price, 
before  and  at  the  time  of  his  death,  was  seised  in  his  de- 
mesne as  of  fee  at  the  will  of  the  lord,  according  to  the  cus- 
tom of  the  said  manor,  of  and  in  a  cerl^n  customary  tene- 
ment  then  and  stiU  being  parcel  of  the  said  manor,  demised 
and  demisable  by  copy  of  the  court  rolls  of  the  said 
manor,  according  to  the  custom  of  the  eaid  manor,  to  wit» 
of  a  certun  tenement,  consisting  of  divers,  to  wit,  three 
acres  of  arable  land,  formerly  held  with  a  certain  messuage 
and  garden,  called  and  known  as  the  Upper  House,  which 
said  tenement  was  and  is  mtuate  in  the  parish  of  K.,  in  the 
county  aforesaid,  and  within  the  manor  aforesaid.  And  the 
defendants  say,  that  within  the  same  manor  there  now  is, 
and  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  continually  hath  be^  an  kndent  custom  them 
used  and  approved,  that  the  lord  of  the  said  manor  hath 
seized  and  taken,  and  been  accustomed  to  sme  and  take, 
and  still  ought  to  seize  and  take,  upon  and  after  the  death 
of  every  tenant  dying  seised  in  his  demesne  as  of  fee  of  any 
customary  tenement  within  the  same  manor,  held  of  and  at 
the  will  of  the  lord,  according  to  the  custom  of  the  sidd  ma- 
nor, demised  and  demisable  as  aforesaid,  in  respect  of  such 
tenement  whereof  such  tenant  hath  died  so  seised,  the  best 
beast  which  was  of  the  said  tenant  at  the  time  of  his  death,  as 
and  for  and  in  the  name  of  a  heriot  custom.  And  the  defend- 
ants further  say,  that,  before  the  said  time  when  &c.  in  the 
said  second  count  mentioned,  to  wit,  on  &c.,  the  said  John 
Price,  so  being  tenant  of  the  said  tenement  as  aforesucl,  died 
so  seised  thereof  as  aforesaid,  whereupon  afterwards,-  to  wit, 
at  the  said  time  when  &c.,  in  the  said  second  count  mention- 
ed, the  defendants,  as  the  servants  of  the  said  J.  G.  W.,  so 
then  being  lord  of  the  manor  as  aforesaid,  and  by  his  com- 


WbobBOVts. 
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numdi  broke  and  entered  the  said  dose  and  building  in  the        1846. 
6ud  second  oonnt  mentioned,  for  the  purpose  of  seizing  and      *"  ^  '  ^ 

takiBg  Aebest  beast  which  was  of  die  said  J«  Pricei  de-   v. 

ceased,  at  the  time  of  his  death,  as  and  for  a  certain  h^ot 
in  fesfect  of  such  tMiement  aforesaid,  whereof  the  said  J. 
Pridie  died  so  srieed  as  aforesaid,  and  then  continued  therein 
for  tfaAit  tNlrpose  for  A  short  time,  to  wit,  for  such  time  as 
wab  necessary  for  choosing,  seizing,  and  taking  the  said 
beast,  and  no  longer,  and  thereupon  then  also,  to  wit,  kt  thd 
said  time  when  &C.3  as  the  sefvants  of  the  said  J»  Gr.  W.^  and 
hj  his  said  commandi  seized  and  took  a  bertain  honse^  bebg 
otie  6f  the  said  horses  in  the  said  second  count  mentioned,  the 
said  hdrse  l^en  bring  a  beast  which  was  of  the  said  J*  Pricei 
deceased,  at  the  time  of  his  death,  and  carried  away  and 
deti^ed  the  same  ae  and  for  and  in  the  name  of  a  heriot 
custom  for  and  in  respisct  of  the  said  tenement  aforesaid^ 
wh«!^eof  the  said  J*  Price  died  so  seised  aftn^said,  for  the 
cAuse  af<»esaid,  as  they  lawfully  might ;  que  sunt  eadenii 
&e.    Yerificadonk 

The  sixth  plea  stated  the  testator  to  have  cUed  seised  of 
anothar  customary  tenement,  called  Flood  Gates  Bridge, 
in  the  same  manor  and  parish,  held  of  the  same  manor, 
and  justifyi]]^  the  taking  of  the  other  horse  as  a  heriot 
coBJtom  in  respect  of  dmt  tenement. 

S«plication  to  the  fifth  plea  took  issue  on  the  custom,  ami 
then  new  assigned,  that  the  defendants,  at  the  said  time  and 
jhce  when  and  where,  &c,  in  the  second  oount  mentioned, 
seised  and  took  the  residue  of  the  siud  goods^  &a,  of  the 
lilainfifis,  as  such  executors,  in  that  count  mentiimed,  of  the 
vahie  therein  alleged,  to  wit»  the  Othw  of  the  said  two  horses 
therein  motioned,  snch  other  then  being  different  from  the 
said  horse  in  the  fifih  plea  mentioned,  and  then  with  force 
and  arms  unlawfully  carried  away  the  same,  and  kept  and 
detained  forcible  possession  thereof  during  the  time  in  that 
bdialf  in  the  second  count  Aientioned;  which  same  trespasses 
so  newly  assigned  are  other  and  different  trespasses  than 

b2 


^  CASES  IN  THE  EXCHEQ0EV, 

1846.        the  said  trespasses  in  the  said  fifth  plea  mentioned,  and 
PaicB        therein  attempted  to  be  justified ;  wherefore,  &c. 
^'  Like  repfication  to  the  sixth  plea,  and  new  asngnment 

to  that  plea. 

Hie  plea  in  bar  to  the  new  assignment  to  the  fifth  j^ea, 
justified  the  taking  in  respect  of  the  tenement  at  Flood 
Gkttes  Bridge,  in  the  same  way  as  in  the  sLM  original  plea. 
The  plea  in  bar  to  the  new  assignment  to  the  mzth  plea, 
justified  in  like  manner  the  taking  in  respect  of  the  tene- 
ment of  Upper  House,  as  in  the  Jtfth  original  plea. 

Beplication  to  pleas  to  new  assignment. — And  as  to  the 
general  pleas  of  the  defendants  by  them  secondly  and  lastly 
above  pleaded  to  the  siud  trespasses  above  newly  assigned, 
the  plaintifb,  admitting  that  the  said  J.  G.  W.  was  lord,  and 
thatthesaid  J.  Price  was  and  died  seised  as  in  those  pleas  re- 
spectively mentioned,  say  that  the  defendants  of  thdr  own 
wrong,  and  without  the  redidue  of  the  said  cause  by  them  in 
their  said  last-mentioned  pleas  severally  and  reqwcttvely 
above  alleged,  committed  the  trespasses  secondly  and  lastly 
above  newly  asmgned,  modo  et  formft,  as  the  plaintifis  have 
above  thereof  complained :  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  a  replication 
ought  to  have  been  pleaded  separately  to  each  of  the  sud 
pleas,  and  not  one  replication  to  both.  That  the  replicar 
tion,  even  taken  as  separately  applicable  to  each  of  the 
pleas,  attempts  to  put  in  issue  several  material  and  travers- 
able allegations  in  such  plea,  and  is  multifarious.  That  the 
defendants  by  their  said  pleas  respectively  daim  an  in- 
terest in  and  title  to  the  subject  matter  of  the  alleged 
trespass,  antecedent  to  the  committing  of  the  trespasses 
themselves,  and  that  the  replication  de  injurift  suft  proprift 
is  inapplicable  to  such  a  plea. — Joinder  in  dwiurrer. 

Huffh  Hill,  for  the  defendants,  in  support  of  the  demurrer. 
— The  replication  de  injurift  is  inapplicable,  for  the  pleas 
do  not  consist  merely  of  matter  of  excuse,  but  of  matter  of 
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interesty  viz.  the  lord's  interest  in  the  diattels.  Such  1846. 
a]]^[ed  interest  should  have  been  spedslly  trayersed  in  the  p^^, 
leplicsttionj  md  not  involved  in  a  general  iesue  de  injurift  (a)*  _  ^* 
Bnti  in  this  case,  the  plea  disclosed  '*  authority  given  by 
kw"  to  mze,  derived  fiom  the  plaintiffs'  testator,  who  had 
ooDsented  to  become  tenant  to  the  defendant  by  copy  of 
court  TfjSL  Now,  ScU^  v.  Purcbell  (ft),  which  was  acted 
on  in  Bowler  v.  Niehoban  (c)  and  MUner  v.  Myers  (d)^ 
shew  that  such  authority  is  not  the  subject  of  a  general 
rqilication,  for  the  reason  ^ven  in  Salter  v.  PurcheU  (e), 
vis.  '^  that  the  fiu^ts  pleaded  lying  equally  in  knowledge 
of  plaintiff  and  defendant,  there  is  no  reason  for  compelling 
the  defendant  to  prove  them,  unless  the  plaintiff  thinks 
proper  to  deny  them  by  a  special  traverse."  [ParAe,  B. — 
That  last  position  was  doubted  in  Selby  v.  Bardons{f). 
In  MUner  v.  Myers,  the  pUdntiff  had  contracted  with  the 
defendant  that  Bosvile  should  enter,  so  that  the  authority 
rdied  on  by  the  defendant  arose  out  of  a  relation  created 
by  the  act  of  the  parlies  (9).]  The  only  difference  here  is, 
that  the  plaintiffi  are  executors  of  the  person  who  gave 
the  authority,  but,  being  in  possession,  they  might  have 
dedared  in  their  own  right.  [Parke,  B. — The  plaintifis 
must  be  taken  to  know  whether  the  authority  allied  to  be 
derived  from  them  is  true  or  not.  I  take  that  to  be  the 
prindple  of  the  third  resolution  in  Crogate^s  case  (A),  as 
to  rq»lying  to  such  an  authority  specially.]    An  executor 


(a)  See  judgment  of  Paris,  (/)  3  B.  &  Ad.  l,  13. 

J^  in  3  B.  &  Ad.  13^  Selby  r.  {g)  As  to  the  authority  being 

Bsrioms.   Affirmed  in  ezroTy  3  claimed  by  custom,  see  JUbrftin^r 

Tyr.  430,  S.  C.  Y.Mw>re,\6  Law  J.,(N.S.)>  Q-  B., 

{h)  1  Q.  B.  197,  219.  118;  Com.  Dig.  Pleader  (F.  20); 

(c)  12  Ad.  &  £.  341.  See  Kitchen,  447 ;  12  Mod.  681.  As 
judgments  of  LiuUdale  and  Pai»  to  reservation  of  a  heriot,  see 
iaom,  Js.  Ihe  d.  Douglas  v.  Lock,  2  Ad.  & 

(d)  15  Law  J.,  (N.  S.),  Q.  B.,  E.  742. 

157,  HiL  1846.  (h)  8  Rep.  66,  67. 
(«)  1  Q.  B.  220. 


S  CAflBS  IN  THB  EJECHEaCSB, 

1840.  is  guppoeed  to  hare  knowledge  of  his  testaioi^  oontraots. 
Pkicb  [Aldertan,  B. — The  tenns  of  the  third  resoltttion  in  Cvog^kit 
WoooHousB.  ^^^'^  '"^  authority  or  power  mediately  or  immediately  de- 
rived ^*from  the  plaintiff "  (a),  without  adding  ^^or  thoee 
through  whom  he  daims.''  It  however  prooeed%  '^  The  same 
law  of  an  authority  given  by  the  law,  a8  to  view  waste,  fro." 
Parke,  B. — ^Qne  of  the  cases  quoted  by  Lord  Coke  to  sap* 
port  the  last  portion  is  the  Year  Book,  12  Edw.  4,  10  b, 
but  there  the  issue  involved  the  disseisin  of  the  lessor  (A). 
The  chattel  being  vested  in  the  executors,  they  have  no 
power  which  is  not  derived  firom  thmr  testator,  so  that  the 
same  principle  of  pleading  is  involved.] 

Keating,  contriL — ^If  a  replication  de  injurift  is  at  all  ad« 
missible  in  this  case,  one  such  replication  is  sufficient  to 
put  in  issue  both  pleas,  for  the  absque  residuo  causa9  re- 
fers to  every  thing  in  each  of  them,  in  the  nature  of  a  general 
issue.  Oomyns's  Digest,  Pleader  (F.  24),  citing  1  Leonard's 
Rep.  124;  Fishy.  Brocket (c);  Curtis  v. Bateman (d).  Nor 
does  the  plea  aver  any  such  '^  matter  of  interest  whatsoever" 
in  a  chattel,  as  brings  this  within  the  second  resolution  in 
Crogate^s  case  (e).  Chief  Baron  Comyns,  in  his  Digest, 
tit.  Pleader  (F.  19),  adopts  Brook's  Abridgment,  tit  De  son 
tort  demesne,  pi.  5,  10  (/),  where  it  is  said,  that,  in 
trespass,  if  the  defendant  by  plea  justifies  the  taking  for 
a  heriot,  the  general  replication  de  son  tort  demesne  is 
good.  The  authorities  cited  by  Brook  are,  the  Year  Book, 
44  Edw.  3,  13,  38  Edw.  3,  7 ;  and  those  aythoiiti^  ex- 
pressly apply,  though  cases  of  heriot  service,  in  which  the 


(a)  See  Tyrwhitt  on  Modem         (c)  Dyer,  182  a,  pL  54,  Eas- 

Pleading,  &c.,  609,  610,   613 ;  ter  Term,  2  Eliz. 
also  5  Ad.  &  £.  238.  {d)  Siderfin,  39 ;  13  Car.  2. 

(6)  See  another  comment  of         (e)  8  Rep.  67  a. 
the  same  learned  judge,  on  12  (/}  Cited  also  in  Kitchen  on 

Ed.  4,  10  b,  in  3  Ad.  &  E.  13,  Courts,  447;  Watkins  on  Copy- 

Se%  V.  Bardms.  holds,  Ist  ed.  168  ;  2nd  ed.  180. 
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lord  might  difitrain  or  seize;  for  in  both  the  lord  seized  (a).         1646. 

Indeed,  it  would  seem  that  the  lord  must  seize  for  a  heriot      "pr,cb^ 

custom,  intimaiirh  as,  until  he  has  elected  vfaiefa  beast  to  v. 

seize  as  in  hie  judgment  the  be^t,  and  haa  seized  accord* 

iiigly,  he  Jias  no  prpperty  in  any  particular  animal,  so  aa  tq 

be  able  to  maintain  trover  for  it ;  Abington  v.  Lipscombe  (ft). 

Then  there  iq  hepe  Qone  of  that  spedes  of  interest  which^ 

m  Sk^  V.  Bfvrdom  (p)?  Parke,  J.,  undiei^top^^  Lprd  Coke 

to  mean,  viz.  an  *^  interest  ii^  or  title  to  chattels  averred  in 

the  i^ea^  and  existifig  prior  to  and  indepen.dentlj  of  the 

act  complained  of,  if  hich  interest  or  title  would  be  in  is^ue 

on  th^  jlpen^r^l  replication." 

Paue»  B* — ^What  was  so  laid  dowp  ia  that  case,  ^ad  re- 
fecenoe  to  poor  vate«,  tolls,  &.o.  Thi6  rfsal  question  hens  is, 
whether  there  exists  in  thia  map.or  such  a  custom  as  is 
pleaded.  If  there  i$  no  sudi  custom^  it  is  difficult  to  see 
vhy  the  new  asngnmeota  afid  plieas  to  them  yrer^  adit^ted. 
The  authorities  cited  from  Brook's  Abridgment  are  pre- 
dady  in  point,  to  shew  the  replication  de  injurii  to  bje 
proper. 

The  other  B«rons  0<»curred. 

The  i^aintifi  had  leave  to  wiend  on  payment  of  costs; 

oAerwise 

Judgment  ^f  the  defenjdaQt 


[a)  See  €mm  r.  tkmik,  Cro.  Mod.  231 ;  14  Viq.  301 ;  Z^  d. 

ElU.  (W ;  Feter  v.  ^noU^  Id.  d2;  Lori  ^remon^   y.  QragftbroQit 

Brook  Ab.,  tit  Heriot,  pi.  2,  9  ;  4  Q.  B.  406. 

33  Edw.  3,  7  J  Kitchen,  203  ;  {h)  1  Q.  B.  776. 

Plowd.  9$ ;    1  Bnlstr.  101 ;  8  (c)  3  B.  &  Ad,  1, 13. 


8  CA8B8  IN  THE  szcHsainat, 

iVW.  20.  Bbnton  and  Anotlier  v.  Polkinohobvb. 

After  jadgMBt  A.  SSUMPSIT.— The  declaration  containedaspecial  count, 

OT  dcMiw^to  ^*^  indebitatus  counts.     Demurrer  to  the  first  count,  and 

one  of  seTerai  p]^  Qf  non-assumpsit  to  the  residue.     On  the  8th  of  June, 

coiint8»  the  *  * 

pUintifftook  1846,  the  defendant  had  judgment  on  the  demurrer,  and 

rale^to  ditcon-  the  rule  for  judgment  was  served  on  the  phiintiffs'  attorney, 

tion  eencraSy  ^^  ^^  ^^*^*  *  side-bar  rule  to  discontinue  the  action  gene- 

(aee  Reg.  Gen.,  raUy  ^as  taken  out  with  costs,  to  be  pud  by  the  pluntiflb 

art.  106).  The  within  four  days,  or  the  defendant  to  be  at  liberty  to  ogn 

S  not  rf  the  judgment  of  nonpros,  (see  Reg.  Gen.,  Hilary,  2  Will  4,  art 

^^i^f^'  106).   At  the  taxation  on  the  11th,  the  defendant's  attorney 

Wiu.  4»  c.  42,  tendered  to  the  taidng  Master  his  bill  of  costs,  and  the  rule 

of  the  whole  for  judgment,  in  order  to  have  the  costs  taxed  on  that 

to^^wSS  rule  under  3  &  4  Will.  4,  c.  42,  s.  34.    The  costs  were  not 

rule  to  diflcon.  marked  on  it.  The  defendant  objected,  that,  as  the  judgment 

tinnei  trestiDc 

that  rale  as  the  was  uot  final,  costs  could  not  be  taxed  on  that  rule,  but  on 

the action.'ud  ^^^  ^^  ^^  discontinue,  which  had  terminated  the  action, 

hr'def*^^  The  Master  acceded  to  that  argument,  and  gave  his  allo- 

attomies  aa  catur  ou  the  orififinal  rule  to  discontinue  for  the  amount  of 

defendant's 

oosu  "  on  dig.  the  costs,  including  not  only  such  as  the  defendant  was  en* 

Sr^SSI^'  "^  **^^  ^  ^^  ^^  demurrer,  but  also  those  of  the  whole  action. 

Judgment  waa  On  the  12th,  the  costs  were  paid,  the  defendant's  attomies 

entered  up  on  ,     ,  ... 

the  record  for  spedfjring  them  in  their  receipt  to  be  defendant's  costs  ''on 

on^the  toit°  discontinuance  of  the  action.**    The  other  counts  were  left 

S^M  ^^ '""  ^^^^''POflcd  of.  Judgment  was  entered  up  of  record  on  the 
the  diacontina.  first  couut  for  the  defendant.  A  second  action  was  im- 
so^a^r^dg.  mediately  commenced,  and  the  plaintifis  declared  for  the 

^  ^ ^r'  breach  of  contract  before  intended  to  have  been  declared 

Court,  was  ir.  on,  and  also  for  a  subsequent  breach  of  it.    The  defendant 

regnlari  and 

that  the  jndg-  pleaded  to  the  first  breach  the  judgment  recoyered,  and  de- 
ir^iar!  ^e  murrcd  specially  to  the  rest     On  the  1st  of  July,  a  sum- 

judgment  wai  mons  to  set  aitide  the  demurrer  as  frivolous  was  dlscharG^ed 

aet  aaide  with-  *^ 

ont;,cost8.  witiiout  costs.     On  the  6th  of  July,  the  dedaration  was 

amended  on  payment  of  costs  of  the  amendment  (not  in* 
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duding  eo8t8  of  appearing  by  ooiuim1)i  with  liberty  to  the 
defendant  to  plead  de  novo. 

On  the  lltb  of  July,  the  plaintiffs  took  out  a  summone  in 
the  original  action  for  setting  aside  the  final  judgment  for 
irregularity,  on  the  ground  of  its  appearing,  by  the  final 
judgment-roll,  that  the  final  judgment  was  signed  on  the 
5th  of  June,  the  demurrer  to  the  first  count  not  haying 
been  argued  till  the  8th  of  June,  on  which  last-mentioned 
day  the  rule  for  judgment  was  dated,  and  also  on  the  ground 
that  the  defendant  was  not  entitled  to  any  final  judgment; 
and  why  the  judgment*roll  or  record  of  the  said  judg- 
ment should  not  be  taken  off  the  file,  and  the  defendant 
pay  the  costs  of  the  application. 

At  chambers,  leave  was  given  to  apply  to  the  Court ;  and 
accordingly 


POLKIKO. 
BOBMB* 


Crompton  moved  to  set  aside  the  final  judgment  rigned  in 
the  original  action,  for  irregularity,  on  four  gionnde  :-fir8t. 
that  it  was  signed  after  the  rule  to  discontinue  the  whole 
action  had  been  issued ;  secondly,  that  it  was  signed  as  of 
the  5th  of  June,  tiiough  the  demurrer  was  not  argued  till 
the  8th ;  thirdly,  tiiat  the  judgment  had  been  signed  at  all 
events  for  costs  on  the  whole  record ;  and,  fourthly,  that  it 
was  waived,  by  the  defendant's  having  received  ^'  costs  as 
on  disoontinuance  of  the  action."  A  rule  was  granted  on 
terms  of  payment  of  costs,  and  on  producing  an  affidavit  of 
merits,  and  on  reading  an  office  copy  of  the  roll  of  the 
judgment  carried  in  by  the  defendant. 

Lush  shewed  cause. — The  question  is,  whether  the 
plaintiffl  could  discontinue  after  the  defendant  had  judg- 
ment on  demurrer,  as  the  first  breach  in  the  second  action 
was  laid  in  the  same  terms  with  the  breach  on  which  judg- 
ment had  been  given  for  the  defendant  on  demurrer.  That 
judgment  was  pleaded  as  a  bar ;  for  it  could  be  got  rid  of 
by  a  side-bar  rule  to  discontinue  generally.    That  rule 
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1846. 


Bbnton 

V, 

P0I.KtN0« 

HORNK. 


might  have  been  confined  to  the  counts  left  andisposed  of» 
and  to  >yhich  there  was  no  demurrer.  Tidd,  9th  ed*,  679» 
says,  ^^  A  rule  to  diseontinue  is  never  granted  after  a  peremp- 
tory rule  for  judgment  on  danurrer(a).''  [Ihrkct  B. — 
There  is  no  doubt  that>  afi»r  judgment  or  a  general  verdict, 
a  rule  to  discontinue  generally  is  irregular,  unless  granted 
on  special  application  for  that  purpose,  and  on  payment  of 
costs.  Could  a  discontinuance  be  had  as  to  part?  A  nolle 
prosequi  may  be  had  either  as  to  the  whole  or  part.]  The 
defendant  never  waived  the  judgment  on  demurrer,  which 
he  had  obtained.  If  the  judgment  is  not  a  bar,  the  plain- 
tifib  may  reply.  In  Netotan  v.  HQff6rd{b\  the  pleas  in  tres^ 
pass  for  false  imprisonment  were,  first,  not  guilty,  and, 
secondly,  a  justification  under  a  ca.  sa.  The  plaintifi^  re- 
plied, the  breaking  open  an  outer-door;  and,  on  rejoinder, 
the  defendant  had  a  verdict  on  the  first,  and  the  plaintifi^  on 
the  other  issue ;  but  the  defendant  was  held  entitled  to  the 
general  costs  of  the  cause.  [PoHock,  C.  B. — There  is  no 
such  thing  as  a  partial  discontinuance  of  an  action.  You 
say  that  that  proceeding  was  irr^ular ;  but  that  you  agreed 
to  it  as  far  as  it  was  available,  not  thinking  it  worth  while 
to  come  to  the  Court  to  set  it  aside.] 


CromptoHy  contrsi,  for  the  plainlifis. — The  plaintififs  cannot 
be  fixed  by  the  old  judgment  as  to  part  of  the  record;  when 
upon  the  roll,  it  is  a  judgment  on  the  whole  record.  The 
defendant  goes  for  costs  of  the  action,  including  the  discon- 
tinuance, and  not  for  the  costs  of  the  demurrer  only.  Any 
irregularity  in  taking  out  a  rule  to  discontinue,  without  leave 
of  Court,  has  been  waived  by  the  defendants.  In  Mayor^  ^c. 
qf  Maccle^ld  v.  Gee  (c),  the  plaintiffs  got  judgment  on 
demurrer  to  one  special  plea,  and  taxed  the  costs  tiiereof. 


(a)  Citing  2  Saund.  73,  note 
(1)  ;  Turner  v.  Turner ^  1  Salk. 
170.: 


(ft)  1  C.  B.  141. 
((?)  14  M.  &  W.  470. 
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They  then,  by  ade-bar  rule,  diaoontinued  on  payment  of 
costa,  under  the  rule  of  Hil.,  2  Will.  4,  art  106 ;  but  nothing 
shews  that  the  defisndants  would  get  final  judgment  for  the 
ooeti  till  the  termination  of  the  suit,  e.  g.  by  his  entering 
jndymwit  of  diaocmtinuaiiee  on  the  record. 

Ptii«uici^5  C.  B. — There  ia  great  irregularity  on  both 
sidea.  The  plaintiffB  eould  not  have  a  rule  tq  discontinue 
afteF  tha  judgment  on  demurrer,  and  could  not  discontinue 
\m  than  the  whole  action. 

PABJUSy  B. — The  judgment  which  has  been  entered  up 
IS  oieariy  irregular  as  it  standsi  and  could  only  have  been  so 
entered  on  the  supposition  Uiat  the  rule  to  discontinue, 
whkh  had  been  issued,  was  irregular. 

The  other  Barons  concurring,  the  judgment  was  set  aside 
without  costs  on  <^ther  side. 

JElule  accordingly. 
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BoBiNSON,  Clerk,  v.  Purday. 


Nw.  11. 


1  HE  following  case  was  sent  by  Vice-Chancellor  Wigram  since  5  &  6 
for  the  opnion  of  this  Court.  ^^^  ^'^  ^^» 

The  pM»*^ff  is  the  rector  of  the  parish  of  Saint  Andrew,  obution,  or 

compoiitioD 

Hdhoni,  which  parish  is  partly  in  the  city  of  London,  and  not  excepted  in 

7  &  8  Will   3 

psrdy  in  the  eounty  of  Middlesex,  and  the  plaintiff  was  in«  e.  6,  or  exceed- 
slitated  and  inducted  to  the  said  rectory  in  the  month  of  ^°f  ^^^  "f^^^y 

''  YUQe,  due  from 

Joiie,  1888 ;  and,  as  such  rector,  the  plaintiff  is  entitled  to  any  one  person, 
esrtaan  customary  annual  payments  in  lieu  of  tithe,  payable  mvt  be  pro- 
by  the  oocajners  of  certain  ancient  dwelling-houses  situate  ^^oTu^' 
m  that  part  of  the  parish  of  Saint  Andrew,  Holbom,  which  ^><^*   ^^d  if 

*  *^  the  title  of  the 

claimant,  or 
UibiUtT  of  the  paxty  sought  to  be  chained  is  undisputed,  two  years'  arrears  may  be  there  re- 
cofeiei ;  wfaereas,  if  such  title  or  liability  is  denied  ▼!▼&  Tooe  before  the  jnstices,  or  at  any  time 
in  writing,  the  ddmant  may  proceed  by  suit  in  equity,  and  recoter  six  years'  arrears. 
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lies  in  the  oouniy  of  Middlesex.  The  defendant^  at  the 
time  the  plaintiff  was  instituted  and  inducted  to  the  said 
rectory,  was,  and  to  the  time  of  filing  the  bill  in  Chancery 
after  mentioned,  continued  to  be,  and  still  is,  the  occuiner  of 
an  andent  dwelling-house  situate  in  that  part  of  the  parish 
of  Sfunt  Andrew,  Holbom,  which  lies  in  the  county  of 
Middlesex  (a),  and  the  plaintiff,  as  such  rector,  daimed  to 
receive  from  the  defendant  the  annual  sum  of  lOs.,  as  a 
customary  annual  payment  payable  by  the  defendant  as  the 
occupier  of  the  said  ancient  dwelling-house ;  and  the  plain- 
tiff, previously  to  the  summons  after  stated,  caused  several 
applications  to  be  made  to  the  siud  defendant  for  such  pay- 
ment, which  the  defendant  refused  to  comply  with,  but  did 
not  state  the  ground  of  his  refusal;  and,  at  the  date  of  the 
siud  summons,  more  than  two  years'  arrears  of  the  annual 
payments  were  due. 

On  the  24th  March,  1841,  the  plaintiff  caused  the  de* 
fendant  to  be  summoned  under  the  provisions  of  the  acts  of 
Parliament,  7  &  8  Will.  3,  c.  6,  53  Geo.  3,  c  127,  and  5  & 
6  WilL  4,  c.  74,  before  two  justices  of  the  peace  for  the 
county  of  Middlesex,  for  the  purpose  of  enforcing  the  pay- 
ment from  the  defendant,  under  the  summary  power  of  the 
said  acts,  of  two  years'  arrears  of  the  said  annual  payment 
of  ten  shillings. 

The  defendant  attended  such  summons,  and,  upon  the 
hearing  thereof,  denied  the  legal  right  of  the  phuntiff 
to  the  pajrment,  on  the  ground  that  such  payment  was  in 
itself  illegal  and  unjust,  and  also  that  the  dwelling-4iouse 
occupied  by  the  defendant,  upon  which  the  said  payment  waa 
charged,  was  not  in  fact  liable  thereto ;  and  the  defendant 
also,  upon  the  hearing  of  the  said  summons  before  the  jus- 
tices, verbaUy  protested  against  their  jurisdiction  and  autho- 
rity to  make  any  order  upon  such  summons,  upon  both  the 
grounds  aforesaid,  and  also  upon  the  ground  that  more  than 

(a)  7^8  W.  3,  c.  6f  therefore  applied,  notwithstandiiig  a.  5. 
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two  yettn'  arrean  of  ibe  said  payments  were  dae.  No&-  ^  1846. 
wMiHtftfHling  such  protest^  the  justices  made  an  order  upon 
the  defeandant  for  payment  of  the  sum  of  £1,  being  two 
yeatfli*  an^eanof  the  said  annual  payment,  and  5s.  costs :  but 
aDowod  sach  order  to  stand  oyer  for  fourteen  days,  in  order 
to  gm  the  defendant  a  fortnight's  time,  in  combination 
widi  odien,  to  consider  whether  he  would  dispute  the  prin- 
ciple of  tlie  tithes  claimed. 

Tke  defendant  did  not,  within  the  fourteen  days,  make 
any  oommunication  to  the  plaintiff  upon  the  subject  of  the 
Qffder»  and,  at  the  expiration  of  the  fourteen  days,  the  order 
was  served  upon  tiie  defendant,  and  applications  were  sub- 
eeqnenily  made  to  him  for  payment,  but  he  refused  to  com- 
ply therewith,  and  continued  up  to  tiie  filing  of  the  bill  in 
Chancery,  after  mentioned,  still  fully  to  deny  the  plaintiff's 
title,  on  the  same  grounds  as  he  had  alleged  before  the 


The  plaintiff's  solictor  wrote  and  sent  to  the  defendant 
a  letter,  dated  the  lOtii  day  of  December,  1841,  proponng 
that  a  bill  in  equity  should  be  forthwith  filed  against  a 
somber  of  tiie  parties  refusmg  to  pay,  to  be  selected  by  ar- 
rangement among  themselyes,  in  order  that  tiie  l^al  right 
of  the  plaintiff  might  be  dedded  in  a  proper  manner,  and 
requesting  an  answer  on  or  before  the  10th  of  January 
then  next.  The  defendant  received  this  letter,  but  did  not 
letom  any  rejdy  thereto,  or  take  any  notice  thereof. 

On  the  2nd  July,  1842,  the  plaintiff's  solicitor  wrote  and 
sent  to  the  defendant  a  letter,  stating  that  a  bill  in  equity 
had  been  drawn  by  counsel,  who  had  written  an  opinion 
thereon,  containing  suggestions  as  to  tiie  mode  of  conduct* 
ing  tiie  suit  and  defence,  and  that  the  plaintiff  acquiesced  in 
such  suggestions,  and  a  copy  of  such  opinion  was  sent  with 
the  said  letter. 

The  defendant  received  the  said  letter  and  copy  of 
opinion,  but  did  not  reply  thereto  or  take  any  notice 
tliereo£ 

On  the  20th  July,  1842,  the  payment  not  being  then 


V. 
PuEOAlr. 
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1846.  made^  the  {daintiff  filed  a  bill  in  Chancerj  agaiiist  the  de<* 
BoBiNsoK  fendant  to  recover  four  years'  arrears  and  upwards,  of  the 
tithe  payments  which  were  then  due;  and  on  ihe  Snd 
November,  1842,  the  defendant  put  in  his  answer  thereto-, 
and  therein  stated,  that  he  did  not  question  the  pkistiirfl 
legal  right,  according  to  the  laws  then  in  forde,  to  have  the 
paymeiit  in  question  madts  to  him  b j  the  defendaht ;  but 
the  defendant  insisted  that  the  plaintiff's  only  reinedy  Wte 
under  the  statutes  before  referred  to. 

The  questions  f(H*  the  opinion  of  the  Court  are» 
1st.  Whether,  at  the  time  of  filing  the  biU^  the  pbiHtiff 
was  entitled  to  institute  a  suit  in  equity  for  the  teooveiy  of 
the  arrears  of  the  annual  payment  of  ten  shillings  due  to 
hint  from  the  defendant. 

2nd.  Whether  the  plaintiff  would  have  beeu  so  entitiedi 
if  the  defendant  had  not  disputed  the  (^intiff's  title  as 
aforesaid,  or  been  summoned  before  the  justices,  regard 
being  had  to  the  &ct  that  more  than  two  years'  ait^ars 
were  due  at  the  time  of  filing  the  bill  (a). 

The  case  was  now  aigued  by 

Martin,  for  the  plaintiff.— Stat.  6  &  6  Will  4,  c  74, 
after  shortly  mentioning  stats.  7  &  8  Will.  3,  c.  6,  53  Gea 
3,  c.  127,  As  to  tithes  in  general,  ahd  7  &  8  Will  3,  a  84^ 
and  1  Geo.  1,  c.  6,  as  to  Quakers,  declares  in  the  preamble 
that  it  is  highly  expedient,  and  would  further  tend  to 
prevent  litigation*,  if  in  the  cases  and  with  the  exceptions 
th^reinafler  mentioned,  all  claimants  (vi2.  of  tithes  not  ex- 
ceeding £10  in  amount  due  from  any  one  person)  were 
restricted  to  the  respective  remedies  provided  by  the  re- 
cited acts,  and  enforces  the  proceedings  befote  magistitites 
already  sanctioned  by  those  acts,  subject  to  a  proviso  m 

(a)  Copies  of  the  magistrates'  ion  of  counsel  therein  referred  to, 

order  and  the  letters  dated  the  accompanied  this  case,  and  wete 

loth  of  Decemher,  1841,  and  the  to  he  referred  to  hy  either  party, 

2nd  of  July,  1642,  and  the  opin-  If  necesBSry. 
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seet  1,  that  nodsing  in  it  ehall  ettend  to  any  case  in  1846. 
whidi  the  actual  tide  to  any  tithe,  oblation,  compoaition,  robinso* 
modoa,  dtte»  or  deitiand^  or  the  rate  of  Buch  comporiticm  or  p„  ^'  ^ 
mod^  or  the  l^ual  liability  or  exemption  of  the  propertgr 
to  CHT  fit»n  any  sueh  tithe,  &<i.,  ''  sfutll  be  btmdJUe  in  quei- 
iMm."  Here  the  defendant^  Mrhen  before  the  justices^  de- 
nied the  plaintiff's  legal  right  to  compel  payment  oil  two 
gronnds;  fii6t,  that  the  claim  was  ill^^al;  and  next,  that 
the  dwdling-honse  in  his  occupation  in  respect  of  whicA 
it  Was  made,  Wds  not  in  fact  chargeable  to  suth  pay- 
ment. Those  objections,  in  his  mouthy  must  be  taken  to 
be  eitiier  tnie  in  fact,  or  at  least  bon&  fide  made  at  the 
time.  Nor  was  it  requisite  to  state  in  the  case  that  he 
had  bona  fide  olgected  to  it,  for  tiie  tithe  owner  had  not 
persisted  in  acting  on  the  justice's  orden  notwithstanding 
die  objection*  Had  he  done  so,  thtsn,  even  had  the  olgec- 
tion  proved  futile,  the  question  whether  it  had  been  made 
boo&  fide  would  still  hare  remained^  and  the  Court  would 
have  hesitated  to  deal  with  it :  tee  Rex  v.  ChapeheiardeAs 
of  Milnrow{a),  But  the  defendant's  bare  assertion  before 
the  justices  in  denial  of  his  liability,  or  of  the  claimant^ 
tide  to  the  tithe  payment,  would  not  prevent  them  from 
adjudicating,  unless  bjf  enidence  they  should  be  sat^fied  that 
a  bonft  fide  ground  to  question  that  tide  existed  (b).  Lord 
Tenierden  supports  this  view  by  his  judgment  in  Bex  t. 
Wrettesby  (c). 

The  next  question  is,  whether  what  took  place  before 
die  justices,  brought  the  case  widiin  the  proviso  in  5  & 
6  WilL  4,  e.  74,  just  mentioned,  so  as  to  oust  their  juris- 
diction, and  entide  the  tithe  owner  to  proceed  by  the  ordi- 
nary remedies  at  common  law.  The  answer  must  depend 
on  the  construction  of  that  and  two  earlier  acts.  Stat.  7  & 
8  WilL  3,  c  6,  enabled  the  owner  of  small  tithes  and  com-  . 


(a)  5  M.  &  Scl.  248.  and  Rex  v.  Jeffiny's,  1  B.  &  Cr. 

(b)  See  the  judgment  of  Lord      604. 

SUenborough  in  Bex  v.  MUnroWf         (c)  1  B.  &  Add.  648. 
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1846.  positions  for  their  oflferings,  oblations,  or  obyenticms,  '^  not 
RoBiNsoxr  amounting  to  the  yearlj  value  of  40«.  due  from  any  one 
p   *'  perBon,"  to  proceed  before  justices,  who,  however,  hy  sect.  6, 

are  not  to  hear  any  such  compLunt  concerning  such  tithes, 
&c.  thereafter  due,  unless  it  shall  be  made  within  the  space 
of  two  jears  next  after  the  times  that  the  same  tithes,  &c., 
did  become  due  or  payable.  That  act  left  the  common 
*  law  remedy  for  such  tithe  payments,  after  the  two  years 
had  elapsed,  with  an  option  to  adopt  it  in  the  first  instance. 
[JBo^,  B. — Sect.  14  did  not  oust  the  tithe  owner  of  his 
right  to  proceed  at  common  law.]  By  stat.  53  Greo.  3, 
c.  127,  the  justices  received  power  to  deal  with  ai7  tithes  in 
like  manner ;  for,  by  sect  4,  they  are  to  determine  all  com- 
plaints touching  tithes,  oblations,  and  compositions,  **  where 
the  same  shall  not  exceed  £10  in  amount  from  any  one 
person,"  subject  to  all  the  provisions  of  stat.  7  &  8  Will.  3, 
c.  6 ;  and  by  sect  5,  no  action  or  suit  to  recover  the  value 
of  any  tithes  is  to  be  brought,  except  in  six  years  from  the 
time  they  became  due.  Next,  it  is  enacted  by  5  &  6  Will. 
4,  c  7^  s.  1,  that  no  suit  shall  be  instituted  "  in  any  of  his 
Majesty's  courts  in  England  now  having  cognizance  of  such 
matter,''  (in  which  expression  the  ecclesiastical  courts  are 
now  expressly  included,  by  4  &  5  Vict,  c  36  (a),)  "  for  or  in 
respect  of  any  tithes,  oblations,  or  compositions,  withheld, 
of  or  under  the  yearly  value  of  £10,"  (except  in  the  cases 
provided  for  by  7  &  8  Will  3,  c  6,  and  63  Geo.  3,  c.  127), 
but  that  all  complaints  touching  the  same  shall  (except  in 
the  case  of  Quakers)  be  heard  and  determined  only  under 
the  powers  and  provisions  contained  in  stats.  7  &  8  Will.  3, 
c  6,  and  58  Geo.  3,  c.  127,  "  in  such  and  the  same  manner 
as  if  the  same  were  therein  set  forth  and  re-enacted,"  sub- 
ject to  the  proviso  already  stated,  that  nothing  in  the  act 
shall  apply  to  cases  where  the  actual  title  to  any  tithe,  &c. 
"  shall  be  bondjide  in  questionJ*^  \_Parke,  B. — That  proviso 
has  the  same  effect  in  respect  to  4  &  5  Yict  c  36.]    Tlie 

(a)  See  3  Stephen's  Coinm.  708. 


laCHABLMAS  TEBM^  10  VICT.  17 

defendant  will  uige,  that  if  the  claim  to  tithe  of  or  under  ^  1846. 
the  jeBsAj  value  of  £10  is  not  made  before  the  justices 
within  the  two  years,  it  is  altogether  gone;  whereas  the 
pUntiff  contends,  that  for  the  two  jears  after  the  tithe^ 
&c  under  the  £10  yearly  value  becomes  due,  the  tithe 
owner  is  confined  to  proceedings  before  justices,  but  after 
the  lapse  of  that  time  has  his  remedy  in  equity.  [^Pollock, 
C  B. — Stat.  63  Geo.  3,  c  127,  implies  to  tithes  accruing 
due  in  more  than  two  years,  if  not  exceeding  £10  in  value.] 
Stat  5  &  6  WilL  4,  c  74,  above  cited,  includes  tithes  of 
more  than  £10  yearly  value.  [Aldersonj  B.«-^If  we  were 
at  liberty  to  reject  the  word  *'  yearly  "  (a),  the  whole  would 
be  consistent.  Under  the  stat.  £3  Geo.  3,  c.  127,  the  tithe 
owner  was  enabled  to  go  before  two  justices  within  two 
yean ;  but  if  he  chose  to  wait  till  that  time  had  elapsed,  he 
mif^t  go  to  tiie  ordinary  courts.  Bolfe^  B«-^Another  diffi* 
culty  is,  that»  by  5  &  6  WilL  4,  c.  74,  the  tithe  owner  is  to 
proceed  according  to  the  provisions  of  7  &  8  WilL  3,  c  6,  and 
63  Gko.  3,  c  127,  which  are  incorporated  with  it  Nowtfaose 
acts  restrain  the  plaintiff  fixnn  recovering  above  £10  alto- 
gether. Parke,  B. — ^The  effect  would  be  to  deprive  tiie  tithe 
owner  of  four  years'  payments,  if  he  has  let  them  run  in  arrear 
forsBzyearsfromindulgenceor  other  reason.  iVflbcA,  C.  B. 
—Does  stat  fi  &  6  WilL  4,  c.  74,  mean  that,  if  four  years 
payments  of  titiies  under  £10  yearly  value  are  due,  there 
shall  be  no  proceeding  at  all  touching  those  of  the  first  and 
seoood  yeare^  but  that  all  proceedings  shall  be  had  accord- 
ing to  the  two  previous  statutes,  viz.  before  justices  7] 

TheAUamey-General,  contra.-*Fir8t,  the  actof  7  &  8  Will. 
3,  c  6,  applies  to  small  tithes  of  forty  shillings  yearly  value, 
except  in  London,  by  sect.  3;  or  where  prescription  is  in- 
on  by  a  tithe  payer  in  writing.  Where  the  tide  to  the 


(a)  The  terms  **  yearly  valiie ''  occur  in  7  &  8  Will.  3,  c.  6,  s.  1, 
and  5  &  6  Will.  4,  c.  74,  B.  1. 

VOL.  XVI.  C  M.  W. 
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1846.  iiihe  is  in  question,  the  proceedings  1)efbre  justices  vomj,  by 
RoBiNioN  tect.  7,  be  removed  by  certiorari;  «id  by  sect  6,  no  complaint 
PuMA¥.  ^^  ^  heard  where  the  daim  had  arisen  more  than  two 
yeaxB  before.  Nezt>stat.£3(}eo.3,al279  s.6^i8ageneral 
statute  of  limitations  on  the  recovery  of  all  tithes,  whatever 
their  amount.  Neither  act  provided  a  remedy  in  this  case^ 
as  appears  firoin  the  preamble  of  5  ft;  6  WilL  4,  c.  74j  whidh 
recites  that  it  would  be  expedient  if  in  the  cases^  and  with 
the  exceptions  thereinafter  mentioned^  claimants  were  re* 
stricted  to  tiie  remedies  provided  by  those  acts  (a).  Stat.  5 

6  6  Will.  4,  c.  74,  has  no  exceptional  but  plainly  enacts 
that  a  tithe  owner  shall  not  sue  in  the  superior  courts  for 
tithcj  except  it  exceeds  £10  in  value.  Stat.  53  Geo.  3, 
c  127,  contains  no  powers  for  recovering  tithe  in  arrear, 
and  that  gets  rid  of  the  difliculty ;  for  it  means,  that,  if  th^ 
yearly  value  is  under  £10,  the  proceeding  shall  be  under 

7  &8  WilL  3,0.  6,  which  is  only  incorporated  into5&6WilL 
4,  c  74.  But  the  latter  act  expressly  enacts,  by  sect.  1, 
that  there  shall  be  no  suit  in  the  superior  courts  at  all,  ex- 
cept in  the  cato  there  provided.  Sect  6  of  7  &  8  Will.  3, 
o.  6,  is  a  limitation,  not  on  the  subject  of  jurisdiction,  but 
merely  on  tiie  exercise  of  it  by  tiie  justices ;  Kimff  v»  fFake- 
field  (6).  The  olyect  of  the  legislature  may  be  to  prevent 
arrears  of  tithes,  the  right  as  to  which  is  undisputed. 
\Bo^e^  B. — That  would  be  reasonable ;  but  a  party  may 
run  several  years  in  arrear  by  disputing  his  liability,  and 
then  it  would  be  unreasonable  to  shut  out  the  claim  of 
any  such  arrears  if  limited  to  six  years].  Payiom  v.  fFui-- 
son  (c)  has,  at  least  iacidentally,  decided  this  point  [Parke^ 
B. — It  was  not  expresdy  raised  there.]  If  the'  titiie  is 
to  be  claimed  according  to  5  &  6  Will.  4,  the  remedy  is 
only  before  the  justices.  It  is  manifestiy  intended,  that, 
where  there  is  no  dispute,  the  tithe  owner  cannot  re« 
cover  more  than  two  years'  value  in  any  event.    No  appli- 

-  (a)  See  the  Tithe  Commutation        (h)  1  Burr.  46S. 
Act,  6  &  7  Will.  4,  c.  71,  s.  81.  (c)  3  Q.  B.  668. 
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Mtion  of  the  act  would  remain,  if  a  tithe  owner^  by  lying        I846L 
by  juat  oyer  two  years,  or  for  six  years,  and  allowing  the     itoBnctoK 
tithe  to  get  in  anear,  could  reserve  his  right  to  file  a  bill  *• 

for  tithea  of  or  tinder  £10  yearly  value.  [Aldersan,  B.— • 
SoppooDg  there  to  be  no  dispute  as  to  the  tithe  owner's 
title,  and  the  question  before  the  justices  to  be  merely  whe- 
ther the  amoimt  has  been  paid  or  not,  which  is  dearly 
within  their  jurisdiction,  you  say  he  cannot  in  any  case 
recover  above  two  years'  arrears  there  or  in  any  other 
coort  Bolfe,  B. — The  proviso  in  sect  1  of  6  &  6  Will. 
4,  a  74,  is  to  ezdude  the  option  a  tithe  owner  previously 
had,  of  proceeding  either  before  justices  for  tithe  not  exceed- 
ing £10,  or  by  suit  in  equity.  Parke,  B. — ^The  same 
proviso  also  excludes  a  suit  in  the  ecclesiastical  court»  since 
4  &  <  Vict  c.  36.] 

Fnrthei^  whatever  might  be  the  effsct  of  the  defendant's 
statement  before  the  justices,  they  adjudicated  that  he  was 
liable,  and  ordered  him  to  pay.  That  order  is  in  force,  for 
though  the  title  to  the  tithe  was  in  question,  the  defendant  has 
not  sued  out  a  certiorari  under  7  &  8  Will.  3,  c.  6,  s.  7.  Man- 
ser V.  Taybr  (a)  shews  that  the  effect  of  making  the  order 
was  to  prevent  the  plidntiff  from  going  into  equity.  [Pot- 
bek,  C.  B. — ^If  the  justices  interfered  without  jurisdiction, 
the  party  might  treat  their  act  as  null.]  Under  this  pro- 
viso, the  pljuntiff  can  only  have  a  remedy  in  equity  when,  at 
the  time  of  filing  his  bill  for  tithe,  there  is  a  bonll  fide  ques- 
tion as  to  his  title  to  it,  and  a  claim  in  writing  delivered  by 
the  party  charged  to  the  justices,  according  to  sect.  8  of  7 
&  8  WiU.  3,  c.  6,  before  they  proceed  at  all  or  during  their 
proceedings.  [Aldersan,  B. — The  defendant  here  says,  My 
house  is  not  in  the  district  in  question,  and  accordingly  you 
have  no  right  to  charge  it  with  this  payment  That  was 
the  point  in  Beresjbrd  v.  Newton  (&).    Before  the  provision 

■  -  • 

(a)  2  Eagle's  Law  of  Tithes,         (5)  1  C,  M.,  R.  901 ;  6  Tyr. 
676;  9  Eagle  &  Younge's  Tithe     482. 
Cases,  1275. 
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184d.       of  5  &  6  WilL  4»  c.  74,  8.  1,  that  point  could  not  haye  been 

V-  Lastly,  the  defendant's  notice  to  the  justicefl^  that  he  diSf 

puted  the  title  to  the  tithe»  was  not  in  writing  under  8. 8  (a), 
80  that,  had  he  moved  for  a  certiorari,  he  would  have 
been  met  by  proof  that  no  question  of  tide  had  been 
nosed  according  to  7  &  8  WUL  3,  c.  6,  s.  8.  He  dted 
Bex  r.  Wakefield  {b).  [Parke^  B. — ^Before  the  justices,  you 
say  the  claimant  had  no  tide,  and  drive  him  to  file  his  bill, 
and  now  you  say  that  you  never  disputed  his  tide  in  any 
valid  manner.]  A  defendant  may,  under  7  &  8  WUl.  3, 
waive  his  objection,  if  it  has  not  been  delivered  in  writing. 
[Alderiony  K — That  writing  was  intended  to  give  the 
tithe  owner  time  to  consider  whether  he  should  go  befine  a 
magistrate,  or  to  other  courts,  as  he  might  then  do.  I 
agree,  that,  if  both  parties  consent,  magistrates  may  try  the 
existence  of  a  modus.] 

Martin  replied. 

Pollock,  C.  B. — ^We  have  to  put  the  best  construction 
we  can  on  three  acts  of  Parliament,  7  &  8  WilL  3,  c  6;  63 
Geo.  3,  c  127 ;  and  5  8c  6  WiQ.  4,  c.  74,  which  at  various 
intervals  have  been  engrafted  on  each  other.  Whatever 
difficulty  may  arise  in  the  due  ezporition  of  such  a  class  of 
statutes,  I  believe  that  the  task  of  so  firaming  them  anew  as 
to  be  free  from  objection  is  still  more  arduous,  especially 
where,  instead  of  re-casting  them  entirely,  the  system  is 
followed  of  reciting,  amending  and  partially  adopting  those 
which  have  preceded.  The  first  question  put  to  us  by 
the  Vice-chancellor  appears  to  raise  the  point,  whether 
a  claimant  of  tidie  is  entided  to  file  a  bill  in  equity  for 
more  than  two  years'  arrears  of  andent  composition  for 
tithe,  where  he  began  proceedings  before  justices  at  a  time 

(o)  Qusre,  if  sect.  8  applied  to  this  puticalar  daim  or  defenoe. 

[h)  1  Burr.  485. 
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wlieii  no  more  than  two  years'  arrears  were  due,  but  was  there  1846. 
met  by  a  denial  of  his  titiie^  and  of  the  party's  liability  to  pay  Robinbok 
in  respect  of  the  tenement  chaiged.  And  I  am  of  opinion  poi^'^y, 
that  the  tithe  owner  is,  under  such  circumstances,  entitled 
to  that  remedy  in  equity,  extending  to  all  arrears  for  not 
exceeding  six  years  next  before  filing  the  bill.  I  do  not 
think  it  requisite  to  go  through  the  acts,  because  the  ques- 
tion has  been  suffidently  canyassed  at  the  bar  for  the  pur- 
pose which  the  Vice-chancellor  had  in  sending  the  case 
hither.  However,  that  the  bar  may  know  the  grounds  of 
our  decision,  I  will  state  the  short  ground  for  answering  the 
first  question  in  the  case  in  the  affirmative.  By  6  &  6  WilL 
4,  c  74,  s.  1,  and  4  &  6  Vict,  c  36,  no  suit  or  other  pro- 
ceeding can  be  brought  in  any  court  having  cognizance  of 
tithes,  obhtions,  or  compositions  withheld,  of  or  under  the 
yearly  value  of  J610 ;  and  complaints  of  that  nature  are  to  be 
heard  and  determined  only  before  two  justices,  subject  to 
the  proviso,  that,  if  the  actual  title  to  the  tithe,  or  to  the 
rate  of  the  composition,  or  the  actual  liability  or  exemption 
of  the  property  sought  to  be  charged,  shall  be  bon&  fide  in 
question,  nothing  in  the  act  shall  extend  to  any  such  case. 
No  question  about  the  yearly  value  of  the  composition  here 
arises;  but  after  the  defendant  had  before  the  justices 
denied  his  liability  to  pay  in  respect  of  the  tenement 
charged,  I  am  of  opinion  that  they  ceased  to  have  juris- 
diction in  the  case,  so  that  their  subsequent  order  was  null 
and  void,  and  the  claimant  of  the  tithe,  had  he  enforced  it, 
might  have  been  sued  in  trespass.  For  as  against  the  de- 
fendant^ who  made  the  assertion,  we  must  take  it  to  have 
been  bond  fide  made. 

On  the  second  question,  which  appears  to  have  been  the 
only  one  the  Vice-Chancellor  intended  to  raise,  viz.  whe- 
ther  the  daimant  of  the  tithe  composition  could  insti- 
tate  a  suit  for  it  if  more  than  two  years'  arrears  were  due 
at  the  time,  it  may  be  thus  stated  in  other  words :  Does 
the  sbgle  fiict  of  an  arrear  of  tithe  being  due  for  ex- 
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1846.       oeeding  two  years,  give  the  owner  of  it  a  right  to  cme  in 

Robinson     ®<1^^  ^  reoover  it?  I  answer,  no;  for  unless  the  title  was 

^'  disputed  between  the  parties,  the  mere  fact  of  letting  the 

tithe  run  in  arrear  for  that  period  would  not  ^ve  him  such 

right. 

Parke,  B. — I  entirely  agree  with  the  Lord  Chief  Baron, 
and  think  there  is  no  difficulty  in  the  case  when  it  is  consi- 
dered. It  appears  to  me,  that,  after  what  was  stated  by  the 
defendant  before  the  magbtrates,  the  claimant  of  this  com- 
position or  tithe  had  a  right,  if  he  chose,  to  consider  the  title 
and  the  liability  of  the  particular  house  to  be  matters  then 
bon&  fide  in  question,  though  it  might  have  been  otherwise, 
had  the  claim  been  resisted  in  any  manner  obviously  the 
reverse  of  a  grave  denial  The  question  whether  the  objec- 
tion to  the  claim  was  made  bond  fide,  or  merely  put  forward 
to  oust  the  jurisdiction  of  the  magistrates,  might  be  tried 
in  an  action  of  trespass,  if  the  claimant  of  the  tithe  had  pro- 
ceeded further  under  the  acts ;  but  when  the  party  charged 
with  it  seriously  says  he  is  not  liable,  the  tithe  owner  may 
take  him  at  his  word,  and  file  his  bill  against  him,  as  at  com- 
mon law  he  was  entitled  to  do :  for  as  ^^  allegans  suam  turpi- 
tudinem  non  audiendus  est"  (a),  the  tithe  payer  cannot  be 
admitted  on  a  subsequent  occasion  to  say  that  the  title  to 
the  composition  was  not  bon&  fide  in  question  before  the 
justices.  The  next  point  is,  whether  the  limitation  of  suits 
for  tithes,  in  sect  6  of  7  &  8  Will.  3,  c.  6,  applies  to  this 
case;  if  it  does,  the  consequence  will  be,  that  the  tithe 
owner's  only  remedy  is  on  stat.  6  8c  6  WilL  4,  c.  74,  which' 
prevents  him  from  proceeding  in  any  of  his  Majesty's 
courts  then  having  cognizance  of  the  matter,  for  tithes 
withheld  of  or  under  £10  yearly  value.  Thus,  if  a  claim 
within  these  acts  is  not  brought  forward  before  magistrates 
within  two  years,  all  that  accrued  due  before  the  two  years 
next  anteo^dent  to  the  time  of  the  complaint  is  lost ;  where- 

(a)  4  Inst.  279. 


V. 
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ai^  if  it  18  80  l>K>ttght  forward  within  two  years  after  tho      ^1846. 
tithe  is  due,  but  is  then  disputed,  the  olaimant  may  file  his 
bill  in  equity  within  six  years  after  the  first  payment  then 
in  anear  became  due. 

Aldbbsov,  B.-— This  case  appears  to  me  to  be  dear* 
By  the  stat  7  &  8  WilL  3,  a  6,  the  owner  of  small  tithes 
was  allowed  to  proceed  before  magistrates  for  amounts  not 
exceeding  40«.,  if  due  within  not  exceeding  two  years. 
Stat  63  Oea  3,  c.  127i  enlarged  the  prior  act,  by  extend** 
ing  it  to  great  as  well  as  small  tithes,  and  limited  the  re<* 
eawery  of  all  arrears  of  tithes  to  nx  years.  In  all  other 
respects  the  acts  remained  the  same.  Thus,  before  magia- 
tiates,  a  tithe  owner  could  recover  no  more  than  40«.  or  for  a 
longer  time  than  two  years.  Stat.  58  Geo.  8,  a  127,  extended 
the  enactments  of  7  &  8  Will.  8,  c  6,  to  all  tithes,  and  substi* 
tuted  £10  for  40s.  as  the  amount  recoverable.  Since  which^ 
fi  &  6  Will.  4,  c.  74,  has  provided  for  recovering  in  like 
manner  tithes  and  Hke  payments  of  or  nnder  the  yearly 
value  of  £10,  still  saving  the  cases  excepted  by  either  of 
the  prior  acts,  and  leaving  their  other  provisions  as  before. 
Taking,  ibetefote,  7  &  8  WilL  3,  c  6,  with  the  alterations 
thus  effected  in  it»  payments  of  this  nature  and  amount 
must  now  be  proceeded  for  within  two  years,  before  jus- 
tices; and  if  the  titie  or  liability  is  bon&  fide  in  question  at 
any  time,  that  act,  by  s.  8,  is  not  to  apply;  sothatthelimitiv 
tion  of  a  suit  in  a  superior  court  extends  to  six  years,  and  is  not 
confined  to  tiie  recovery  of  only  two  years'  arrears.  Next, 
sapporing  there  to  be  no  boni  fide  question  before  justices 
as  to  title  or  liability  to  tithe,  the  proviso  in  sect  1  of  5  & 

6  WilL  4,  a  74,  applies,  as  does  also  by  relation  sect.  6  of 

7  &  8  WilL  3.  Thus,  under  the  three  acts,  in  cases  where 
neither  titie  nor  liability  to  payment  of  tithe  is  in  question, 
there  is  power  to  recover  before  magistrates,  if  not  all 
arrears  which  maybe  due,  at  least  such  as  do  not  at  utmost 
amount  to  more  than  £10  in  the  aggregate,  and  are  due  for  a 
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184&  period  less  than  two  jean.  On  the  other  haod,  in  cases 
where  any  such  questbn  is  raised  before  magistrates,  the 
common  law  remedy  remains,  but  limited  to  six  years* 
arrears  by  sect  5  of  58  Geo.  3,  c  127.  Every  word  of  the 
earlier  acts  receires  effect  on  this  construction.  Then^  to 
what  extent  is  the  tithe  owner  compelled  to  go  before  ma- 
gistrates, instead  of  suing  in  the  superior  courts?  The  an- 
swer is,  that  he  is  so  compelled  in  cases  of  arrears  of  undis- 
puted tithcj  of  any  amount  not  exceeding  £10  in  the 
aggregate,  as  the  utmost  value  due  from  any  one  person; 
and  that  if  such  chiim  is  disputed  there,  he  can  sue  in 
equity,  or  the  ecclesiastical  court,  for  no  more,  however, 
than  six  years'  arrears.  As  to  the  title  or  liability  to  pay* 
ment  of  tithe  being  bonft  fide  (a)  in  question,  the  claimant 
may  say  that  the  tithe  payer  does  not  really  mean  to  deny 
the  title  to  the  tithes,  or  to  assert  his  own  right  to  retain 
them,  and  may  give  evidence  to  shew  that  a  merely  colour- 
able title  is  set  up.  But  ndther  party  can  at  any  time  suc- 
cessfully rely  on  his  having  knowingly  stated  a  falsehood 
at  some  other  time. 

The  first  of  the  Vice-Chancellor's  questions  wiQ  there- 
fore be  answered  in  the  affirmative;  and  the  second  in  the 
negative,  or  that,  if  the  title  is  not  in  question,  the  owner 
has  no  right  to  sue  in  equity.  I  think,  however,  that  if  a 
party  by  letter  denies  a  claimant's  right  to  tithe,  it  is  ''  in 
question"  or  dispute ;  so  that  a  bill  would  lie  without  any 
necesrity  to  summon  the  defendant  before  magistrates  (&). 

BoLFB,  B. — I  am  desirous  to  guard  myself  against  giving 
any  decided  opinion  on  several  points  raised  in  the  course  of 
this  hearing.  At  conmion  law,  a  tithe  owner  had  a  right  to  file 
a  bill  in  the  courts  of  Exchequer  or  Chancery,  or  to  sue  in 
the  ecdedastical  courts  for  his  tithe.    To  remedy  the  incon- 

(a)  As  to  the  term  *'  honk  fide"      Aid.  146. 
In  an  act,  see  10  Ad.  &  £.  789,         (b)  See  7  &  8  WilL  8,  c.  6, 
701 ;  8  Bing.  N.  C.  400;  5  B,  &      s.  8. 
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Temenoes  of  such  a  course  in  cases  of  small  tithes,  stat.  7  &  8  184(i. 
Will.  3,  c  6,  enabled  him,  if  he  chose,  to  go  before  justices  for  Robucsoit 
the  recovery  of  such  cUdms,  if  not  exceeding  40*.  in  amount.  VvmvAY. 
This  principle  being  found  useful,  the  same  remedy  was  ex- 
tended to  £10  by  53  Geo.  3,  c  127.  That  occasioned  the  ano- 
maly, that  a  tithe  owner  had  an  option  to  wait  till  more 
than  £10  was  due,  and  then  might  file  his  bill  in  equity. 
The  later  statute,  5  &  6  Will.  4,  c.  74,  after  merely  recit- 
ing these  two  former  statutes,  with  others  immaterial  here, 
added,  *'and  whereas  it  is  highly  expedient,  and  would 
further  tend  to  prevent  litigation,  if  in  the  cases,  and  with 
the  exceptions  thereinafter  mentioned,  all  claimants  of 
tithes  (of  the  limited  amount)  were  restricted  to  the  respec- 
tive remedies  provided  by  the  recited  acts."  It  might  have 
been  thought  to  be  a  consequence,  that  the  claimants  would 
be  restricted  to  that  remedy ;  but  it  is  obvious  that  great 
difficulties  must  arise  from  so  construing  the  act ;  for  in- 
Btance,  the  claimant  could  never  recover  more  than  £10, 
or  for  a  longer  term  than  two  years ;  whereas,  if  his  title  is 
disputed,  he  has  a  right  to  sue  for  and  recover  six  years' 
arrears.  I  think  the  word  *'  yearly"  crept  into  the  act  5  &  6 
WilL  4,  per  incuriam,  but  we  cannot  strike  it  out ;  nor  is 
injustice  done  by  retaining  it,  though  difficulties  will 
doubtless  arise  in  consequence.  Under  the  present  drcum- 
stances,  I  think  this  plaintiff  may  file  a  bill ;  whereas,  had 
no  bond  fide  question  been  raised  before  the  justices,  he 
could  not.  The  result  is,  that  a  tithe  owner  can  only  re- 
sort to  his  oonunon  law  remedy  where  the  tithe  exceeds 
£10  a  year,  or  where  there  has  been  a  bonft  fide  dispute, 
whether  raised  before  justices  or  not. 

Pabxe,  B.,  added — In  cases  of  undisputed  tithes,  justices 
have  jurisdiction  to  order  payment  of  two  years'  arrears. 

The  Court  intimated  that  they  should  certify  accordingly 
to  yice-Chancellor  Wigram. 
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Nov.  9.  Hurley  v.  Baker. 

s.,  the  owner  iV.SSUMPSIT  for  money  had  and  reoeiyed.    Flea,  non 

orally  em-  assumpsit.    At  the  trial,  at  the  last  Somersetshire  assizes, 

Siuo^inTfor  ^^^^  ^^^'  ^-^  ^*  appeared  that  in  1843,  Salter,  the  owner 

him.    Defend-  of  a  farm  Called  Sloughpool,  was  an  old  man  in  bad  cir- 

naming  the  cumstanccs,  and  had  employed  the  defendant  to  sell  it  for 

by  written    '  ^^'    ^*  ^^  accordingly  advertised  by  Gribble,  an  attorney, 

memorandnm,  foy  g^ie,  but  was  not  then  sold.     On  the  2l8t  of  September 

to  sell  the  farm  ^  ^      *^ 

to  the  plaintiff  in  that  Ycar,  the  defendant  signed  the  following  memo* 

for  £2700,  and  ,         ''  °  ° 

gave  instruc-  randum : — 

tions  to  an  at-  -r*    n  i 

tomey  to  pre-        "  21st  September,  1843.     Memorandum : — E.  Baker  has 

of  Miic  by  sTto  agreed  to  sell  Mr.  Hurley  Sloughpool  estate,  and  two  pieces 

Plaintiff  aid  ^^  ^*^^»  Called  Broadmoor,  all  in  the  parish  of  CuUomptoD, 

defendantjfeioo  ^ith  the  com-tithes  or  rent-charge  on  Sloughpool,  as  mort- 

deposit  in  part  ,  .  , 

of  the  pnr-  gaged  to  Mr.  Marker,  on  the  following  conditions,  (and  all 

an"aftcn?ards  parties  to  executc  a  proper  contract  for  carrying  the  same 

faSt  for^sair*  ^^*^  effect),  on  which  Mr.  Hurley  has  paid  to  E.  Baker  a 

by  s.  to  him-  deposit  of  One  hundred  pounds,  and  to  pay  the  remainder 

self  \}Y  which 

contract  he  of  purchasc-moncy  at  Lady-day  next,  when  he  is  to  have 

^!!^imm^edi.  ^^^  possession,  namely,  £2600,  making  together  £2700; 

•teiyonits  jyfr,  Hurlev  to  be  allowed  interest  for  the  one  hundred 

exectition  / 

ifioo,  as  a  de-  pounds  paid,  at  the  rate  of  £4  per  cent,  per  annum. — 

S?undertook*^  Witness  my  hand,  *'E.  Baker.** 

to  pay  interest 

at  £4  per  cent.      Gribble  deposed,  that,  before  the  21st  of  September,  he 

tion  of  the     *  had  instructions  from  the  defendant  to  prepare  a  contract 

^n^radTwar*'  <>^^®  ^^"^  Salter  to  the  plaintiff,  which  was  dated  on  that 

afterwards  re-  Jay^  but  not  executed  by  either  of  them  till  the  23rd*     It 

sdnded  for 

want  of  title  in  purported  to  be  made  between  Mr.  Salter,  of  &c.,  "  for 

Defendant,  be-  himself,  his  heirs,  executors  or  administrators,  of  the  one  part, 

noTi^^Vie  ^^  Richard  Hurley,  of  &c.,  for  himself,  his  heirs,  &c.  of  the 

rescinding,  paid  other  part.     Wm.  Salter  a^eed  to  sell  to  the  said  Richard 

8.  £50,  and  '^  ^ 

retained  the 

other  £50,  though  without  the  consent  of  S.,  under  an  agreement  by  S.  to  give  him  one  half  of 

any  amount  above  £2600,  which  defendant  might  get  for  the  fann  f^Biid,  that  plldntUF  could 

not  recover  any  part  of  the  £100  from  defendant. 
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Hnriej  the  fee-mmple  and  inheritance  of  die  messuage,  1846. 
tenement^  and  &nn  called  Sloughpool,  together  with  the 
rectoriai  tithes  of  Sloughpool,  as  mortgaged  to  Mr.  Marker, 
also  the  fields  called  Lower  Moorfield  and  Broadmoor 
Common  fidd,  with  their  and  every  of  their  appurtenances, 
all  sitiiate  &c.,  and  now  in  the  occupation  &c,  at  and  for  the 
price  or  sum  of  £2700."  Salter  then  agreed  to  furnish  ab« 
stniota  of  title,  &o.,  and  to  execute  a  proper  conyeyance  to 
Hurley.  Hurley  was  to  have  the  rents  from  the  26th  of 
March,  1844,  Salter  paying  outgoings  to  that  time ;  Hur<» 
ley  not  to  be  entitled  to  possession  till  payment  of  the  pur^ 
chaae-money.  *'  And  the  said  B.  Hurley  doth  hereby  agree 
with  the  said  W.  Salter  to  pay  down,  immediately  on  the 
execution  of  this  agreement,  the  sum  of  £100,  as  a  deposit, 
for  which  sum  the  said  W.  Salter  doth  hereby  consent  and 
agree  to  pay  interest  at  the  rate  of  £4  per  cent  per  annum 
until  the  completion  of  the  purchase."  Hurley  next  agreed 
to  pay  Salter  £2600,  the  remainder  of  the  purchase-money, 
on  or  before  the  26th  of  March,  1844,  on  having  the  said 
conveyance  executed  to  him,  with  a  good  title  as  aforesaid. 
The  agreement  then,  after  stipulating  some  particulars  as 
to  tide,  proceeded  thus : — ''  And  if,  from  any  cause  what- 
soever, the  said  purchase  shall  not  be  completed  on  or  be- 
fore the  26th  of  March,  1844,  B.  Hurley  shall  from  that 
day  pay  interest  for  the  said  purchase-money  after  the  rale 
of  £4  per  cent.,  and  shall  be  entitled,  on  the  completion  of 
the  pordiase,  to  the  rents  and  profits  of  the  said  mes- 
foages,  lands  and  hereditaments  from  the  same  period." 

On  the  same  21st  of  September,  a  cheque  was  drawn  by 
the  plaintiff  for  £100,  in  favour  of  the  defendant,  and  was 
diewn  to  have  been  carried  to  the  defendant's  private 
aocoont  at  the  same  bank  on  which  it  was  drawn.  The 
defendant  had  also  admitted  that  he  had  had  the  £100 
from  the  plaintiff.  On  the  30th  of  August,  1844,  the  defend- 
ant had  notice  that  the  contract  for  sale  was  rescinded  by 
both  parties  for  want  of  titie  in  Salter,  the  seller.    The  de- 
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1846.        fendant  was  ako  shewn  to  have  acted  for  the  plaiiiti£Pin  get- 
ting a  tenant  for  the  farm,  in  case  he  should  complete  the 
purohaseofit.  The  plaintiff  now  sought  to  recover  from  the 
defendant  the  £100,  alleging  that  he  had  paid  that  sum  to 
him,  either  as  his  (the  plaintiff's)  agent,  or  as  a  depositary^ 
or  at  least  that  he  was  entitled  to  recover  any  sum  not  paid 
over  on  this  account  by  the  defendant  to  Salter  before  the 
30th  of  August,  1844.    The  defendant  contended,  that  the 
plaintiff  should  be  nonsuited,  as  the  final  contract  of  sale 
treated  the  £100  deposit  as  paid  to  Salter,  chazj^ng  him 
with  interest  on  it;  and  a  deposit  had  been  paid  accordingly 
into  his  hands,  notwithstanding  the  memorandum  signed  by 
the  defendant.    The  learned  judge  inclined  to  nonsuit,  bat 
expressed  a  wish  to  hear  the  defendant's  evidence.     He 
therefore  shewed,  by  one  Hill,  that,  in  September,  1843, 
Salter  told  the  defendant  that  he  could  not  sell  the  ftrm  for 
more  than  £2600,  and  begged  the  defendant  to  sell  it  for 
him.     The  witness.  Hill,  said  to  the  defendant,  in  Salter's 
presence,  that  Salter  would  give  the  defendant  half  of 
whatever  sum  he  could  obtain  above  that  amount.    The  de- 
fendant then  gave  Salter  a  check  for  £60,  which  was  paid 
him.    Salter  was  not  called.    The  learned  Baron  then  told 
the  jury,  that  if  the  defendant  had  only  acted  as  Salter's 
agent>  and  had  piud  him  the  £50  before  the  30th  of 
August,  1844,  when  the  defendant  had  notice  that  the 
contract  had  been  rescinded,  he  would  not  be  liable  as  to 
that  sum.    As  to  the  other  £fiO,  he  left  it  to  the  jury  to 
say  whether  the  defendant  had  ever  paid  Salter  that  sum 
before  he  had  notice  of  the  rescinding  of  the  contract^  or 
whether  Salter  had  assented  to  his  keeping  it.    The  jury 
found  that  he  had  not  so  assented.     The  plaintiff  was 
thereupon  nonsuited,  with  leave  to  move  to  enter  a  verdict 
for  the  pluntiff  for  £100,  or  for  the  £50  not  shewn  to 
have  been  paid  over  to  Salter  by  the  defendant. 

Kinglahe,  Serjt,  now  moved  to  enter  a  verdict  for 
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tiie  phintafi,  punoant  to  the  leave  reserved.— At  the  time  of        1846. 
ezeeatiiig  the  contract  between  Salter  and  the  plaintiff  on 
the  23rd  of  September,  1843,  the  defendant  was  a  depoei- 
tHT  of  the  £100  previously  paid  him  by  the  plaintiff's 

dam  of  the  2lBt  of  September  and  the  contract  of  the  23rd. 
By  that  contract,  £100  deposit  was  to  be  paid  between  the 
partaea,  u  e,  by  the  plaintiff  to  the  defendant,  who  was  his 
sgent  in  the  matter  of  the  sale  to  him  by  Salter.  [Parke.B. — 
If  the  money  was  pud  over  to  Salter  by  the  defendant  before 
he  had  notice  of  the  rescinding  of  the  contract,  it  is  immate- 
rial  If  the  defendant  was  only  agent  of  Salter,  dien  he  has  not 
paid  the  second  £50  over  to  him,  and,  unless  he  is  a  depositary, 
is  not  liaUe  to  this  action  (a)].    In  Story  on  Agency,  p.  262, 
chap,  x^  8.  300,  it  is  said, ''  K  a  party  who  has  paid  money 
to  an  agent  for  the  use  of  his  principal,  becomes  entitled  to 
recall  it»  he  may,  upon  notice  to  the  agent,  recall  it,  provided 
the  agent  has  not  paid  it  over  to  his  principal,  and  provided 
no  change  has  taken  place  in  the  situation  of  the  agent 
mice  the  payment  to  him  before  such  notice.    The  mere 
fact  that  the  agent  has  passed  such  money  to  account  with 
his  principal,  or  that  he  has  made  a  rest  in  his  accounts, 
without  any  new  credit  being  given  to  the  principal,  will 
not  be  sufficient  to  entitle  the  agent  to  retain  the  money 
when  the  party  entitled  to  recall  it  demands  it.''     Cox  v. 
Pradiee{b)  is  one  of  the  cases  there  cited.  \Rolfef  B. — Here 
all  the  parties  seem  to  have  agreed  that  the  deposit  should 
be  paid  to  the  principal.]    In  Bamford  v.  Shuttleworth  (c), 
the  defendants  were  not  stakeholders,  but,  in  the  re- 
ceipt signed  by  them,  called  themselves  agents  for  the 
vendor,  Stott;  and  though  Coleridge^  J.,  said  the  payment 
oyer  was  immaterial,  for  the  moment  the  money  was  in  the 
defendant's  hands,  it  was  virtually  in  those  of  the  vendor, 

(a)  See  dictum  of  PaUeion,     JU'Cartfy  v.  Colvm,  9  Ad.  &  E. 
J.,  11  Ad.  &  £.  dSO.  607. 

W  d  M.  &   Sd.  344.    Sea         (c)  11  Ad.  &  £.  926. 
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1846.  the  oiher  judges  rested  the  decision  against  the  plaintiff  oh 
the  ground  of  the  payment  over  having  been  before  notkse* 
The  defendant  must  have  received  the  money  on  the  21st 
of  September  to  hold  as  agent  of  the  plaintiff  till  a  more 
perfect  security  was  prepared. 

Parkb,  B. — I  think  no  rule  ought  to  be  granted.  The 
preliminary  contract  keeps  back  the  name  of  Salter,  80  that 
the  defendant  appears  to  be  the  seller  of  the  estate.  Beading 
that  paper  with  the  other,  it  shews  that  the  defendant^  in  the 
first,  is  in  the  position  of  Salter  in  the  second.  In  this  state 
of  things,  it  appears  that  the  defendant  was  not  intended  to 
be  liable  for  a  return  of  the  deposit;  for  the  transaetioii  is 
as  if  the  money  had  been  paid  on  the  2  let  to  Saltet  himself* 
and  as  if  it  had  then  been  received  by  him,  he  being  to  pay 
the  interest  on  it  till  the  purchase  should  be  completed. 
The  cases  as  to  recovering  against  agents  do  not  apply»  for 
here  the  plaintiff  has  assented  to  the  payment  over  to 
Salter. 

Aldsbsok,  B. — ^In  this  case  the  money  is  not  paid  to 
Baker  by  the  plaintiff,  but  to  Salter.  The  passage  cited 
from  Story  on  Agency  applies  to  cases  where  the  agents 
originally  received  the  money  improperly ;  for  he  adds,  *'  If 
a  portion  of  the  money  has  been  paid  over  to  the  principal 
before  notice  of  the  recall,  the  agent  will  not  be  liaUe; 
unless,  indeed,  the  receipt  of  the  money  by  the  agent  was 
obviously  fraudulent  and  illegal,  or  his  authority  to  receive 
it  was  known  to  himself  to  be  utterly  void." 

BoLFE,  B. — I  am  of  the  same  opinion.  The  case  is  just 
the  same  as  if  the  payment  had  been  made  to  Salter  at  first 
It  is  sought  to  charge  the  defendant,  who  acted  on  the  21st 
for  an  unknown  principal ;  but,  two  days  aflerwards,  that 
principal,  Salter,  admits — ^Tou,  the  defendant,  paid  that  sum 
to  me,  «nd  I  will  pay  interest  for  it.    Then  how  can  the 
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ddendiot  be  both?     Had  the  original  payment  been  to         1846. 
Siher*  and  he  had  handed  it  over  to  the  defendanty  no  action       hcbl»y 
vould  have  been  maintainable  against  the  defendant  *- 

PLATTy  B.,  ooncuxred  (a). 

Bule  refused  (b). 

(•)  FoUaAf  C.B.,  vatabwnt  din^,  6  Taunt.  815 ;  Eidm  r. 

6iriii|  to  a  domastiG  affliction.  Bead,  3  Camp.  338  ;    Orof^  v. 

(&)  Se«  Ro^en    r.  ITelfy,   2  GuUerid^e^SC.&F.iO. 
Cimp.  123;    Edwards  v.  Hod- 


Lloyd  v.  fiERKoviTz.  jy^^  2o. 

UN  the  10th  of  Novemberi  Kenne^fy  obtained  a  rule  for  Leave  was  given 
setting  aside  the  verdict  for  the  plaintiff^  and  entering  a  to  move  for  a 
nongoity  or  for  a  new  trialj  which  was  served  on  the  next  ^^^f^^ 
day,  being  the  ninth  day  of  the  term.     The  trial  had  been  days  of  a  term ; 

,  ,  bat  the  name  of 

before  the  under-sheriff  of  Middlesex,  who  gave  leave  to  the  ease  was 

move  as  above.     The  writ  of  trial  was  returnable  on  the  ^e  <°new-tri^ 

17th  of  July,  1846.     The  plaintiff's  attorney,  after  the  "^V^w^p^p^'" 

expiration  of  the  first  four  days  of  this  term,  searched  notice  of  the 

circumstances 

the  rule  offioe,  and  examined  the  list  of  causes  kept  there,  given  to  the 
in  which  leave  had  been  given  to  move  after  the  four  days,  piai^^'gigned 
The  oaaae  was  not  entered  in  the  list  called  the  "New  {^2*^"^^^°^°'' 
Motion  Paper,"  at  the  rule  oflSce,  and  no  notice  was  ^ven  of  the  term.  A 
to  the  pluntiff 's  attorney  that  leave  had  been  given  to  the  suit  or  new 
defendant  to  move  after  the  four  days.   The  plaintiff 's  attor-  jTwdT^r^^on 
neythen  obtained  the  writ  of  trial  from  the  sheriff  with  its  thepiaintirs 

'  '    attorney.  A  mle 

letnni,  and  on  the  7th  of  November  signed  judgment  (a),  was  granted  to 
giving  the  defendant's  attorney  notice  of  taxation  for  the  rnie,  b^^was 

ordered  to  stand 
over  till  the 

Bcriti  of  the  first  granted  mle  should  be  disposed  of.    The  defendant's  proper  coarse  would 

ksfi  beca  to  lunre  moved  to  set  aside  the  judgment 

(a)  See  Pierte  v.  Derry,  4  Q.  B.  535, 641. 
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1846.  next  day.  On  the  llth,  the  defendant's  attorney  served  a 
copy  of  the  above  rule  on  the  phiintiff's  attorney*  No 
notice  was  given  to  the  under-sheriff  by  the  defendant  to 
retain  the  writ  of  trial,  without  delivering  it  to  the  plaintiff 's 
attorney  after  the  said  four  days  {a\ 

On  the  17  th  of  November,  Otter  obtained  a  rule  for  dis- 
char^g  Kennedy's  rule  of  the  10th  of  November.  The  affi- 
davits used  for  shewing  cause  stated,  that, before  the  first  four 
days  of  term  had  expired,  the  defendant's  attorney  informed 
the  plaintiff's  attorney  that  he  had  instructed  counsel  to 
move  for  a  nonsuit;  and  that,  ifit  could  not  be  moved  in  the 
four  days,  it  would  be  inserted  in  the  reserved  list ;  and  that 
the  above  cause  was  so  inserted  in  the  reserved  Ust  within 
the  four  days,  with  the  name  of  the  counsel  attached  there- 
to, as  by  reference  to  the  list  would  appear.    [Parke,  B. — 
It  is  not  enough  to  put  down  the  name  of  the  case  in  the 
list;  notice  of  having  done  so  must  also  be  given  to  the 
opporite  party,  as,  if  he  proceeds  to  sign  judgment,  be 
would  be  entitled  to  the  costs  of  doing  so  (6).] 

Kenne(fy  shewed  cause  against  OtterU  rule. — ^In  Lester  y. 
Lazarus  {c\  a  motion  for  new  trial  was  placed  on  the  list 
of  those  to  be  moved  after  the  first  four  days  of  a  term ; 
but  owing  to  the  absence  of  counsel  at  the  time  the 
motion  was  called  on  after  the  four  days  had  elapsed,  the 
case  was  struck  out  of  the  reserved  list,  leave  being,  how- 
ever, given  to  move  it  on  a  subsequent  day ;  on  which  day 
a  rule  for  a  new  trial  was  granted  and  served.  But  no 
notice  of  these  facts  having  been  given  to  the  other  side, 
execution  had  issued.  But  even  there,  where  the  cauise 
had  been  struck  out,  the  Ciourt  made  a  rule  absolute  to  dis- 
charge the  rule  for  a  new  trial,  unless  the  defendant  paid 
the  intermediate  costs  occasioned  by  the  execution,  as  well 

(a)  See  Angel  v.  Ihkr,  7  Dowl.  (c)  4  Dowl.  P.  C.  444;  reported 

P.  C.  846.  on  another  point  in  2  C,  M.,  & 

{h)  EMin  T,  DartnM,  12  M.  R.  665 ;  T.  &  Gr.  129. 
&W.890. 
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thofle  of  the  application,  and  ordered  the  execution  to  re-  1846. 
main  till  the  latter  rule  was  disposed  of.  That  case  shewst 
that  the  onlj  question  here  is  as  to  the  terms  on  which  the 
role  18  to  be  made  absolute.  What  is  to  be  afterwards 
dcme  with  the  judgment  is  another  point.  In  Doe  d.  Duncan 
y.  Edwards  (a),  it  was  held,  that  if  a  motion  for  a  new  trial 
is  made  after  the  four  first  days  of  term,  pursuant  to  permis- 
sion granted  by  the  Court  in  consequence  of  the  pressure 
of  budness,  the  party  applying  must  ^ve  notice  of  that ' 
fiict  to  the  other  dde,  or  they  may  sign  judgment  on  the 
fifth  day  of  term  before  the  motion  has  been  made. 

Oiier,  in  support  of  his  rule. — The  practice  is,  that  no- 
tice must  be  given  of  a  cause  having  been  put  down  on  the 
new  trial  reserved  motion  paper;  and  it  should  be  adhered 
to.  [JUdenan,  B. — The  judgment  may  be  irregular,  but  it 
is  fflgned  at  the  party's  periL] 

PoixocK^  C.  B.— I  expected  a  cross  motion  on  behalf  of 
the  defendant  to  set  aside  the  judgment  (6).  That  would 
have  been  the  proper  course.  If  in  the  event  ihe  rule  for 
entering  a  nonsuit  should  be  discharged,  there  would  be 
no  reason  why  this  judgment  should  not  stand.  If  we 
should  now  set  it  aude,  it  must  be  on  payment  of  costs  by 
the  defendant;  for  our  time  should  not  be  consumed  in 
searching  for  equivalents. 

The  Court  finally  ordered  the  second  rule  to  stand  over 
till  the  merits  of  the  rule  for  a  nonsuit  should  be  dis- 
posed of. 

Otter  offered  a  new  trial  on  payment  of  costs  by  the 
defendant. 

(a)  7  D.  P.  C.  547.  See  12  (b)  Semble,  on  payment  of 
H.  &  W.  8d0 ;  4  M.  &  Gr.  683.     costs. 

vou  XVI.  n  M.  w. 
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1846. 


Nov.  25. 

The  following 
memorandam 
was  handed  by 
defendant,  a 
trader,  to  plain- 
tiff, an  aaction* 
eer:— 

**  Memoran- 
dam of  £107, 
had  by  me  of 
S.  (plainttiT), 
being  an  ad- 
yance  on  books 
sent  in  for  im- 
mediate sale  by 
auction :  "— 
signed  by  the 
d^endant. 
The  books 
were  sold,  and 
an  action  hay-  ^ 
ing  been 
brooght  by  the 
auctioneer  for  a 
balance  due  to 
him  on  the  sale, 
theabore  me- 
morandam was 
held  to  **  relate 
to  the  sale  of 
goods,"  and 
therefore  to  be 
admissible  in 
evidence  with- 
out a  stamp, 
under  the  ex- 
emption in  55 
Geo.  3,  c.  184y 
sched.  tit. 
'*  Agreement/ 


SOUTH^TE  O.  BOHN. 

UeBT. — ^The  declaration  was  for  money  lent,  work  and 
labour,  money  paid,  and  on  an  account  stated.  Flea,  never 
indebted.  The  action  was  brought  to  recover  27/.  lis.  2€f., 
alleged  to  be  due  from  the  defendant,  a  bookseller,  to  the 
plaintiff,  an  auctioneer,  as  a  balance  on  an  account  fbr 
conmussion  on  the  sale  of  books,  money  paid  for  auction 
duty  and  expenses  of  sale,  and  for  money  lent  At  the 
trial  before  Flatty  B.,  at  the  Guildhall  sittings  in  this  term, 
the  plaintiff's  coimsel  tendered  in  evidence  the  following 
document: — ^  Memorandum  of  one  bundled  and  seven 
pounds, shillings,  had  by  me  of  Mr.  Henry  South- 
gate,  being  an  advance  on  books  sent  in  fbr  immediate 
sale  by  auction,  this  8th  day  of  February,  1845.  John 
Bohn."  The  defendant's  counsel  objected  to  it  for  want  of 
an  agreement  stamp.  The  learned  Judge  directed  a  ver^ 
diet  for  the  plaintiff  for  the  whole  amount,  giving  leave  to 
the  defendant  to  move  to  enter  a  nonsuit,  or  to  reduce 
the  damages  to  9L  10^.,  or  for  a  new  trial. 

Lush  now  moved  according  to  the  leave  reserved. — This 
memorandum  could  not  be  read  in  evidence,  for  want  of 
an  agreement  stamp.  It  does  not  fall  within  the  exemption 
in  55  Geo.  3,  c  184,  schedule,  part  1,  tit.  ^'  Agreement,"  as  a 
memorandum  ^<  made  for  or  relating  to  the  sale  of  goods ;'' 
nor  was  it  a  mere  acknowledgment  of  having  received  a  sum 
of  money  from  the  plaintiff:  but  it  was  a  revocable  license 
tp  him  to  sell  the  defendant's  books  by  auction,  and  an 
agreement  by  the  defendant  to  advance  money  on  account 
of  the  books  pledged  to  him.  The  primary  object  of 'it 
was  to  obtain  a  loan  of  money  from  the  plaintiff,  who  was 
to  recoup  himself  from  the  produce  of  the  sale*     Smith  v. 
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Cbter(a)ttiiipoint.  Th^pe,  a  priiunpal  wfote  a  lotto  to  the  1846. 
plaintiflb^  his  factora»  indoeing  biUfl  of  exchange  drawn  on 
them,  and  promising  to  provide  for  them,  if  oertain  speci- 
fied oats  then  either  in  the  fitctors*  hands,  or  expected  to  be 
placed  in  them  in  a  few  days,  and  against  which  the  bills 
were  drawn,  should  remain  nnsold  at  the  time  of  their 
ftlling  dne.  The  Ciourt  held  this  document  to  require 
stamping  as  an  agreement.  Lord  Tenterden^  after  stating 
the  above  exception  in  the  act,  added,  '*  We  think  that  de- 
scription is  confined  to  instruments,  whereof  the  sale  of 
goods  is  the  primary  object;  and  it  appears  to  us  that  the 
piimaiy  object  of  thia  letter  WM  the  obtaining  of  money 
upon  a  pledge  of  goods.'' 

POI.LOCK,  C.  B. — We  should  not  be  astute  in  taking 
away  the  benefit  of  an  exemption  made  for  wise  purposes. 
In  SmUJi  V.  CatoTy  the  sale  of  the  oats  was  merely  a  col- 
Uteral  object  of  the  instrument ;  whereas  here  the  memo- 
iiip4wn  is  of  w  advance  on  books  sent  in  for  immed^te 
sale.  .Recording  to  the  argument,  an  ''  I.  O.  U.''  would  re- 
quire a  stw^Pi  l}ec^i|B^  it  implies  an  agreement  to  repay  the 
sum  fnention^* 

P^HKif,  B,*^Thi0  was  foi  iigreement  that  the  pluntiff 
ahoold  repay  himself  for  his  advance  of  money  to  the  defend- 
ant by  ail  immediate  sale  of  goods.  In  Smith  v.  Cator  (a), 
the  primal;  olgeot  was  the  obtaining  a  loan  on  a  pledge 
of  goods.  This  ease  is  the  reverse ;  for  an  immediate  sale 
of  the  books  was  the  main  and  primary  olyeot  of  the  par- 
ties. Accordingly,  the  memorandum  put  in  evidence  ^*  re- 
hlad  to  the  sale  of  goods."  That  exemption  is  not  confined 
to  a  sale  of  goods  by  the  pkintiff  to  the  defendant^  or  by 
ths  defendant  to  the  pUdntiir»  but  extends  to  goods  aold  for 


(d)  2  B.  &  Aid.  778. 
d2 
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1846.        the  defendant,  as  in  this  case. — The  learned  Baron  men- 
SouTHOATB    tioned  Curry  v.  Edentar  (a). 


V. 

BoHir. 


Aldebson,  B. — The  agreement  which  the  law  implies 
from  the  facts  admitted  by  the  defendant  is,  that  his  books 
were  to  be  forthwith  sold  to  repay  the  plaintiff's  advance. 
The  case  resembles  that  of  an  "  I.  O.  U.,"  which  implies  the 
agreement  to  repay  the  money  from  the  terms  there  usecL 

BoLFBy  B.,  concurred. 

Rule  reilised. 

(a)  3  T.  R.  524. 


Ify9. 18.  Brown  v.  Thublow. 

Ctae.   Deekr.  U  ASE  for  slander.    Declaration  stated,  for  that  whereas 
Sw^tiwUvAcff.  *^®  defendant,  contriving  &c.,  heretofore,  to  wit,  on  &c,  in 

ct  tlie  defSend.    ^  Certain  discourse  which  the  defendant  then  had  of  and  con- 
ant  ocmtriTliig 

and  wickedly  ccming  the  plaintiff,  in  the  presence  and  hearing  of  divers 

injvK  tiM  S^^  ^^^  worthy  subjects  of  the  Queen,  falsely  and  mali- 

S&c^ln^^*'  ciously  spoke  and  published  of  and  concerning  the  plainliff 

certain  dii-  the  false,  scandalous,  and  malicious,  and  defamatory  words 

praaence  of,  following,  ^*  Bill  Brown,  (meaning  the  plaintiff),  you  are 

TObuSed^f^  a  sheep-stealer.   I  can  prove  you  are  a  sheep-stealer  at  any 

Sf  ^lSSS^  day  or  one  time."    The  dedaraiion  then  allied  special 

the  fiJae,  mail,  damage  to  the  plaintiff,  by  means  of  the  premises,  in  his 

&matory  wordi  trade  and  business  of  a  cattle  dealer. 
JjJ!*JJ^^"       Special  demurrer,  assigning  for  causes,  that  the  defend- 

and  aTerrittg  ^Qt  ^g  Qot  by  the  Said  declaration  poutively  charged  with 

special  dauace 

to  the  plaintiff  having  Committed  the  grievances  in  the  declaration  men- 
^HM  bad  on  tioned,  but  it  is  therein  alleged  by  way  of  recitid  only, 

ipecial  demur- 
rer, fbr  chaipng  the  gri^Tanoes  to  haTC  been  oommitted  by  the  defendant  by  way  of  recital 
only,  and  not  directly  or  positiTcly. 
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tint  tbe  defendant  has  oommitted  the  said  grievances,  and      ^  1846. 

not  directly  and  positively,  as  it  ought  to  have  been;  and 

that  nothing  is  directly  or  positively  affirmed  or  charged  in 

the  said  declaration ;  and  also  that  it  does  not  appear  by 

the  said  declaration  that  the  words,  **  Bill  Brown,  (meaning 

the  phintiflf),  yon  are  a  sheep-stealer,''  &c,  were  spoken  or 

pobfished  of  or  to  the  plaintiff.    Joinder  in  demurrer* 

The  plaintiff's  points  for  argument  were,  that  the  declara- 
tion does  not  positively  charge  the  defendant  with  having 
committed  the  grievance ;  that  the  commencement  of  a  de- 
daratacm  on  the  case  with  a  *' whereas"  does  not  render  it  bad ; 
that  the  recital,  if  any,  is  as  to  the  defendant's  wrongful  in- 
tent; that  it  sufficiently  appears  that  all  the  slanderous 
words  were  spoken  of  the  plaintiff^  and  thai^  if  not  all,  the 
first  set  appear  to  have  been  so^  and  they  are  alleged  with 
flpecial  damage* 

Needham,  in  support  of  the  demurrer. — ^It  is  a  general 
role  of  pleading,  that  every  material  averment  must  be 
alleged  with  certainty :  thus,  matter  of  inducement  may  be 
placed  under  a  ^'whereas,"  but  the  positive  charge  must 
not  In  Bac  Abr.,  tit  Pleas  and  Pleading,  B.  4,  it  is 
said,  '^  the  dedaration  must  contun  such  certain  affirmation 
that  it  may  be  traversed ;  for  if  there  be  no  certain  affirma- 
tion to  make  the  declaration  itself  traversable,  it  will  not  be 
cued  after  a  verdict,  because  it  is  a  defect  in  substance ;  as 
if  the  declaration  be  ^quod  cum  the  defendant  assaulted  him,' 
and  the  defendant  pleads  not  guilty,  here  is  nothing  put 
in  issue,  for  the  pleadings  have  affirmed  nothing,  and  though 
the  defendant  is  found  guilty,  yet  cannot  the  plaintiff  have 
judgment,  because  nothing  is  positively  affirmed."  In 
Comyns's  Digest,  tit  Pleader  (C.  50),  it  is  said,  generally, 
that  ^'the  plaintiff  in  his  declaration  ought  to  aver  all  that 
is  necessary  for  the  nuuntenance  of  his  action."  Subsequent 
editors  have  added,  by  way  of  illustration,  the  case  of  Smith 
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^846^  v«  BeynoMi  {a\  thus  stated: — '<  Ka  deokration  in  aflaault  and 
battery  begins  with  'quod  cum/  it  is  bad»  for  want  of  aver- 
ment;" Though  the  instances  quoted  in  both  Abridgments 
are  in  trespass  only^  the  same  reasoning  applies  to  other  ac- 
tions, including  actions  on  the  case ;  for  though  the  preod^ 
dents  in  those  forms  of  action  be^  with  <  quod  cum/  by  wajr 
of  recital,  the  material  part,  the  grievance,  or  graTamen  of  tli9 
charge^  is  invariably  alleged  in  positive  terms.  Nor  is  Rinff 
V.  Roxbraugh  (b)  to  the  contrary,  where  it  was  held,  m  as- 
sumpsit, that  an  averment  of  the  promise  under  a  *  whereas ' 
is  good  on  general  demurreri  for  it  is  ineluded  in  the  sub* 
sequent  sentence,  which  alleges  by  way  of  positive  affirma- 
tion, thai  the  defendant  has  disregarded  his  promises,  and 
has  not  paid  the  money  due  (c).  BayUy,  K,  said,  '<  there  is 
no  special  cause  of  demurrer  on  this  grotmd,  and  it  eannot  be 
matter  of  substance.  But  in  the  common  form  of  a  dedaia- 
tion  on  a  bond  all  the  contract  is  stated  under  a  tohereas.^ 
IdOtd  Lyndhurstf  C«  B. — *^  It  states  shortly,  whereas  defend- 
ant became  bound,  yet  he  did  not  pay"  (if).  [Abhrsorif  B*-^ 
This  question  could  only  have  been  raised  on  special  d^ 
murrer.  We  have  no  doubt  of  the  rule  in  trespass,  or  of 
the  general  prin<»ple  of  pleading,  but  if  the  course  of  pre- 
cedents in  actions  on  the  case  is  the  other  way,  we  should 
be  careful  not  to  distmrb  them.]  What  in  this  action  cor- 
responds to  the  breach  in  assumpsit,  is  the  actual  cfaaige,  or 
gravamen.  From  the  precedents  of  declarations  in  case 
for  keeping  mischievous  animals,  public  nuisances,  malicious 
arrests  and  prosecutions,  slander,  verbal  and  written,  in- 
ticing  away  apprentices,  negligence,  escapes,  &c  &c,  it  ap- 
pears that,  though  matter  purely  inducement  is  latd  undet 
the  redtal  quod  cum,  the  grievance  is  invariably  laid  in 
direct  terms,  e.  y.,  under  "  yef    It  is  true,  the  precedents 

(a)  Andrews,  21.  (c)  See  per  LoH  Lmd&unL 

(h)  2  Cr.  &  J.  418;  2  Tyr.      C.  B.,  2  Tyr.  470. 
^8-  (<l)  2  Cr.  h  J.  418. 
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in  aetiooB  fixr  Grinunal  oonver8atio&»  and  in  some  actionB  for  ^  1846. 
deodty  allege  the  whole  by  waj  of  recital^  under  the 
Mqood  cum,''  without  anj  change  of  phrase,  except  ''and 
therdby  f  but,  as  special  damage  is  the  gist  of  these  actions, 
those  words  may  efl^t  a  sufficient  interruption  of  the  pre- 
TiooB  recital.  [AUenony  B. — I  do  not  know  that  it  has 
ever  been  held  on  special  demurrer,  that,  in  an  action  on 
the  ease  ibr  criminal  conversation,  it  would  suffice  to  lay 
the  ehatge  under  a  ''whereas."]  Maefadzen  t.  Olivant{a) 
does  not  prore  that  it  would,  for  there  the  plaintiff  com- 
pkiiied  of  the  defendant,  "in  a  plea  of  trespass,"  and  al- 
leged directly,  that  the  defendant  assaulted  and  seduced 
the  plaintiff's  wife,  whereby  he  lost  her  society ;  the  main 
point  decided  being,  that,  whether  it  ^as  an  action  of  tres- 
pMs  or  on  the  case/  tiie  plea  of  not  guilty  within  six  years 
was  good  in  substance.  Nor  does  this  dedaration  contain 
sny  absolute  imputation  on  the  plaintiff  of  stealing  sheep ; 
the  jury  would  pronounce  whether  it  meant  to  charge 
Isieeny.  [Parkey  B. — ^In  Rowdiffe  v.  Edmonds  (ft),  we 
held  the  words  "you  robbed  me,"  to  be  actionable  per 
SSL    Thewoid"iob'*isusedin7  Will.4&  1  Vict  C.87, 

8.3.] 

Peacock^  contri. — Whatever  the  rule  may  be  in  trespass 
for  a  direct  injury,  it  is  enough,  in  an  action  on  the  case 
for  words,  to  state  distinctiy  that  they  were  spoken  by  the 
defendant.  That  is  here  done;  for  the  recital  under  the  "quod 
com"  is  confined  to  the  contriving,  &c.  by  the  defendant. 
In  actions  on  the  case  for  seduction  and  criminal  conver- 
sation, the  whole  charge  is  laid  under  it.  Serjt.  Siepheftf 
in  his  work  on  Pleading,  Ch.  JL,  sect.  6,  Bule  6  (c), 
after  stating  that  pleadings  must  not  be  by  way  of  re- 
dtali  but  must  be  positive  in  their  fonn,  adduces  as  an 

(a)  6  £asi,  987.  p.  427.      WettmhaU  y.  Sherwin, 

(h)  7  M.  &  W.  12.  2  Ley.  206. 

(e)  Ist  edit.,  p.  989;  5th  edit 
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1846.        example  of  this  kind  of  fault  the  use  of  <<fbr  that  whereas^ 
in  trespass  for  assault^  instead  of  ^'far  tiiai/*  but  adds,  '^  it 
will  be  observed,  however,  that,  in  trespass  on  the  cas^  tlie 
'whereas'  is  unobjectionable,  being   used   only  as  intro- 
ductory to  some  subsequent  positive  all^ation."  [AJder^ 
son,  B.  — Here  is  no  subsequent  pontive  all^atton   to 
which  the  matter  under  the  '*  whereas"  is  an  introductioii* 
Parke,  B. — Does  not  the  same  prindple  apply  in  all  cases 
where  a  direct  averment  is  necessary?    Here  there  is  no 
direct  allegation  that  the  defendant  spoke  the  words,  except 
in  aninverted  manner:  Sherland  v.  Eatm{a).  ^*  Quod  com'' 
is  not  direct  aflSrmation.    Ring  v.  Raxbnmgh  was  in  as- 
sumpat,  following  the  precedent  given  in  the  rules  prepared 
by  the  judges.    Parke,  B. — The  breach  in  that  case  con- 
tained a  direct  allegation  that,  disr^arding  his  promise,  he 
had  not  paid.]    Mr.  Baron  Bayley  seemed  to  think  the 
declaration  would  be  good  on  special  demurrer.   \Rcife,  B.^ 
— There  is  nothing  recondite  in  the  matter.     This  plaintiff 
complains,  for  that  whereas  the  defendant  spoke  the  words. 
What  tiien  ?    Nothing  more.    In  trespass,  the  mere  state- 
ment of  the  grievance  shews  it  to  be  such;  whereas,  in 
case,  some  introductory  matter  is  required  to  shew  it  a 
grievance.]    Trespass  lies  for  the  direct  act  of  injury,  and 
case  for  the  consequential  damage.     [Parke,  B. — ^What 
you  complain  of  must  be  averred  directly,  and  with  cer- 
tunty.    That  rule  of  pleading  cannot  vary  in  the  different 
forms  of  action.    Had  these  words  not  been  actionable  in 
themselves,  the  damage  would  have  been  consequential 
only.    The  precedents  in  case  for  criminal  conversation 
and  seduction  are  comparativdy  modem.    The  old  form 
was  in  trespass  for  assaulting  and  seducing  the  wife  or 
daughter,  per  quod  consortium  or  servitium  amisit(d).  The 
^'  quod  cum"  is  allowed  in  case,  because  in  that  form  of 
action  recitals  generally  occur.    A  declaration  in  case  for 

(a)  2  Bulfltrode,  214.  (b)  See  Chit,  on  PL  4th  ed.  161. 


MICHABIilCAS  T£BMj  10  VICT.  41 

crinuDsl  oonvenation  might  recite,  that^  whereas  A.  B.  was        1846. 
wife  of  the  plaintiff,  yet  the  defendant  seduced  her,  &c.  J 

PoLLOCKj  C.  B. — ^The  word  "  whereas  **  overrides  the 
whde  of  this  declaration,  including  the  special  damage,  as 
if  it  had  been  repeated,  and  has  not  been  exhausted  The 
gravamen  of  the  charge  is  only  stated  by  way  of  redtaland 
inducement»  nor  is  any  positive  averment  interposed  till  tiie 
ooDcbidaig  one,  that  the  plaintiff  brings  his  suit.  That 
is  a  defect  available  to  the  defendant  on  special  demurrer. 
The  declaration  is,  therefore,  bad  on  special  demurrer. 

Pabke,  B. — ^I  entirely  concur.    In  trespass,  the  matter 
complained  of  is  positively  averred  without  a  preceding 
^  whereas ;"  and  though  in  the  action  on  tiie  case  recitals 
generally  occur,  there  must  notwithstanding  be  a  positive 
averment  of  the  cause  of  action.    Here  the  plaintiff  does 
not  potttively  or  directiy  aver  the  cause  of  his  action. 
This  defect  is,  in  reason,  equally  contrary  to  the  true  prin- 
dplea  of  pleading,  whether  it  occurs  in  case  or  trespass. 
Had  it  appeared  by  a  long  course  of  precedents,  that  aver- 
ring the  cause  of  action  by  way  of  recital,  and  not  positively 
or  directiy,  had  been  considered  sufficient,  a  form  of  plead- 
ing thus  established  would  have  bound  us;  but,  in  the 
absence  of  any  such  authority,  the  clear  principle  to  the 
contrary  must  prevaiL 

AiiDXBSON,  B.,  concurred. 

B01.FE,  B. — ^Nothing  in  this  declaration  shews  distinctiy 
that  the  words  used  are  what  the  plaintiff  complains  of. 
The  dedaration  is  clearly  informaL 

Judgment  for  the  defendant. 
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1846. 

Hov.  18.  Clements  v.  Flight. 

Detinue.- De-  DeTINUE.-— DedHration  stated,  that  the  plaintiff  there- 

ieged?^t '  tofore,  to  wit,  on  itc,  deliyered  to  the  defendant  certain 

Siore^coSiii  I^P®™  *^^  paper  writings,  to  wit,  among  others,  100  papers, 

paper  wridngs,  purporting  to  be  scrip  certificates  for  shares  in  the  Wor- 

be  scrip  certifi.  ocster,  Warwick,  and  BugbjBailwaj  Company,  100  papers, 

to^fmdu^'  purporting  to  be  scrip  certificates  for  shar^  in  the  Sheffield 

}?  'j^-^®-  and  Macdesfield  Bailway  Company,  and  1000  papers,  pnr- 

quest,  after  porting  to  be  letters  of  allotment  of  railway  shares  of  great 

of  rMrtain  ^  valuc,  to  wit,  of  the  Ydlue  of  £1000,  to  be  redeliyered  by 

tut'thlt'^  the  defendant  to  the  pluntiff  when  the  defendant  should  be 

was  paid  to  thercunto  requested,  after  the  payment  to  the  defendant,  by 

defendant.  ■  .     , 

Breach,  that  or  on  account  of  the  plaintiff,  of  a  certain  sum  of  money, 
not^UTered     ^o  wit,  £700 ;  and  the  plaintiff  says,  that  although  after- 

^  ^ST  ^^'  ^^'^  ^  ^^*>  ^^  ^^'»  ^iv®ra  sums  of  money,  amounting 
requested,  bat  together  to  tiie  Said  sum,  to  wit,  the  sum  of  £700,  were  paid 
same.  Plea,  to  the  defendant  by  and  for,  and  on  account  of,  the  plaintiff, 
deiK>^tod  with  7^^  ^®  defendant  hath  not  as  yet  delivered  the  said  pajiers 
^f™^'  ••  *  and  paper  writings,  or  any  or  either  of  them,  to  the  plain- 
canty  for  j^io  tiff,  although  he  was,  after  the  said  payment,  to  wit,  on 
himto plaintiff,  &c*»  requested  by  the  plaintiff  so  to  do,  and  hath  unjustly 
M^iS^nt  oT  detained,  and  still  doth  unjustiy  detain,  the  same  from  the 
that  snm,  de-     plaintiff,  to  the  damage,  &c. 

fendant  tender-  ^  '  °  ' 

ed  and  offered  Plea,  as  to  80  much  of  the  declaration  as  relates  to  the 

Md  retuni*^  scrip  Certificates  for  shares  in  the  Worcester,  Warwick,  and 

tiffVho^A^"  Bugby  Railway  Company,  and  the  said  scrip  certificates 

refused  to  re-  for  shares  in  the  Sheffield  and  Macclesfield  Bail  way  Com- 

Heid,  on  de-  pauy  iti  the  declaration  respectively  mentioned,  that  the 

SuTpica  wu  plaintiff  ought  not  to  have  or  tnaintain  his  aforesaid  action 

bad,  for  denj- 

ing  the  detention  argumentatWdy,  and  for  amoonting  to  non  detinet.  The  detention  complained 
of  was  an  adferse  detention,  because  the  word  "  detain"  in  a  dedaration  in  detinne  means,  that 
defendant  withholds  the  goods,  and  prevents  plaintiff  from  haying  possession  of  them. 

The  bailment  stated  in  the  declaration  in  detinne,  whether  it  l^  general  or  special,  is  sorplns- 
age,  and  not  traTersable,  the  gist  of  the  action  being  the  detainer  of  plaintiflTi  goods. 
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thereof  agaiiiBt  him  the  defendant,  to  recpyer  any  damages      ^1846> 
bj  reason  of  the  detention  of  the  eaid  serip  oertificates  for 
chares  in  the  introductory  part  of  the  plea  mentioned,  b^ 
cause  he  says,  that  heretofore,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  day  and  year  in  the  de* 
daration  mentioned,  the  phiintifP  delitered  to  and  deposited 
with  the  defendant  the  said  several  scrip  certificates  for 
•hares  in  the  introductory  part  of  this  plea  mentioned,  as  a 
pledge,  deposit,  and  security  for  the  repayment  of  £210, 
then  lent  and  adranced  by  the  defendant  to  the  plaintiff, 
upon  the  security  of  the  said  scrip  certificates  for  shares 
then  deposited  with  the  defendant ;  and  the  defendant  fur- 
ther saysy  that  afterwards,  and  before  the  conunencement  of 
the  suit,  to  wit,  on  13th  February,  1846,  the  plaintiff  paid 
to  the  defendant  JS210,  in  satisfaction  and  discharge  of  the 
said  sum  of  money  so  lent  and  advanced  by  the  defendant 
to  the  plaintiff  as  irfbredaid,  and  thereupon  the  defendant 
then  tendered,  and  offered  to  deliver  up  lUid  return^  to  the 
pkintiff  the  said  scrip  certificates  for  shares  in  the  intro- 
dnctoiy  part  of  this  plea  mentioned,  which  the  plaintiff 
then  refused  to  accept  and  receive  of  and  from  the  defend* 
ant.    Verification. 

Special  demurrer,  stating  for  causes,  that  the  plea  amounts 
to  and  is  an  argumentative  plea  of  non  detinet.  Also,  that 
it  is  double,  for  ailing  both  the  agreement  for  deposit  of 
the  shares,  the  payment  of  the  money,  and  the  tender. 
Also,  that  it  is  defective,  for  want  of  an  averment  that  the 
defendant  was  always  ready  and  willing  since  the  payment, 
and  that  he  is  still  ready  and  wilUng  to  deliver  up  the  said 
riufres ;  also,  that  it  is  informal,  for  being  pleaded  in  bar  of 
damages  only,  whereas  it  ought  to  have  been  pleaded  in 
bur  of  thd  whole  aotioii,  so  far  as  relates  to  the  shares  id  the 
Hud  plea  mentioned.  Also,  that  the  said  plea  is  in  other 
respects  informal,  insufficient,  &c    Joinder  in  demurrer. 

The  phdntiff's  points  for  argument  were,  first,  that  the 
plea  amounts  to  non  detinet ;  secondly,  that  it  is  double,  for 
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1845.        the  reasons  assigned  in  the  demurrer  (a) ;  thirdly,  that  it 
Clvmbhts     <>usht  to  have  been  averred  tout  temps  prist;  fourthlyf 
_  V-  that  the  plea  should  have  been  pleaded  in  bar  of  the  whole 

action. 

Lush,  in  support  of  the  demurrer. — The  essence  of  the 
action  of  detinue  is  the  wrongful  withholdin^of  a  specific 
chattel  of  the  plaintiff,  without  his  consent,  at  the  time  the 
writ  issued.    That  is  accordingly  chaiged  in  this  dedaration^ 
but  is  not  answereSrby  the  plea,  which  only  admits  a  with- 
holding agmnst  the  will  of  the  plaintiff  at  some  time  or 
other.  Non  detinet  is  in  the  present  tense,  and  the  defendant 
may  shew  under  it  that  he  does  not  withhold  the  goods 
from  the  plaintiff.  [Parke,  B. — There  is  a  plea  of  tender  in 
detinue  in  Brown's  Entries,  tit  Detinue,  149,  pL  10 ;  and 
see  Brooke's  Abridgment,  tit.  Detinue  de  biens,  foL  2279 
pL  21.]     The  plea  excuses  the  not  brin^g  the  goods  into 
court  by  reason  of  their  weight,  and  of  the  court  not  being  a 
warehouse.    The  defendant  admits  a  detention  at  the  time 
the  plea  is  pleaded.    He  says,  I  did  and  do  detain,  and  do 
not  give  up  the  certificates,  because  I  once  tendered  them  to 
you,  and  as  by  your  fault  you  did  not  receive  them  then, 
I  now  keep  them.     [PoUock^  C.  B. — He  says,  you  would 
not  have  them  when  I  offered  them,  and  now  you  never  shall. 
Bolfe,  B. — Detinet  means  more  than  tenet] 

The  Court  here  called  on 

Hoggins  to  support  the  plea. — The  defendant's  duty, 
on  receiving  the  certificates,  was  to  keep  them  with  rea« 
sonable  diligence  till  the  £210  was  paid  him,  and  then 
to  offer  to  return  them  to  the  plaintiff.    Accordingly, 

(a)  Quere,  if  the   plea  was  See  Bell  v.  TuckH,  3  M.  &  Gr. 

double,  and  whether  the  aver-  785 ;  RMn$(m  v.  Raylg^,  1  Burr, 

ments  did  not  constitute  one  sin-  316. 
gle  ground  of  defence  or  tender. 
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whea  ihe  plaintiff  paid  him  the   £210,  the  defendant 
odored  to  redeliTer  them  to  him ;  but  the  plaintiff  refused 
to  leorive  Uieou    That  refusal  put  an  end  to  the  original 
baihnent^  and  a  new  one  aroeoi  binding  the  defendant  as  a 
meie  depo^tary,  yiz.  to  keep  them  in  his  possession  with 
reasonable  care,  and  on  redemand  of  them  by  the  pkuntiff, 
to  return  them  to  him :  see  Story  on  Bailments,  p.  41,8. 61, 
p»  75^  8.  96  (a) :  and  it  was  only  on  non-complianee  widi 
suck  xe-demand  that  the  defendant  would  be  guilty  of  any 
de&u]t>  or  be  liable  to  the  plaintiff  in  trover  or  detinue  (6). 
It  was  for  the  plaintiff  to  reply  to  such  redemand.    The 
plea»  after  confessing  the  plaintiffs  property  in  the  cer- 
tificates, avcnds  the  declaration,  by  shewing  that  the  de- 
fendant offered  to  return  them  on  payment  of  £210,  tiiat 
bong  the  only  duly  imposed  on  him  by  the  original  bail- 
ment.    It  ih^i  sets  up  the  new  bailment  above  stated, 
wUch  did  not  create  any  duty  in  the  defendant  to  offer  to 
redeliver  to  the  plaintiff.    Under  these  drcumstances,  it 
would  have  been  bad  to  plead  tiiat  tiie  defendant  had  been 
at  aU  times  ready  and  willing  to  deliver  them  to  the  plain- 
tiff.   In  Bacon's  Abridgment,  tit.  Tender  (H.  2)  (quoting 
fiom  Brooke's  and  Belle's  Abridgments),  it  is  said,  ^'  Wher- 
ever a  debt  or  duty  is  dischaiged  by  a  tender  and  refusal, 
it  is  not  necessary,  in  pleading  the  tender,  to  plead  uncare 
friMi;  nay,  it  would  be  strange  for  a  party  to  say  he  is  still 
ready  to  pay  a  debt,  or  to  perform  a  duty,  of  which  he  is 
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(o)  lap.  229,  sect.  339  of  that 
woarlC  it  is  said,  ^  Another  duty 
of  the  pawnee  is  to  return  the 
pledge  aad  its  ingredients,  if  any, 
after  the  debt  or  other  dnty  has 
heen  dischaiged.  Of  course  this 
duty  by  oommon  law  is  extin- 
gaished,  when  the  pledge  is  lost 
by  casualty  or  other  unavoidable 
accident,  or  perishes  through  its 
own  intrinsic  defects  without  de- 


&ult  of  the  pawnee.  And  the 
same  rule  applies  when  the  pawn 
is  lost  by  robbery  or  by  superior 
force,  or  even  by  theft,  if  the 
pawnee  has  exercised  reasonable 
dUigence."  See  per  Lord  JJoft, 
in  Cogg»  v.  BerwH^^  2  Ld.  Raym. 

917. 

(b)  See  JbfMff  V.  2>otp2f,  9  M. 
&  W.  19. 
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1846.        diaduxgoii'^  see  CoUanv.OKf^  All  liiat  is  in  iMne 

is  the  faot  of  detentioiL     {Aldersanf  B. — ^Is  not  thai  ftet 
tiie  refhsal  to  deliver  goods  on  request?   Here  yoa  say  you 
am  no  longer  bound  to  deliver  them.     Now  detention 
must  be  of  goods  which  a  defendant  is  bound  to  deliver  on 
request,    Boljkf  B. — Does  detainer  mean  simply  keeping 
possesfflon  ? — oir  does  it  not  rather  mean  keqiing  posgeflsion 
from  ihe  pbdniiff'f  (b).    Parke,  B.— Non  detinet  does  not 
put  in  issue  the  wrcmgfulnesa  of  the  detainer^  but  merely  the 
fact  of  keeinng  by  the  defendant  (e).    Atdenanf  B« — ^A 
pledge  to  the  defendant  could  not  be  proved  on  non  detinety 
because  it  would  set  up  a  right  to  the  goods.    PoUoek,  0.  B. 
—Though  the  defendant  might  justify  having  the  goods  in 
poaBession,  since  the  tender  to  the  plaintiff  and  reftiaal  by 
him^  there  is  no  plea  that,  as  to  the  period  betweeii  that 
event  and  the  time  of  suing  out  the  writ,  the  defendant  doth 
not  detain.    Had  they  been  burnt  within  that  period^  might 
you  not  plead  that  you  were  ready  and  wiUiug  to  deliver 
them  till  prevented  from  doing  so  by  their  destnietion? 
Parke,  B.— rYou  say  the  defepdant  was  bound,  not  to  deli- 
yer  the  certificates,  but  to  let  then^  remain  in  his  possession, 
and  let  the  pbuntiff  take  them  ftom  it    The  plea  seem0  an 
aigumentative  denial  of  the  bailment  laid  in  the  deckHfation, 
and  sets  up  a  different  duty  in  the  defendant]    The  time 
during  wl|ieh  the  defendant  detained  the  goods,  eon8}st9  of 
twoperiods;  the  declaration  covers  the  whole  time ;  the  de- 
fendant excuses  the  detention  down  to  a  certain  time  only ; 
but  that  cannot  amount  to  non  detinet    Even  were  the  bail- 
ment  more  than  mere  colour  or  inducement  and  therefore 
material  and  traversable,  which  Whitehead  v,  Harrison  (d) 
shews  it  is  npt^  the  plea  cppld  only  be  bad  ig|  m  aigum^n- 

(d)  Ore.  £1. 755.  12  M.  &  W.  683,  and  BieUfA 

(h)  See  per  Lord  Ahinger,  in  r.  Frainhm^  6  M.  ft  W.  420. 

Moitm  y.  FameU,  12  M.  &  W.  (e)  See  Biekardir.  lYanhm, 

679,  ace.;    also    Tjrwhitt  on  6 M. ft  W. 420,  and  Co.  Lit a88» 

Modem  Pleading,  432 ;  but  see  (d)  6  Q.  B.  488. 
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Wiw  tntvene  of  tbe  bailment  in  tho  declaration }  bat  no  1846. 
aiioii  qanse  pf  special  d^iurrer  is  asogned.  [JParke^  B. —  Clbmsvts 
Yo«  muat  take  ihe  eontraet  of  bailment  to  be  as  Btate4  in  fm^bt. 
the  i^ea.  Then  tl^e  question  is,  whether  the  plea  e4:pi|ses 
tbe  detenticHi  sinee  the  t<^4^«  by  shewing  a  right  so  to  de- 
tuOt  0^  vhetiier  i(  is  an  ^igmnentatiye  denial  of  the  deten- 
tion at  the  time  of  the  writ  sued  out«  or  an  exeiise  of  what 
happened  afterwards.]  Lord  DenmarCs  judgment  in  White- 
head ?•  Harrbon  (a)  shews  that,  notwithstanding  the  aver- 
ment of  a  bfiihnenti  the  plcuntiff  may  shew  any  ofiher  modi^  by 
whioh  thp  goods  came  to  tbfs  defendant's  hands.  Since  the 
new  rifles,  non  detinet  admit(9  eyery  thing  but  the  fact  of 
the  detainer  (^),  whereas  this  plea  has  not  admitted  the 
contract  of  pledge  lai^  in  the  dechmMion.  \Alderwai  B. — 
The  plea  may  be  true  if  you  bi^ye  refused,  pr  only  onutted 
to  deliyer.  If  you  have  refused,  ^«,|  acfipefy^  to  deliver,  you 
shpnld  shew  a  r^^son  for  haying  done  so;  whereas,  if  yon 
baye  only  omitted  to  deliver,  your  not  being  under  obli- 
gation to  do  so  would  be  an  excuse,  and  yon  might  sayi  ^'  I 
do  npt  now  detain*''  Bolfei  B? — The  question  tmrns  on  the 
Tnwming  of  the  word  '^  detain  "  in  a  declaration  |n  detinue. 
Suppose  the  plfdnti^  bad  pfud  the  money^  and  said  be  would 
take  afray  the  chattels  the  next  mopung,  as  more  opnveni- 
ent»  bnt  had  brought  an  aption  of  detinue  instead,  conid  not 
the  defendant  pl^  non  detinet  ?  ]  The  defendant  says,  this 
detrition  is  the  wrong  you,  the  plaintiff,  did,  in  refusing 
to  reeeive  your  pwn  property  when  it  was  offered  yon*  A 
tendpr  and  offer  tp  p9,y  is  not  equivalent  to  payment,  This 
pleat  ^  relying  on  a  pledge,  is  special,  according  to  Ma9(fn  y. 
Farnelf{b)y  and  is  in  bar,  not  pf  the  {daintiff's  right  to  sue, 
but  of  fbe  daipages  for  th^  keeping  pr  detention  (c).  Those 
damages  in  tius  action  ar9  merely  ancillary,    IJParhe,  ^, — 

(a)  6  Q.  B.  423.  Raym.  254;  S.  C  nom.  OiUi  v. 

{b)  12  M.  &  W.  647;  and  see  Hari,  Salk.   623,  see  Bac.  Ab., 

Id.  684.  Tender  (H.),  1    Sstind.  83^, 

(e)  See  €filei  v.  ffwHff  Lord  note  (d). 
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iBiCu^  In  all  actions  of  debt,  a  plea  of  tender  means,  ''I  haye  paid 
as  far  as  I  oould,  but  you  would  not  reoeiye ;  I  could  do  no 
more.'*  The  defendant  not  being  bound  to  be  active  in  re- 
deliTering)  it  is  enough  if  he  prevented  the  plaintiff  from 
taking  possession.  The  plea  in  fact  says^  that  the  defend- 
ant has  the  certificates  in  his  possessioni  and  that  they  have 
not  been  redelivered.] 

Lush,  in  reply.— If  the  word  "  detain,''  in  the  deckration, 
only  means  that  tiie  defendant  /'  holds"  the  chattel  sued  for^ 
adversely  to  the  plaintiff,  then,  as  Mr.  Baron  Rolfe  intimates, 
a  man  nught  refuse  to  take  it  when  offered,  and  yet  bring 
detinue.  In  Fitzherbert's  Natura  Brevium,  138  A,  it  is 
laid  down,  '^  A  writ  of  detinue  lieth,  in  case  where  a  man 
delivereth  goods  or  chattels  unto  another  to  keep,  and 
afterwards  will  not  deliver  them  back  again ;  then  he  shall 
have  an  action  of  detinue  of  those  goods  and  chattek." 
This  plea  is  in  fact  an  ai^umentative  non  detinet.  But 
non  detinet  traverses  not  a  past  but  a  present  detention, 
Le,,  a  detention  at  the  time  tiie  writ  issued.  [Akkrsan,  B. 
—There  is  no  judgment  for  damages  for  past  detention.] 
Such  damages  are  the  subject  of  an  action  of  trover,  for  in 
detinue  a  defendant  must  have  possession  of  the  chattel, 
and  power  to  re-deliver  it.  In  Isaac  v.  Clark  (a),  Hauffh^ 
ton,  J.,  says, ''  As  to  the  second  point,  there  is  no  suffi- 
dent  cause  or  ground  for  an  action  of  trover  by  the  plain- 
tiff; it  is  only  found  that  he  did  request  him  to  deliver 
this  money,  and  that  he  refused  to  do  it;  and  so  much  is 
in  every  action  of  detinue,  contra  dixit  et  adhuc  contra 
dicU;  this  is  the  point  of  the  action  of  detinue,  but  this  is 
not  oonverdon."  [AJdenon,  B. — Dirki  v.  BichaTd»{b) 
occurred  before  Mason  v.  FameU,  and  if,  as  stated  in  the 
Nin  Frius  report,  I  left  it  to  the  juiy  whether  there  was 


(a)  2  Babt.  306.  -^  cited.    See  ^.  C.  4  M.  &  Gr.  674; 

lb)  I  Carr.  &  Manh.  62^  wis     6  Scott,  N.  R.,  69i. 
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any  illegal  detention  of  the  picture  by  the  defendant,  I  was        184(J. 
wnmgy  and  should  have  put  it  to  them  whether  there  was      Clkmk^nts 
any  ocffbe  detention.     Happily,  the  result  was  not  affected       flight. 
by  the  error.     The  defendant  should  have  pleaded  the  re- 
fitsal  in  the  terms  in  which  it  was  made.]     The  main  objec- 
tion to  the  plea  is,  that  it  amounts  to  a  denial  that  the 
defendant  does  withhold  the  certificates  from  the  plaintiff. 
A  plea  of  tout  temps  prist  to  deliver  has  never  been  held 
good  on  demurrer,  and  formerly  argumentativeness  in  a 
plea  was  not  often  objected  to. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  {Pollock^  C.  B.,  Parke,  B., 
AUerion,  B.,  and  Rolfe,  B.)  was  now  delivered  by 

Pollock,  C.  B. — After  stating  the  pleadings,  hb  lord- 
ship continued : — The  principal  point  argued  in  this  case 
was,  whether  the  plea  amounted  to  and  was  an  argumenta- 
tive plea  of  non  detinet;  that  being  the  first  cause  of  special 
demurrer  assigned.  The  Court  intimated  its  opinion  that 
this  question  turned  on  the  meaning  of  the  word  *^  detain  '* 
in  tiie  declaration  in  detinue.  If  its  meaning  be,  that  the 
defendant  has  the  goods  in  his  possession,  the  plea  admits 
the  detention.  If  it  mean  that  the  defendant  has  omitted 
to  deliver,  in  the  sense  of  taking  the  goods  to  the  plaintiff 
and  giving  them  up  to  him,  the  plea  admits  the  detention, 
and  excuses  it.  If  it  mean  that  the  defendant  withholds 
the  goods,  and  prevents  the  plaintiff  from  having  the  pos- 
session of  tiiem,  the  plea  denies  the  detention  argumenta- 
tively,  and  is  bad.  We  are  satisfied  that  the  last  is  the 
true  meaning  of  the  word  '^detain."  If  it  meant  the  mere 
keeping  a  possession,  not  adverse,  how  could  such  a  posses- 
sion form  the  ground  of  an  action  ?  If  it  meant  that  the 
defendant  had  omitted,  and  still  omitted,  to  be  active  in 
bringing  the  goods  to  the  plaintiff,  the  action  could  not  be 
maintained,  without  shewing  an  obligation  by  contract  to  do 

VOL.  XVL  E  M.  w. 
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IMC.  BO.  We  have  no  doubt,  therefore,  that  the  detention  com- 
Clbmbhti  plftioed  of  is  an  adverie  detention.  And  this  b  the  mean- 
ing ascribed  to  the  word  in  Bulstrode,  308  (cited  by  Mr. 
Luak)  hj  HaugfOon,  J.,  who  sa^s,  that  request  and  refusal, 
"ctmtradixit  et  adhuc  amtradicit"  is  the  point  in  an  action 
of  detinue,  but  not  in  tiOTer,  in  which  conveiBion  is  the 
point,  and  request  and  refusal  evidence  only.  We  think, 
therefore,  that  the  plea  is  bad,  as  amounting  to  non  detdoet. 
A  doubt  was  nused  hy  the  precedent«  stating  a  readiness 
to  deliver;  Brown's  Entries,  149,  tit.  "Touts  temps  prist," 
p.  28:  but  we  think  the  answer  is,  that  in  an<ueDt  times 
pleas  were  not  so  often  the  subject  of  objection  for  argu- 
mentatiTeoees ;  and  there  is  no  case  dted  where  a  plea  of 
readiness  to  deliver  has  been  held  good  on  demurrer. 

In  the  course  of  the  argument,  it  was  su^ested  that  the 
plea  was  bad,  as  containing  an  ai^umentative  denial  of  the 
special  bailment  in  the  declaration.  On  reference  to  the 
late  case  of  WhUekead  t.  Harrison  (a),  and  the  authorities 
there  referred  to,  and  particularly  Giedttane  v.  Hewttt  (&), 
and  Brook's  Abr.  tit.  Detinue  de  biens,  pL  50,  it  seems  that 
not  only  the  common  bailment,  but  any  special  bailment 
laid  in  a  declaration  of  detinue,  is  merely  surplusage,  and 
not  traversable,  the  gist  of  the  action  being  the  detainer  of 
the  plaintiff's  goods,  which  the  defendant  must  answer. 
The  plea,  therefore,  was  not  open  to  this  objection ;  and 
the  omission  to  aswgn  this  cause  of  special  demurrer  was 
proper. 

Judgment  for  the  plaintiff. 

l»\  BOB  d9n  (6)  1  C.  &  J.  66B;  1  Tyr.  -t  4 
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FuGHT  V,  Maclean.  Abv.  28. 

Assumpsit.     The  first  count  of  the  declaration  stated.  Assumpsit.— 
that  the  defendant,  on  &c,  made  his  promissory  note  in  2ated"that  de- 
writing,  and  thereby  promised  to  pay  to  the  order  of  the  ^ndant  made 

*^  •'  *  ^  ''  his  promissory 

defendant,  £500,  two  months  after  date,  and  that  the  de-  note,  and  there- 
fendant  then  indorsed  the  same  to  the  plaintiff.    The  second  pay  to  his  order 
count  stated,  that  the  defendant  made  his  other  promissory  months  after 
note,  and  thereby  promised  to  pay  to  the  bearer  £500,  two  j^J^°f  ^ 
months  after  date ;  that  the  defendant  delivered  the  last-  plaintiff.    De. 
mentioned  note  to  the  plaintiff^  and  the  plaintiff  then  became  ground' that  a 
and  was,  and  stiU  is  the  lawful  bearer  thereof.  ?h^m'X"*  ^^^ 

Special  demurrer  to  the  first  count,  assigning,  inter  alia,  order  was  not  a 

i/»ii.  1*  "111       1*8*1  instru- 

the  foUowmg  causes:  that  it  was  uncertain  whether  the  ment,  and  could 
plaintiff  meant  to  charge  the  defendant  as  maker  or  as  in-  ^tedi-^Heid', 
dorser  of  the  note,  and  that  a  note  payable  to  a  man's  own  **»***»;  con^^* 

*   -^  was  bad :  for 

order  was  not  a  legal  instrument,  and  could  not  be  nego-  the  instrument 

♦;  .^  declared  on 

tiatecl.  as  indorsed  to 

Plea  to  the  second  count,  that  the  defendant  made  a  cer-  5!!1?^'1?[.^. 

^  not  a  promis* 

tain  instrument  or  supposed  promissory  note,  whereby  he  J^T  note  with- 

,  in  Stat*  o  &  4 

promised  to  pay  to  the  order  of  him,  the  defendant,  £500,  Ann.  c.  9,  s.  i. 

two  months  after  date,  in  manner  and  form  as  in  the  first  ^o^^  suted, 

count  is  alleged ;  without  this,  that  he  the  defendant  made  J^^^^i^  fu"J 

at  any  odier  time  any  other  promissory  note  in  writing,  promissory 

whereby  he  promised  to  pay  to  bearer  the  said  sum  of  thereby  pro- 

money  in  the  said  second  count  mentioned,  in  manner  and  J^e  bearer*^ 

form  as  in  the  said  second  count  is  alWed  (concludinsc  to  ^5<>o  two 

^        ^  ^     °  months  after 

the  country).     Special  demurrer  to  this  plea,  assigning,  date;  thatde- 
among  other  causes,  that  the  special  traverse  is  insufficient, '  vered  the  same 
as  it  neither  expressly  admits  nor  denies  the  making  of  the  ^as  md'stiiUs^ 
note  mentioned  in  the  second  count,  but  is  an  armimenta-  *?«  ^®'^™ 

^  thereof.     Plea, 

that  defendant  made  a  certain  instrument,  whereby  he  promised  to  pay  to  the  Order  of  him,  the 
defendant,  j^500,  as  allied  in  the  first  count,  without  this,  that  he  made  any  other  promissory 
note  whereby  he  promised  to  pay  the  bearer  the  sum  of  money  mentioned  in  the  second  count, 
as  in  that  count  alleged.  Held  bad  on  demurrer,  as  amounting  to  an  argumentative  denial  of 
defendant's  having  made  the  note. 

e2 
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1846.        tive  traverse  or  admission,  in  a  particular  which,  should  be 
'p;;;;^      direct  and  certain,  and  that  the  plea  is  an  indirect  traverse 
v-  or  denial  of  the  note  in  the  second  count  mentioned  being 

another  note,  as  therein  alleged,  than  that  which  is  stated 
in  the  first  count,  and  which  requires  the  defendant  to  plead 
thereto  as  another  note  to  that  mentioned  in  the  first  count. 
— Joinder  in  demurrer. 

Pearsan,  in  support  of  the  demurrer  to  the  first  count* — 
A  promissory  note  made  payable  to  the  order  of  the  maker 
lumself  is  not  a  promise  by  the  maker  to  pay  **  any  other 
person,  ftc,"  within  3  &  4  Anne,  c  9,  s.  1,  and  is  therefore 
wholly  inoperative.    At  common  law,  promissory  notes  were 
not  l^ally  transferable  in  England  by  indorsement;  see  per 
Lord  Tenterden,  in  De  La  Chaumette  v.  Bank  of  England  (^a). 
The  object  of  3  &  4  Anne,  c.  9,  was  to  encourage  trade  and 
commerce,  by  giving  to  the  notes  described  in  it  the  same 
eFect  as  to  inland  bills  of  exchange,  and  to  enable  them  to 
be  negotiated  in  like  manner  (i).     By  sect  1,  all ''  notes 
in  writing,"  that  shall  be  made  and  signed  by  any  person  or 
persons,  body  politic  or  corporate,  or  by  certain  specified 
servants  or  agents,  whereby  such  person  or  persons,  &c. 
*^  doth  or  shall  promise  to  pay  to  any  other  person  or  per- 
sons, or  body  politic  or  corporate,  his,  her,  or  their  order, 
or  unto  bearer,  any  sum  of  money  mentioned  in  such  note, 
shall  be  taken  and  construed  to  be  by  virtue  thereof  due 
and  pajrable  to  any  such  person  or  persons,  body  politic  or 
corporate,  to  whom  the  same  is  made  payable."    Nor  is  this 
a  contract  at  all,  for  it  does  not  shew  on  the  face  of  it  in 
whose  favour  it  is  made.  Champion  v.  Flumnier  (c),  and 
cannot  be  made  valid  by  mere  indorsement;  Cooper  v. 

{a)  9    B.  &  Cr.  206.    Also  6  T.  R.  124. 

cited.  Bay  ley  on  Bills,  p.  1,2  Bla.  {h)  See  preamble  of  3  &   4 

C.  467 ;    TVier  v.  Bridgmany  2  Ann.  c.  9. 

East,  359.    See  also  2  Ld.  Ray.  (c)  1  New  R.  252. 
1545,  cited  in  Smith  v.  Kendall^ 
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SmiA  (a).     The  cases  of  Green  y.  Dames  {b)y  Rex  v.  Rick'        1846. 
an£r(c)y  and  Rex  v.  Randall  (d),  shew  that  the  payee  ought        flight 
to  be  named  in  the  note. — He  also  cited  Blanchenhagen  v.  ^' 

BluHdeU{e);  Gibson  v.  Minet{f) ;  2  Pardessus,  Droit  Com- 
mercial, cap.2,pl.331,  cap.  3, pl.346;  MoyserY.  fFhitaker{ff); 
Hwder  v.  Jefferey  (A).  [Parke,  B. — Though  by  the  law 
merchant  the  note  cannot  be  indorsed,  could  not  the  defend- 
ant make  this  a  promissory  note  by  indorsing  it  to  another 
person?] 

Hoggins^  in  support  of  the  first  count,  argued  that  the 
demurrer  had  not  properly  raised  the  objection;  and  in  sup- 
port of  the  demurrer  to  the  second  plea,  contended  that  the 
plea  was  bad. 

The  Court  took  time  to  consider,  and  their  judgment  was 
now  delivered  by 

Aldcrson,  B. — The  defendant  must  have  judgment  on 
the  demurrer  to  the  first  count,  on  the  ground  taken  by 
him,  that  the  instrument  in  question,  made  payable  to  the 
maker's  order,  is  not  a  promissory  note  within  stat.  3  &  4 
Anne,  c.  9,  which  requires  that  a  promissory  note,  to  be  as- 
agnable,  shall  be  made  payable  by  the  party  making  it  to 
some  **  otker  person,"  or  his  order,  or  unto  bearer.  As  to 
the  demurrer  to  the  plea  to  the  second  count,  the  plaintifiT 
is  entitled  to  judgment,  for  that  plea  only  denies  argumen- 
tatively  that  the  defendant  made  such  a  note  as  is  stated  in 
that  count. 

Judgment  for  the  plaintiif  on  the  second  count, 
and  for  the  defendant  on  the  first  count. 


(a)  15  East,  108.  (e)  2  B.  &  Aid.  417. 

(b)  4  B.  &  C.  239.  (/)  1  W.  Bla.  608. 

(c)  RusB.  &  Ry.  Cr.  C.  193.  (^)  9  B.  &  C.  409. 

(d)  Id.  195.  {h)  Peake'8  Add.  Cas.  146. 
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Nov,  13.  Tucker  v.  Barneslet. 

On  a  role  for  ASSUMPSIT  on  a  promissorj  note,  by  indorsee  against 
dcmurrcr*^un-  ^^^^^^r,  the  payee  being  one  Flower.  The  venue  was  Lon- 
der  Rei?.  Gen.  don.  The  defendant,  being  under  terms  of  pleading  issu- 
r.  2.  the  Court  ably,  rejoining  gratis,  and  taking  short  notice  of  trial  for 
strack^oQt  the  ^^  ^^^  sittings  at  which  the  plaintiff  could  try,  pleaded 
nected^litM?  ^^  pl^^s,  the  sixth  being,  in  substance,  that  the  note  was 
the  defendant  made  for  the  accommodation  of  the  payee.  Flower,  without 
tirs  costs  of  value,  and  indorsed  by  him  to  the  plaintiff  in  order  that  he 
trial  and^at-*^  might  suc  on  it  in  his  own  name,  not  for  his  own  benefit, 
thcl^us^^'and  but  for  that  of  the  payee-  The  plaintiff  repUed  de  injurifi, 
of  the  appiica.  added  similiters,  made  up  his  issue,  and  delivered  it  to  the 
the  demurrer,  defendant's  attorney,  giving  notice  thereon  of  trial  for  the 
notiif'oV?!?^,  fi^s*  At^g  in  London  in  the  term.  On  that  sitting  day 
or  judgment  to  the  causc  stood  No.  2  in  the  paper,  and  the  plaintiff's  attor- 

be  for  plaintiflF  .  r  r    »  r 

on  the  whole  uey  attended  with  the  witnesses,  but  was  informed,  that, 
just  before  nine  on  the  night  before,  notice  had  been  left  at 
his  office  that  the  defendant's  attorney  accepted  the  issue 
delivered  only  as  a  replication,  had  struck  out  the  similiters 
added  by  the  plaintiffs,  and  at  the  same  time  delivered  re- 
joinders to  five  of  the  replications,  and  a  special  demurrer 
to  the  6th,  on  the  ground  that  it  relied  on  an  agreement 
between  Flower  and  the  plaintiff,  which,  as  the  plaintiff  was 
a  party  to  it,  and  as  it  lay  as  much  within  his  knowledge  as 
in  that  of  the  defendant,  ought  to  have  been  specifically  de- 
nied, and  on  the  ground  that  a  material  portion  of  the  plea 
was  in  the  negative,  and  that  this  was  improperly  put  in 
issue  by  the  replication,  which  alleged  that  defendant  of  his 
own  wrong,  and  without  the  causes  alleged,  neglected  to 
pay  the  note,  and  thereby  contained  a  negative  answer  to  a 
negative. 

The  cause  was  called  on  in  its  order;  but,  in  consequence 
of  the  defendant's  proceedings,  the  judge  did  not  think  it 


record. 
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proper  for  him  to  try  it,  and  it  was  accordingly  struck  out         1846. 
of  the  paper  (a).  Tucmr 


Ora^f  for  the  plaintiff,  then  obtained  a  rule  calling  on 
the  defendant  to  shew  cause  why  the  demurrer  should  not 
be  set  aside  for  irregularity,  as  frivolous,  pursuant  to  Beg. 
Gen.  HiL  4  WiD.  4,  r.  2,  which  is,  "  that  if  any  demurrer 
shall  be  delivered  without  such  statement,"  (e.  e.  the  mar- 
ginal Qote  of  the  matter  of  law  intended  to  be  argued,)  "  or 
with  a  frivolous  statement,  it  may  be  set  aside  as  irregular 
by  the  Court  or  a  judge,  and  leave  may  be  given  to  sign 
judgment  as  for  want  of  a  plea." 

Aspland  shewed  cause* — The  demurrer  is  for  substantial 
cause ;  for  the  matter  in  answer  to  the  plea  being  peculiarly 
within  the  plaintiff's  knowledge,  his  traverse  should  have 
been  special:  Salter  v.  PurcheU(b).  [Parkef  B. — No. 
The  role  of  pleading  there  laid  down  on  this  point  was, 
that  if  the  plea  sets  up  title  or  authority,  command  or 
license,  from  the  plidntifi^  those  being  facts  equally  in  know- 
ledge of  both  parties,  need  not  be  proved  by  the  defend- 
ant, if  not  speciaUy  traversed  by  the  replicatidki.]  Hodff" 
son  V.  JSast  India  Company  (c),  shews  the  replication  to  be 
bad  on  the  second  ground.  [Parhe^  B.,  mentioned  Herbert  v. 
Scyer  {d)J\  At  all  events,  the  plaintiff  can  only  have  judg- 
ment on  the  sixth  plea.  For  if  the  judgment  can  be  signed 
on  the  whole  record,  the  plaintiff  would  be  in  a  better  posi- 
tion upon  this  summary  application  than  if  he  had  suc- 
ceeded on  argument  on  a  joinder  in  demurrer.  The  rule  of 
Hilary  Term  refers  in  terms  to  the  case  of  a  demurrer  to 
the  declaration  only ;  so  that,  if  it  is  applied  to  a  demurrer 
to  the  replication,  it  must  be  read  with  the  necessary  limit- 
ations.    Adherence  to  the  literal  meaning  would  prevent 

(a)  See  Tidd,9thEdit.  736;9  Tyrwhitt  on  Modern  Pleading, 

M.  &  W.  636,  684  ;  7  M.  &  W.  &c.  m\ 

20.  (c)  8  T.  R.  278. 

(6)  1   Q.  B.  209,  220.     See  {d)  5  Q.  B.  965. 


V. 

Baekesist. 
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1846.        the  frivolous  demurrer  of  a  plaintiiF  from  bemg  set  aside, 
Xoc„«      as  is  constantly  done. 


V. 

Barnkslbt. 


Gray,  in  support  of  the  rule. — In  Herbert  v.  Slayer,  the 
sixth  plea  rested  the  defence  on  the  bill  being  an  acconmio- 
dation  bill,  sued  on  by  the  plaintiff  as  a  mere  trustee  for  the 
real  holder.  The  replication  was  de  injuria,  and  on  special 
demurrer  was  held  right,  the  plea  being  in  excuse,  and  not 
in  discharge.  This  demurrer,  therefore,  was  frivolous,  and 
prevented  the  plaintiff  from  proceeding  to  trial  next  day  on 
the  other  issues.  [^Parke,  B. — The  general  rule  is,  that  if 
any  demurrer  is  delivered  with  a  ^'  frivolous  statement"  (a)  in 
the  margin  of  the  matter  of  law  intended  to  be  aigued,  *^  it 
may  be  set  aside  as  irregular  by  the  Court  or  a  judge,  and 
leave  may  be  given  to  sign  judgment  as  for  want  of  a  plea." 
That  contemplates  the  case  of  a  demurrer  to  a  declaration. 
What  would  have  been  the  course  before  that  rule,  if  one 
of  two  pleas  was  replied  to,  and  the  other  not?  Could 
judgment  be  signed  by  the  plaintiff  on  the  whole  record  ? 
Must  not  the  plaintiff  have  gone  on  uniformly,  and  answered 
the  whole  plea?]  Suppose  the  defendant  had  rejoined 
to  every  replication  except  that  to  the  sixth  plea,  and  had 
left  that  unanswered  ?  [Parke,  B. — There,  by  answering 
all  but  one,  he  would  have  admitted  that  one,  which  would 
be  an  answer  to  the  action.  Aldersan,  B. — I  doubt  our 
authority  to  make  this  short  termination  of  the  question.] 
The  Court  will  give  the  same  judgment  as  if  there  had 
been  no  rejoinder  to  the  sixth  replication.  That  would 
entitle  the  plaintiff  to  judgment  on  the  whole  record  (&). 
[Parke,  B, — This  demurrer  is  clearly  frivolous;  saying 
what  is  frivolous  is  saying  nothing.  A  frivolous  demurrer 
to  a  replication  admits  its  truth,  and  places  the  defendant 


(a)  Sec  cases  collected,  Jervis's  (6)  Tidd,  9th  edit.  472,  563; 

Rules,  4th  edit.  105 ;  Tyrwhitt      Camming  v.  Sharland,  1   East, 
onModern  Pleading,  &c.  681,682.      411. 
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in  the  same  poeition  as  if  there  were  no  rejoinder  at  alL         1846. 
The  old  rule  was,  that  if  there  were  several  pleas,  each  con-       Tuckke 
taining  an  answer  to  the  action,  and  one  was  not  replied    ^j^^^^^^^y 
t(H  the  defendant  was  entitled  to  judgment  by  nil  didt 
on  the  whole  record;  and  all  the  pleas  were  taken  as 
struck  out     PoUocky  C.  B.,  mentioned  Baily  v.  Baker  (a).] 

The  Court  took  time  to  consider. 

Pollock,  C.  B.,  now  said : — We  think  we  have  power 
to  set  aside  all  the  pleadings  connected  with  the  frivolous 
demurrer,  so  that  the  rule  will  be  absolute,  and  the  plain- 
tiff may  sign  judgment  generally  as  for  want  of  a  plea, 
unless  the  defendant  consents  to  the  terms  we  shall  em- 
body in  our  rule. 

The  following  rule  was  afler wards  pronounced: — that 

the  demurrer  delivered  herein  be  set  aside  as  irregular, 

and  the  pleadings  connected  therewith  struck  out     And 

that  the  defendant  do  pay  to  the  plaintiff,  his  attorney 

or  agent,  within  four  days  afler  taxation,  all  costs  of  and 

occasioned  by  the  said  demurrer,  including  th^  costs  of 

preparing  for  the  trial  of,  and  attending  to  try,  this  cause, 

aad  of  this  application,  to  be  taxed  by  one  of  the  masters. 

And  that  the  defendant  do  take  short  notice  of  trial  for  the 

sittings   afler  term ;  and  in  default  of  payment  of  such 

costs  within  four  days  afler  taxation  as  aforesaid,  it  is 

ordered  that  the  plaintiff  be  at  liberty  to  sign  judgment  as 

for  want  of  a  plea. 

Bule  accordingly  (b). 

(a)  9  M.  &  W.  7G9.  Hubbersly,    and     UnderMU    v. 

(6)  See  Hutton  v.  Turk,  13  M.      FullcTy  5  Tyr.  391,  392. 
&  W.  734,  note:   Uowarth  v. 


{ 
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1846. 

Xav,2.  Beazley  v.  Bailet. 

An  order  "  pc-  IN  this  casc  the  defendant,  on  Tuesday,  the  28tJi  of  July, 

SIT/to  pi^°'  obtained,  by  consent,  a  judge's  order  for  four  days'  time  to 

tv^^^^d^  plead,  marked  '*  peremptory,"  on  the  terms  of  pleading  iasu- 

fendant  from  ably,  rejoining  gratis,  and  taking  short  notice  of  triaL     On 

l5^m^^  Saturday,  the  1st  of  August,  he  took  out  a  summons  for 

^Zi^f^ith^  further  time  to  plead,  returnable  at  11  o'clock  on  Monday, 

take  out  such  -the  3j^,     Shortly  after  that  hour,  the  plwntiff  signed  judg- 

further  lum-  "  ^      * 

monsoud^ent  ment  for  want  of  a  plea,  disregarding  the  summons.  Un 
of  a  plea  after  application  to  the  Lord  Chief  Baron  at  chambers,  his 
^™bte!"  "  Lordship  ordered  the  judgment  to  be  set  aside,  as  irregular, 
*"*8^*^*  with  costs. 

Zush  now  moved  for  a  rule  nisi 'to  rescind  this  order.— 
The  meaning  of  the  '*  peremptory  "  order  for  time  to  plead 
is,  that  the  party  will  not  apply  again  for  further  time.    It 
amounts  to  an  engagement  with  the  plaintiff  that  he  will 
no  longer  delay  to  deUver  his  pleas.  [^Parke,  B. — It  is  not 
any  undertaking  on  the  part  of  the  defendant  at  all ;  it  is 
only  a  peremptory  order  of  the  judge,  and  is  nothing  more 
than  a  strong  intimation  on  his  part,  that,  unless  an  urgent 
case  be  made  out,  the  plaintiff  is  not  to  apply  for  further 
time.    Aldersofif  B.— It  means  only  this,  "  as  at  present  ad- 
vised, I  do  not  mean  to  grant  any  further  time."]  In  Gray 
V.  Penn€tt(a)f  Littledale,  J.,  held  that  the  introduction  of 
the  word  "  peremptory,"  in  a  rule  for  time  to  declare,  pre- 
cluded the  plaintiff  from  taking  out  more  rules  for  further 
time.     He  said  it  meant ''  that  the  party  can  take  out  no 
more  rules  for  time  to  do  the  particular  act  required ;  and 
the  party  giving  the  rule  may  sign  judgment  when  the  pe- 
remptory rule  has  expired,  if  the  opposite  party  has  not 
taken  the  necessary  steps."    [Parke,  B. — That  case  does 

(a)  1  Dowl.  P.  C.  120. 
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not  apply*  The  learned  judge  does  not  say  you  might  not 
apply  to  a  judge  on  eununons  for  further  time  to  declare.] 
At  all  eventa,  the  defendant  ought  to  have  made  a  special 
api^calion  to  the  judge  for  leave  to  take  out  a  fresh  sum- 
mons. In  Petrie  v.  Cullen  {a\  the  Court  of  Common  Pleas 
bdd  that  a  peremptory  undertaking  to  go  to  trial  means 
an  undertaking  to  go  to  trial  at  all  events.  [Alderson,  B. — 
We  held  the  contrary  in  Lumtey  v.  Dubourff  (&).] 

Pakkb,  B. — The  peremptory  order  is  only  the  expres- 
Bon  of  the  then  opinion  of  the  judge ;  but  it  is  not  abso- 
lutely final ;  neither  does  it  import  any  undertaking  or 
contract  on  the  part  of  the  defendant.  The  meaning  of  the 
word  is  only  that  the  judge  makes  an  absolute  order, — but, 
like  all  other  orders,  liable  to  be  varied  if  he  thinks  fit. 
The  defendant  has  then  a  right  to  apply  for  a^revision  of  the 
order  in  the  ordinary  way,  by  summons,  returnable  before 
the  time  for  signing  judgment,  which  is  a  stay  of  proceed- 
ings from  the  time  when  it  is  returnable.  Here,  therefore, 
at  1]  o'clock  on  the  Monday,  all  the  proceedings  on  the 
part  of  the  phuntiff  were  stayed;  and  if  after  that  the 
pLdntifi^  chose  to  sign  judgment,  that  was  irregular,  and  the 
Lord  Chief  Baron  was  right  in  setting  it  aside. 

Aldebson,  B.— *The  pliuntifi^'s  proper  course  was  to 
have  opposed  the  application  for  fiirther  time  to  plead;  in 
80  doing  the  peremptory  nature  of  the  former  order  would 
have  been  strong  in  his  favour.  But  if  this  argument  were 
to  prevail,  the  efiect  would  be,  that  the  granting  of  a  "  pe- 
remptory "  order  would,  in  every  case,  preclude  the  allow- 
ance of  further  time,  whereas  cases  may  be  supposed  of  the 
most  urgent  and  absolute  necessity  for  it. 

BoLFE,  B.,  concurred. 

Rule  refused. 

(a)  7  Man.  &  G.  1020.  (b)  U  M.  &  W.  295. 


1846. 
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1816. 

N(n>.  3.  Waller  v.  Joy. 

wiicre  a  party    -LiUSH  had  obtained  a  rule,  calling  upon  the  plaintiff  to 
order  for  the      shew  cause  why  the  verdict  obtained  by  him  in  this  action 

of  ufeTriro/  ^'^^"^^  ^^^  ^^  ^^  ^^^®*  ^^  w*^y  ^^  ^^^^^  ^^*  ^y  ^^ 

a  cause  on  pay-  costs  of  this  application.     It  appeared  from  the  affidavits, 

ment  of  costs  of  ..  •  *  \         y        •     •  a. 

the  day,  he  that,  the  cause  being  in  the  list  for  trial  at  the  sittings  aner 
t?M  oPtaiation  ^*'  Trinity  Term,  the  defendant  obtained  a  judge's  order  for 
othci^i^th '  postponing  the  trial,  on  payment  of  costs  of  the  day,  on  the 
other  party  may  ground  of  the  absence  of  a  material  witness.     This  order 

was  served  upon  the  plaintiff,  but  no  notice  of  taxation,  or 
appointment  to  tax  the  costs,  was  given ;  whereupon  the 
plaintiff  proceeded  to  the  trial  of  the  cause,  and,  in  the  de- 
fendant's absence,  obtained  a  verdict. 

Humfrey  now  shcwefl  cause,  and  contended  that,  under 
such  circumstances,  the  i)laintiff  was  at  liberty  to  ti'eat  the 
order  as  a  nullity,  and  proceed  to  try  the  cause. 

Lushy  contra,  referred  to  the  affidavits,  as  shewing  the  de- 
fendant's readiness  to  pay  the  costs,  and  contended,  that  he 
was  not  bound  to  give  a  notice  of  or  appointment  for  taxation 
of  them  \  he  might  not  desire  to  tax  the  costs^  but  might  be 
willing  to  pay  them,  on  application,  without  any  taxation. 

Per  CurlAlM  (a). — The  plaintiff  was  quite  regular  in  try- 
ing the  cause.  The  defendant  had  obtained  a  postponement 
of  the  trial  merely  as  a  favour,  on  payment  of  the  costs  of 
the  day.  It  was  his  business,  therefore,  to  serve  the  plain- 
tiff with  an  appointment  to  tax  those  costs.  The  rule  may 
be  made  absolute,  on  the  terms  of  the  defendant's  bringing 
into  court,  in  a  week,  the  costs  of  the  day,  and  the  costs  of 
this  application,  otherwise  it  will  be  dischaiged  with  costs. 

Rule  accordingly, 
(a)  Polloclf  C.  B.,  Parkcy  B.,  AldtrsoUf  B*,  and  Eol/e,  B. 
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184C. 
^ /— ^ 

Thmton  v.  Babrikgton.  iVo».  3. 

UEBT  for  work  and  labour.    Plea,  that,  after  the  cause  In  debt,  a  plea 

.of  payment  of  a 

of  action  had  accrued,  he,  the  defendant,  paid  to  the  plain-  sum  of  money, 
tiff,  and  the  plaintiff  accepted,  the  sum  of  £10,000,  in  full  |,f  ^i  thecauses 


and  dischar&ce  of  all  the  causes  of  action  in  thtf  of  action  in  the 

o  ./  ^  declaration 

declaration   mentioned.      The  plaintiff  thereupon  signed  mentioned,u  an 
judgment,  on  the  ground  that  the  plea  did  not  answer  the  to  the  damages 
damages.     On  summons  before  Platt^  B.,  at  chambers,  this  •■  ***  *^®  ®  '• 
judgment  was  set  aside  as  irregular. 

Hurhtone  now  moved  for  a  rule  calling  upon  the  defend- 
ant to  shew  cause  why  the  order  of  Platt^  B.,  should  not 
be  rescinded.  It  was  held  in  Lowe  v.  Steele  (a),  that  a  plea 
of  payment  into  court,  in  an  action  of  debt,  in  the  form 
given  by  the  rule  of  Trin.  T.,  1  Vict,  stating  only  that 
the  defendant  never  was  indebted  to  the  plaintiff  to  a 
greater  amount  than  the  sum  paid  into  court,  **  in  respect  of 
the  cause  of  action  in  the  declaration  mentioned,"  was  bad, 
as  not  answering  the  damage  for  the  detention  of  the  debt. 
The  damages,  in  debt,  form  no  part  of  the  causes  of  action 
mentioned  in  the  declaration ;  the  debt  alone  is  the  cause  of 
action ;  the  damages  are  collateral.  This  is  clearly  shewn 
by  the  old  form  of  writs,  in  which  it  was  necessary  to  set 
oat  the  cause  of  action.     The  writ  of  debt  runs  thus  {b)i — 

^Command  C.  D.,  late  of y  gentleman,  that  justly  and 

without  delay  he  render  to  A.  B.  the  sum  of pounds, 

of  good  and  lawful  money  of  Great  Britain,  which  he  owes 
to  and  unjustly  detains  from  him."  The  writ  of  assumpsit, 
on  the  other  hand,  expressly  refers  to  the  damages : — "  But 
the  said  C.  D.  to  pay  the  same  or  any  part  thereof  hath 

(a)  15  M.  &  W.  380.  {b)  See  Stephen  on  Pleading,  13. 
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^^'  ^      hitherto  wholly  refused,  and  still  doth  refuse,  to  the  damage 

Triston       of  the  said  A.  B,  of  —  pounds,"    If  the  damages  formed 

Barrinoton.   part  of  the  cause  of  action  in  debt,  nunquam  indebitatus 

would  be  a  bad  plea ;  it  would  be  argumentative.      [^Parie, 
B. — Not  so ;  if  the  defendant  was  not  indebted,  the  plain- 
tiff could  not  have  sustained  damages.     The  plea  answers 
that  which  is  the  foundation  of  the  damages.]     Henry  v. 
Earl  (a)  is  also  an  authority  to  shew  that  a  plea  of  payment 
in  debt,  pleaded  to  the  '^  causes  of  action  in  tiie  declaration 
mentioned,"  would  not  be  considered  as  answering   the 
damages. 

Parke,  B. — The  defendant  says,  by  this  plea,  that  he 
paid  a  sum  of  money  in  full  satisfaction  of  all  the  causes  of 
action  in  the  declaration  mentioned ;  he  does  not  say,  in  full 
satisfaction  of  the  debt  The  meaning  of  the  plea  is,  that 
he  paid  the  money  in  satisfaction  of  the  debt  and  damages 
stated  in  the  declaration;  there  was,  therefore,  nothing 
in  respect  of  which  the  plaintiff  was  entitied  to  sign 
judgment. 

Alderson,  B.,  and  Bolfe,  B.,  concurred. 

Rule  refused. 

(a)  8  M.  &  W.  228. 
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Hall  v.  Story.  Nov.Q. 

UEBT  for  goods  sold  and  deUvered,  and  on  an  account  a  letter  written 
stated.  Plea,  except  as  to  liL  68»,  nunquam  indebitatus;  TOaJ^A.,and 
as  to  that  sum,  payment  into  court.  addreaed  to 

'  *   "^  ^  and  received  by 

At  the  trial,  before  Cresswellf  J.,  at  the  last  assizes  at  the  plaintiff  in 
Durham,  it  appeared  that  the  action  was  brought  to  recover  whereby  the 
the  price  of  certain  provisions  supplied  by  the  plaintiff  to  the  ,^i^apartof 
defendant,  and  to  others  on  his  account.     The  plaintiff,  in  the  debt  claimed 

.  ,  .  .1-1  .mthe  action,  la 

oraer  to  satisfy  an  undertaking  to  give  material  evidence  m  evidence  raffi- 
the  county  of  Durham,  put  in  a  letter  written  by  the  defend-  STplainSff '■ 
ant,  posted  at  St.  Helen's  Auckland,  in  the  county  of  Dur-  "^t*^^**" 
ham,  and  received  by  the  plaintiff  at  Thirsk,  in  the  county  evidence  in 
of  York,  wherein  the  defendant  denied  his  being  indebted 
to  the  plaintiff  except  for  the  amount  of  his  own  bill,  but 
expressed  his  willingness  to  pay  that.     The  defendant's 
counsel  contended,  that  this  did  not  amount  to  material  evi- 
dence in  the  county  of  Durham.      The  learned  judge 
thought  it  did,  but  gave  the  defendant  leave  to  move  to 
enter  a  nonsuit,  if  the  Court  should  be  of  a  contrary  opinion. 
The  jury  having  found  a  verdict  for  the  plaintiff, 

Watson  now  moved,  pursuant  to  the  leave  reserved,  for  a 
role  to  shew  cause  why  a  nonsuit  should  not  be  entered* 
This  evidence  did  not  satisfy  the  undertaking  to  give  mate- 
lial  evidence  in  the  county  of  Durham.  \Parhey  B. — ^Why 
not?  The  letter  was  published  in  that  county,  and  it  cer- 
tainly was  very  material  to  the  case.]  It  was  merely 
posted  in  that  county,  but  was  received  and  read  by  the 
plaintiff  in  Yorkshire.  [Alderson,  B. — In  Rex  v.  Bur- 
ddt  (a),  it  was  held  that  the  delivery  of  a  sealed  letter,  con- 
taining a  libel,  at  a  post-office  in  Leicestershire,  was  a  pub- 
fication  of  the  libel  in  that  county.]    This  was  no  admission 

(a)  4B.&  Ald.95. 
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of  the  debt  until  it  reached  the  plaintiff's  luuids,  and 
was  read  bj  him.  If  it  had  been  the  case  of  an  invoice,  or 
other  document  directly  relating  to  the  goods,  that  might 
have  been  different  [AldersoUf  B. — Suppose  the  defend- 
ant had  stood  in  the  county  of  Durham,  and  uttered  an  ad- 
mission across  the  Tees  to  the  plaintiff  standing  in  York- 
shire, would  not  that  be  material  evidence  in  Durham?] 
It  is  apprehended  that  it  would  not. 

Parke^  B. — I  think  there  should  be  no  rule.  It  was 
held,  in  Linley  v.  Bates  {a\  that  the  posting  of  an  invoice 
in  the  particular  county  was  material  evidence  in  that 
county.  Here  the  defendant  writes  and  posts,  in  the  county 
of  Durham,  a  letter  containing  an  admission  of  the  debt. 
That  is  quite  sufficient  evidence  to  satisfy  the  plaintifTs 
undertaking. 

Alderson,  B. — This  letter,  which  was  written  and  posted 
in  the  county  of  Durham^  is  certainly  evidence  most  mate- 
rial to  the  issue,  for  it  amoimts  to  a  promise  by  the  defend- 
ant to  pay  a  part  of  the  debt  clidmed  in  the  action.  If  it 
had  related  to  the  whole  debt,  and  not  to  a  part  only,  it 
might  have  been  made  the  entire  evidence  in  the  cause. 
And  I  think  it  is  material  evidence  in  the  county  of  Dur- 
ham, where  the  promise  which  it  contains  was  made. 


BoLFE,  B.,  concurred. 


(a)  2  C.  &  J.  659. 

(b)  In  another  case,  Foxy, 
WUkinSy  (moved  Not.  ]  0),  which 

was  an  action  of  debt  to  recover 
the  price  of  bricklayer's  work 
done  by  the  plaintiff  for  the  de- 
fendant at  Bristol,  the  Court  held 
that  evidence  of  a  conversation  in 
Middlesex,  between  the  defend- 
ant and  the  plaintiff's  attorney's 


Bule  refused  (6). 

clerk,  in  which  the  defendant, 
being  shewn  the  particulars  of 
the  plaintiff's  claim,  stating  the 
measure  and  value  of  the  work» 
said  the  work  was  properly  done, 
but  disputed  the  accuracy  of  the 
measurement, — ^was  sufficient  to 
satisfy  the  plaintiff's  undertak- 
ing to  give  material  evidence  in 
Middlesex. 
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costs  in  the 
cattse. 


FOLBT  V.    BOTFIELD.  ^^       ^ 

Nov.  4. 

vJN  the  trial  of  this  cause,  before  Williams^  J.,  at  Stafford,  Where,  upon 

at  the  Summer  Assizes  for  1843,  a  verdict  was  found  for  the  rulc'for  "anew 

pbmtifr«  with  damages,  on  some  of  the  issues,  and  for  the  *"**•  ^^  P"' 

defendant  on  others.     In  the  following  Michaelmas  Term,  itate  a  special 

1  i«i  1  T/»ii        CBMC,  (nothing 

cn»8  rules  were  obtamed,  to  enter  the  verdict  for  the  de-  being  said 
fendant  and  the  plaintiff  respectively,  on  the  issues  found  ^^V^but  no 
asrainst  them.     The   Court  recommended  that  the  facts  caseianiti- 

...  mately  agreed 

should  be  stated  in  a  special  case,  which  was  agreed  to  by  upon,  the  costs 
the  counsel  on  both  sides.  The  plaintiff's  counsel  drew  the  case  are  not 
special  case,  which  was  delivered  to  the  defendant's  attorney ; 
but  nothing  further  was  done  in  the  matter  until,  after  re- 
peated applications,  and  afler  a  judge^s  order  had  been  ob- 
tained to  return  it,  the  defendant's  attorney  returned  the 
case  unaltered,  together  with  another  drafl  case  prepared  by 
himself.  Much  negotiation  followed,  but  all  attempts  to 
get  the  case  finally  settled  were  unavailing ;  and,  afler  the 
Lipse  of  two  years  and  a  half,  at  the  suggestion  of  the 
defendant's  attorney,  the  case  was  restored  to  the  new  trial 
paper,  and  was  on  the  point  of  being  argued,  when  an 
arrangement  took  place  between  the  parties;  the  plaintiff 
retaining  his  verdict  on  certain  of  the  issues,  with  reduced 
damages,  and  the  defendant  keeping  the  verdict  on  the 
issues  found  for  him.  On  the  taxation  of  the  costs,  the 
Master  refused  to  allow  the  plaintiff  any  of  the  costs  of  the 
abortive  special  case. 

Wkitmore  now  applied  for  a  rule  to  review  the  taxation 
m  this  respect,  and  suggested  that  these  were  costs  in  the 
cause,  having  been  incurred  in  an  attempt  to  dispose  of  the 
cause  in  the  manner  which  had  been  suggested  by  the 
Court,  and  agreed  to  by  the  defendant,  whose  default  alone 
had  prevented  its  being  carried  into  effect ;  and  therefore 

VOL.  xvi.  F  M.  w. 
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^^;^^      that  the  plaintifF,  having  the  general  costs  of  the  cause,  was 
entitled  to  these  costs. 

Per  Curiam. — These  are  certainly  not  costs  in  the  cau8C> 

and  as  no  provision  appears  to  have  been  made  respecting 

them,  at  the  time  when  the  special  case  was  directed,  they 

were  properly  disallowed. 

Rule  refused. 


Nov.  5.  Knight  o.  Barber. 

Scrip  in  a  ran-  ASSUMPSIT  for  not  accepting  and  paying  for  scrip  cer- 

Tof'^i^f  "  tificates  of  shares  in  the  Huddersfield,  Halifax,  and  Brad- 

wMw,  or  mcr-  f^j^  Bailway  Company.     Plea  (inter  alia),  non  assumpsit, 

within  the  At  the  trial,  before  Cresswett^  J.,  at  the  last  Liverpool 

the  Stamp  Act,  Assizcs,  a  witness  was  called  for  the  plaindff,  who  stated 

i84^Shcd.?  *^^  ^^  ^®  morning  of  the  12th  of  August,  1846,  the  de- 

pt.  3,  tit.  fendant  gave  the  plaintiff  a  verbal  order  for  fifty  shares  in 

Agreement.  o  *  ^       ^  * 

In  the  mom-  the  above  Company.  On  cross-examination,  he  stated,  that, 

t^  defendimt  OH  the  aft^moon  of  the  same  day,  the  defendant  signed  the 

tiff  a  wIm?*"'  ^<>Uo wing  memorandum,  with  a  view  to  its  being  afterwards 

order  for  fifty  shewn  to  the  plaintiff,  to  whom  it  was  handed  accordingly : 

railway  com-  — ^' Bought  of  Nathan  Knight  [the  plaintiff]  fift;y  shares 

St2«;ooi°or^ie  '^  *e  Huddersfield,  Halifiix,  and  Bradford  Railway  Com- 

•ame  day,  die  panv,  at  £10  per  share/'    This  memorandum  was  lost,  but 

defendant  '      •'    .  *^         , 

signed  a  memo-  the  witncss  stated  its  contents  from  memory,  and  said  that 
hi^  b^ht  of  ^  ^t  was  unstamped.  It  was  thereupon  objected  for  the  de- 
Uie  piuntiff       fendant,  that  its  contents  were  not  admissible  in  evidence ; 

fifty  sharei  in  '  ^  ^  ^' 

the  company,  at  for  that  the  written  paper  contained  the  only  legal  evi- 

jf  10  a  share ;.  /»i  iii/* 

which  memo-  dencc  of  the  Contract,  and  ought,  therefore,  to  have  borne 
handed  to  Uie  ^^  agreement  stamp.  The  learned  Judge  was  of  that  opin- 
P|fVi*>ff  *— .       ion,  and  directed  a  nonsuit. 

Ifeid,  that  it 
required  an 

gS^^  Baines  now  moved  for  a  new  trial,  on  the  ground  of  mis- 

direction.    First,  there  was  a  complete  contract  by  words 
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in  this  case,  consisting  of  what  passed  between  the  parties         1846. 
on  the  morning  of  the  day  in  question^  and  it  did  not  appear 
that  any  writing  was  contemplated  by  the  parties.     The 
meaHMmndxun  was  not  the  contract  which  was  to  be  bind* 
ing  on  both  parties,  but  was  a  mere  acknowledgment  by 
one  of  them  of  the  antecedent  parol  contract  which  had 
been  condnded  in  the  morning.     The  principles  applicable 
to  this  question  are  laid  down  in  Vaughton  y.  Brine  (a),  and 
Beeekmg  v.  Westi^rook  {b)y  namely,  that  only  such  agree* 
ments  need  be  stamped  as  would  be  evidence  against  both 
the  contracting  parties.    [Parke,  B. — This  paper  was  signed 
by  the  defendant  to  be  shewn  to  the  plaintiff,  and  it  was 
given  to  the  phuntiff.     It  was  therefore  the  instrument 
whereby  the  defendant  meant  to  be  bound,  and  to  which 
the  plidntiff  assented.]    But  there  was  a  complete  oral  con- 
tract independent  of  and  antecedent  to  it.     [Parke,  B. — 
That  may  be ;  but  when  they  put  it  down  in  writing,  as 
meaning  it  to  be  the  evidence  of  the  contract,  it  is  within 
the  words  of  the  Stamp  Act.     If  it  be  a  mere  proposal,  it 
is  not  within  the  statute ;  but  this  is  more ;  it  is  a  memo* 
nndum  in  which  the  defendant  has  put  down  what  he 
means  to  be  the  terms  of  the  contract,  and  which  has  been 
received  as  such  by  the  phuntiff.]     It  is  submitted  that 
nothing  is  liable  to  stamp  duty  as  an  agreement,  except 
tbat  which  both  parties  have  reduced  into  writing  as  their 
oontract.     [PoUock,  C.  B. — In   Hughes  v.  Budd  (e),  an 
agreement  signed  by  the  phuntiff  only  was  held  to  be  valid 
as  an  agreement,  and  to  require  a  stamp.] 

Secondly,  these  scrip  certificates  were  ''merchandise'' 
within  the  meaning  of  that  word  in  the  Stamp  Act,  which 
exempts  from  bdng  stamped  any  ''agreement  made  for  or 
relating  to  the  sale  of  any  goods,  wares,  or  merchandise;^ 
55  Geo.  3,  c.  184,  Sched.,  part  1,  title  Agreement     They 


(a)  1  Man.  &  G.  659  ;  1  Scott,  (6)  8  M.  &  W.  411 . 

N.  R.  268.  (c)  8  Dowl.  P.  C.  478. 

f2 
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1846^  are  things  accustomably  merchantable  in  the  market.  The 
Stamp  Act  is  to  be  construed  liberally  for  the  subject  It 
is  true  that,  in  Humhk  v.  Mitchell  (a),  shares  in  a  joint- 
stock  banking  company  were  held  not  to  be  within  the 
words  '^  goods,  wares,  and  merchandises,"  within  the  17tb 
section  of  the  Statute  of  Frauds ;  but,  on  the  other  hand,  it 
has  repeatedly  been  held  that  they  are  ^^  goods  and  chattels  *' 
within  the  meaning  of  the  72nd  section  of  the  Bankrupt  Act, 
6  Geo.  4,  c  16,  So,  in  Lawton  v.  Hickman  (£),  it  was  held 
that  the  price  of  scrip  in  a  railway  company  might  be  re- 
covered under  a  count  for  goods  and  chattels  sold  and  de- 
livered. [PoUoch,  C.  B. — **  Bona  et  cat  alia"  includes  all 
personal  things  that  belong  to  a  man.]  Scrip  differs  in  this 
respect  from  shares^  because  shares,  after  the  passing  of  the 
act  of  Parliament,  can  be  transferred  only  by  deed,  in  the 
manner  pointed  out  by  the  Lands  Clauses  Consolidation 
Act,  8  &  9  Vict  c.  18;  whereas  scrip  may  well  be  consi- 
dered merchandise,  being  commonly  bought  and  sold  in  the 
market,  and  transferred  by  delivery.  [Parhey  B. — Would 
not  a  written  contract  for  the  sale  and  delivery  of  stock 
on  a  future  day  require  a  stamp  ?]  It  is  apprehended  not 
[ParAe,  B.— Scrip  in  a  railway  company  is  a  mere  equity — 
a  mere  right  to  something  which  may  thereafler  exist  It 
is  sold,  it  is  true,  among  speculating  persons,  but  not  a^ 
an  article  of  general  commerce.  The  sale  of  it  is  merely 
an  assignment  of  a  bargain.]  It  is  commonly  merchantable 
in  the  market;  and  what  else  constitutes  merchandise? 
\Rolfey  B. — Lands  and  houses  are  commonly  sold;  can 
they  be  considered  merchandise  ?  or  can  foreign  bonds  be 
considered  merchandise  ?  Pollock,  C.  B. — Is  the  sale  of  a 
pawnbroker's  duplicate  within  the  exemption?]  It  is  to 
be  observed,  that  the  words  in  the  17  th  section  of  the  Sta- 
tute of  Frauds  are  not  precisely  the  same  as  in  the  Stamp 
Acts;  they  are  "goods,  wares,  and  merchandises;"  and  the 

(a)  11  Ad.  &E.  205.     (b)  Tiin.  V.  1846,Q.B.;4  Railw.  Cases, 336. 
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subsequent  exemption  in  the  Stamp  Act,  of  letters  contain-  1846. 

ing  any  agreement  in  respect  of  any  merchandise^  which  shall  Knioht 

pass  by  the  post,  &c.,  shews  that  there  may,  for  this  pur-  barbe*. 
pose,  be  **  merchandise"  which  is  not  "  goods  "  or  **  wares," 

Pollock,  C.  B, — I  think  there  is  no  ground  for  a  rule  in 
this  case.  I  entirely  concur  in  the  ruling  of  my  brother 
CresswelL  Mr.  Baines  says,  first,  that  there  was  a  distinct 
parol  contract  on  the  morning  of  the  day  in  question,  and 
that  the  paper  signed  by  the  defendant  in  the  aflemoon  is 
not  to  be  resorted  to.  It  appears  that,  at  the  trial,  the  wit- 
ne»  was  asked  whether  the  agreement  in  the  morning  was 
not  subsequently  reduced  into  writing,  and  he  stated  that 
it  was;  and  thereupon  the  writing  was  required  to  be  pro- 
duced. That  was  almost  in  terms  an  admission  of  its  being 
the  contract.  But  I  think  it  is  a  conclusion  of  law,  that 
where  parties  are  making  an  agreement  by  parol,  and  sub- 
sequently reduce  it  into  writing,  the  writing  constitutes  the 
contract.  Where  they  discuss  a  question  in  the  morning, 
and  in  the  aflemoon  put  down  the  result  in  writing,  the  in- 
ference is,  that  they  mean  to  abide  by  what  they  have 
written.  If  there  be  a  discrepancy  between  the  words  and 
the  writing,  there  cannot  be  a  doubt  that  the  writing  will, 
as  matter  of  law,  prevail  This,  therefore,  was  a  contract 
of  sale  by  the  defendant,  binding  him  as  an  agreement,  and 
whidi  required  a  stamp.  The  next  question  is,  whether 
the  sale  of  railway  scrip  is  a  sale  of  goods,  wares,  or  mer- 
chandise. I  think  it  is  not ;  the  sale  of  scrip  is  nothing 
more  than  an  agreement  for  the  transfer  of  the  interest 
which  the  party  may  thereafter  possess  in  the  capital  of  the 
company,  and  that  interest  does  not  come  within  the  de- 
scription of  goods,  or  wares,  or  merchandise. 

Parke,  B. — I  am  entirely  of  the  same  opinion.  With 
jrespect  to  the  first  point  made  by  Mr.  Batnhsy  that  there  was 
a  distinct  parol  contract  between  these  parties  before  the  me- 
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184IS.  ^      morandum  was  signed,  if  that  memorandum  was  aflerwarcb 
made  and  signed  by  the  defendant,  and  was  intended  to  con- 
tain the  terms  of  the  contract,  and  to  be  acted  upon  b  j  the 
plaintiff,  it  became,  when  it  was  so  acted  upon,  the  real  con- 
tract between  the  parties.     The  parol  agreement  goes  for 
nothing,  if  it  was  intended  that  it  should  be  reduced  into 
writmg,  and  that  is  afterwards  done.    But,  in  truth,  this  ap* 
pears  to  have  been  a  mere  preliminary  conversation  between 
the  parties.    They  would  not  transact  a  sale  of  so  many 
shares  in  a  railway  company  without  a  writing.  The  writing, 
therefore,  is  the  real  contract.    If  we  are  to  adopt  the  defi- 
nition given  by  my  brother  Erskine,  in  VaugkUm  v.  JSrine, 
that  such  agreements  only  required  to  be  stamped  ad  would 
be  evidence  against  both  the  contracting  parties,  this  memo- 
randum falls  within  that  definition;   though  I  incline  to 
think  that  the  more  correct  definition  is  that  which  is  attri* 
buted  to  me,  and  I  have  no  doubt  correctly,  in  the  case  of 
Beeching  v.  fVestbrook,  namely,  that  a  written  instrument, 
to  come  within  the  terms  of  this  clause  of  the  Stamp  Act^ 
must  have  been  made  with  the  intention  of  containing  in  it- 
self the  terms  of  an  agreement  between  the  parties.     On 
that  principle,  it  seems  to  me  that  this  memorandum,  primA 
facie,  required  a  stamp.    Then  the  next  question  is,  whether 
it  falls  within  the  exemption,  as  an  agreement  relating  to 
the  sale  of  ^' goods,  wares,  or  merchandise."    A  judicial 
construction  has  already  been  put  upon  these  contracts  in 
the  case  of  Humble  v.  Mitchell^  where  it  was  held  that  they 
were  not  within  the  17th  section  of  the  Statute  of  Frauds. 
I  think  the  same  construction  should  prevail  here.   The  ex- 
emption  was  intended  to  protect  bond  fide  mercantile  trans- 
actions of  the  sale  and  purchase  of  goods;  but  this  isamere 
agreement  between  one  speculator  and  another,  whereby 
the  party  acquires  a  right  to  the  allotment  of  certain  shares 
to  be  afterwards  issued  in  a  particular  company.     In  no 
sense  can  the  sale  of  scrip  be  said  to  be  the  sale  of  goods, 
wares,  or  merchandise.     I  think,  therefore,  that  the  ruling 
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of  my  brotlier  Cresswell  was  perfectly  right,  and  that  there        1B46. 
ought  to  be  no  rule.  kII^ 

V. 

RoLFB,  B.,  concurred. 

Rule  refuBcd. 


Sleddon  and  Another,  Assignees  of  Thomas  Slbddon,  a       j^of,,  5. 

Bankrupt,  v.  Cruirshank. 

Assumpsit  for  goods,  fixtures,  and  crops  of  fruity  bar-  A.,  the 


gamed  and  sold,  and  for  goods  sold  and  delivered.    Plea,  prem^.noder 
noa  assompeit.  t^^P^' 

At  the  trial,  before  CretaweU,  J.,  at  the  last  Liverpool  tion  thM  au 
AssizeSy  it  appeared  that  the  bankrupt,  Thomas  Sleddon,  in  made  by  hin 
the  year  1842,  became  the  lessee  of  certain  premises  in  toT^^ksior^at 
Liverpool  for  a  term  of  years,  under  a  lease  containing  a  ^^^  ®'  *?® 
stipulation  that  all  improvements  made  by  the  lessee  were  aoygreen-hoara 
to  belong  to  the  lessor  on  the  determination  of  the  lease,  ex-  bargained  with' 
oept  any  green-house  that  the  lessee  might  erect :  and  he  was  ^  SiSif'* 
not  to  assign  without  license  of  the  lessor.     The  bankrupt,  •»<!  ta  sdi  him 

°  /       a  greeii.hoiiae 

diortly  afler  the  date  of  the  lease,  erected  upon  the  premises  which  he  had 
a  green-house,  fixed  to  the  freehold.  In  1845,  he  entered  into  which  was 
a  negotiation  with  the  defendant  for  an  assignment  of  the  ^w^id'to^. 
lease  to  him,  and  agreed  to  sell  him  the  green-house,  toge-  ^.^^  ^® 
ther  with  the  furniture,  crops  of  fruit,  and  plants  therein,  of  fruit,  and 
for  the  sum  of  £49.    The  defendant  was  let  into  possession  f^^  ascertain  °' 
of  the  premises,  and  of  the  green-house  and  its  contents ;  ^^^^'  ^^ 
but  no  assignment  of  the  lease  was  made  to  him,  owing  to  ^^on  of  the 
some  difficulty  in  obtaining  the  lessor's  consent;  and,  on  iti contents, 
tfab  ground  he  refused  payment  of  the  £49,  to  recover  dlfficui^fai'** * 
which  this  action  was  brought.     It  was  contended  for  the  f ^'■^Mn*  ^^ 

°  lessors  con- 

defendant,  that  the  agreement  for  the  assignment  of  the  sent,  no  assign- 

ment  of  the 
lease  was  made 
to  him : — Held,  that  the  contract  was  an  entire  one  for  the  assignment  of  the  lease  and  the 
sale  of  the  green^house,  and  that  until  the  leafe  was  assigned  B.  could  not  be  sued  by  A.  for  the 
price  of  the  green -house. 
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1846.         lease,  and  for  the  sale  of  the  green-house,  croj)i<,  &c.j  was 
^^^^^^      all  one  entire  contract ;  and  that,  as  the  defendant  had  not 
^*  obtained  a  valid  assignment  of  the  lease,  he  had  not  got 

what  he  bargained  for,  and  could  not  ^  made  chargeable 
with  the  price  of  the  green-house,  which  was  a  part  of  the 
freehold,  though  the  plsdntifTs  might  perhaps  be  entitled  to 
recover  the  value  of  the  furniture,  crops,  and  plants,  which 
the  defendant  had  taken  and  used.  The  learned  Judge 
was  of  this  opinion ;  and,  under  his  direction,  the  plaintiffs 
had  a  vei*dict  for  £19,  the  value  of  the  furniture,  &c. ; 
leave  being  reserved  to  them  to  move  to  increase  the  da- 
mages to  £49,  if  the  Court  should  think  them  entitled  to 
the  value  of  the  green-house  also. 

Knmoles  now  moved  accordingly.-^— The  plaintiffs  are 
entitled  to  recover  in  respect  of  the  green-house ;  for  as,  by 
the  terms  of  the  lease,  the  bankrupt  had  a  right  to  remove 
it  during  the  term,  the  defendant  also,  who  is  his  licensee, 
may  equally  remove  it,  and  so  deprive  the  plaintiffs  of  it 
altogether.     [Rolfey  B. — How  can  it  be  the  subject  of  a 
contract  not  in  writing,  if  it  be  part  of  the  freehold? 
Parhe,  B. — It  is  not  properly  fixtures^  but  only  a  right  to 
detach  the  erection  during  the  term,  which  the  courts 
have  held  may  be  recovered  in  such  an  action  (a).     But 
here  the  defendant  contracts  to  buy  the  green-house,  if  he 
has  an  assignment  of  the  lease.     He  cannot  compel  that ; 
but  if  you  do  not  give  it  him,  he  has  not  that  which  he 
bargained  for.     It  is  an  entire  contract,  that  he  shall  have 
an  assignment  of  the  lease,  and  a  present  assignment  of  the 
green-house,  together  with  a  right  to  remove  it  in  future. 
Therefore,  unless  you  can  make  out  a  new  contract  from 
subsequent  circumstances,  you  cannot  recover  for  the  green- 
house.]    The  defendant  has  the  enjoyment  of  it,  and  may* 
under  this  contract,  remove  it  dtuing  the  term. 

(it)  Hallen  y.Bundtr,  I  C,  M.  &  R.  266. 
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Pollock,  C.  B. — I  think  there  should  be  no  rule.     The         1846. 
green-bouse  is  at  present  affixed  to  and  forms  part  of  the       sIbddon 
frediold,  the  bankrupt  havinfi^  a  right  to  remove  it  at  the   ^      ^' 

■1^».  -  ,-  .111         11        1       CaUIKSHANK. 

end  of  his  term,  by  special  contract  with  the  landlora. 
But  for  that  stipulation  in  the  lease,  it  would  belong  after 
the  determination  of  the  term  to  the  landlord.  At  pre- 
senty  all  that  the  plaintiffs  can  recover  is  for  the  moveable 
chattels  ^hich  the  defendant  has  taken  and  used.  With 
respect  to  the  green-house,  until  something  further  is  done, 
their  only  course  is  to  bring  ejectment,  unless  the  defend- 
ant will  do  what  he  ought  to  do,  namely,  procure  an  assign- 
ment of  the  lease. 

Parke,  B. — I  quite  agree,  and  think  this  is  a  very  clear 
case.  The  defendant  bought  the  green-house  as  part  of 
the  same  baigam  together  with  an  assignment  of  the 
lease.  The  lease  has  not  yet  been  assigned ;  and  the  de- 
fendant, therefore,  is  not  yet  bound  to  pay  for  the  green- 
house ;  he  has  not  yet  his  quid  pro  quo.  With  respect  to 
the  moveable  chattels,  I  suppose  they  have  been  removed 
by  the  defendant^  because  for  them  the  plaintiffs  have  re- 
covered £19;  but  the  green-house  remains  in  statu  quo. 
If  the  defendant  remove  it,  the  case  may  be  different; 
but  at  present  the  only  course  is  to  turn  him  out  by  eject- 
ment, unless  he  will  come  to  some  fresh  agreement. 

Aloerson^  B.,  and  Bolfe,  B.^  concurred. 

Bule  refused. 
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1846. 


Nw.  10.  The  ArroRNET-GENEBiiL  v.  Bailet. 

A  perwn  who  1  HIS  was  an  information  for  penalties  under  the  Excise 
Se^uSi^c  o7  Acts.  The  first  count  was  framed  upon  the  stat.  6  Geo.  4, 
"A^If *'  ^J  *^*  c  80,  s.  39  (o),  and  stated,  in  substance,  that  certain  officers 

addition  of  '  ^    ^  ./.ijj2«j 

nitric  add,  of  cxcisc  had  discovered  upon  the  premises  of  the  defend- 
iit/re  for  sale,  ant  certun  private  and  concealed  stills  and  vessels  for 
lpWti*SttILr^   making  and  distilling  privately  made  spirits  and  low  wines. 

the  meaning  of  The  fourth  count  was  framed  upon  the  6th  and  7  th  see- 
the 6  Goo.  4,  *  - 

tions  (a)  of  the  same  statute,  and  charged  that  the  defendant 
had  distilled  and  manufactured  spirits  in  England,  for  the 

uSSTto  ftJ       distilling  whereof  a  license  was  required,  without  having 

P«^*^  *"-     token  out  such  license.    Plea,  not  guilty. 

Sf^t  Lt'on         At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in 

S^hJSb^  Middlesex  after  Trinity  Term,  it  appeared  in  evidence  that 

concealed  itiil, 

&c  for  making  or  distlUing  low  wlnet  or  spirits. 


c.  80,  88.  6,  7, 
requiring 


(a)  Seet.  39  enacts,  <<that  if 
any  excise  officer  shall  know,  or 
have  cause  to  sospect,  that  any 
private  or  concealed  still,  cask,  or 
other  vessel,  for  making  or  db. 
tilling  low  wines  or  spirits,  or 
any  privately  made  spirits  or  low 
wines,  are  set  up  or  kept  in  any 
house  or  place,  upon  oath  made 
by  such  officer  it  shall  be  lawful 
for  the  Commissioners  of  Excise, 
or  a  justice  of  the  peace,  by  war- 
rant to  authorise  such  officer  to 
enter  such  house  or  place,  and 
seize  such  still,  &c. ;  and  in  case 
the  same  shall  not  be  claimed  by 
the  true  owner,  the  stills  and 
spirits  shall  be  forfeited,  and  the 
proprietor  of  such  private  or 
concealed  still  shall  forfeit,  for 
every  place  in  which  such  still 
shall  be  foimd,  and  for  every 


Buch  stUl,  the  sum  of  £200." 
Sect  6  enacta,  ^'that  from  and 
after  the  conunencement  of  this 
act,  it  shall  not  be  lawful  for  any 
person  or  persons  in  England  to 
have  or  keep  Miy  still  whatever 
for  the  pnrpoee  of  distilling  or 
rectifying  or  compounding  spi- 
rits, without  having  first  obtained 
a  licenae  for  that  purpose,  under 
the  provisions  of  this  act,  signed 
by  the  Commisnoners  of  Excise," 
&c.   And  sect.  7  requires  a  new 
license  to  be  taken  out  annually, 
and  enacts,  **  that  if  any  person 
shall  continue  to  keep  or  work, 
or  shall  use  any  still,  or  shall 
make  or  brew  any  wort  or  wash, 
or  rectify  or  compound  any  spi- 
rits contrary  hereto,  every  such 
person  shall  in  every  such  case 
forfeit  the  sum  of  ^500." 
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the  defendant  had  upon  his  premises  several  private  and        1846. 

concealed  stills,  by  means  whereof  he  had  made  large     Arr.-GMif. 

quantities  of  noeet  spirits  of  nitre  for  sale.     The  defendant's      baiIvy. 

mode  of  manufacturing  this  compound  was  bj  first  dis* 

tining  pure  spirit,  or  alcohol,  and  then  adding  to  it  a  cer* 

tarn  proportion  of  nitric  acid.     He  had  no  exdse  license* 

The  counsel  for  the  defendant  contended,  that  the  distilling 

of  alcohol,  as  an  ingredient  for  and  with  the  ulterior  pur* 

pose  of  thereby  compounding  sweet  spirits  of  nitre,  did  not 

lender  the  defendant  liable  on  this  information,  and  did  not 

itqoiie  a  license.    The  Lord  Chief  Baron,  however,  thought 

that  the  defendant  was  to  be  deemed  a  distiller  of  spirits, 

within  the  meaning  of  the  act  of  Parliament,  but  gave  the 

defendant  leave  to  move  to  enter  a  verdict  for  him,  if  the 

Court  should  be  of  a  different  opinion.     The  jury  having 

found  a  verdict  for  the  Crown  on  the  first  and  fourth 

counts  of  the  information, 

Martin  now  moved  pursuant  to  the  leave  reserved  at  the 
tnaL — ^The  question  in  this  case  depends  on  the  meaning  of 
the  word  ^^  spirits,"  in  the  39th  section  of  the  6  Geo.  4, 
c. 80;  whether  it  can  be  held  to  include  a  compound  of  the 
nature  of  sweet  spirits  of  nitre.  It  can  hardly  be  that  the 
mimu&cturer  of  such  an  article  is  to  be  deemed  subject  to 
the  penalties  imposed  by  this  act,  as  a  manufacturer  or  dis* 
tiller  of  spirits.  [Pollock,  C.  B.— The  case  of  The  Attorney* 
General  y.  Green  (a)  seems  to  be  a  direct  authority  against 
jou.  Vinegar  is  a  necessary  ingredient  in  the  manufacture 
of  blacking;  and  tiiere  it  was  held,  that  a  party  who  made 
Tin^ar  for  sale,  either  as  vinegar  or  as  blacking,  was  liable 
to  the  duties  of  excise  relating  to  the  makers  and  preparers 
of  vinegar  for  sale,  although  in  &ct  the  article  was  never 
sold  by  him  as  vinegar.]  The  stat.  6  &  6  Vict,  c  25,  s.  6, 
contains  a  definition  of  what  shall  be  deemed  British  com- 

(a)  4  Price,  224. 
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\Si6.        poundSy  namely,  "  all  spirits  and  all  other  liquora,  which 
Arr  -Gbk.     ®^^^  ^®  mixed   with,   or  shall  haye   had  communicated 
^'  thereto,  any  flavour  of  juniper,  mint,  peppermint,  cloves, 

aniseed,  carraway  seeds,  or  almonds,  or  any  of  the   oild 
thereof)  or  the   materials  producing  the  same,  used   by 
rectifiers  or  compounders,  or  in  the  manufacture  of  British 
compounds,  and  all  juices  of  fruit,  having  spirits  added 
thereto :  '^  and  if  a  man  keeps  a  still  merely  for  the  bona 
fide  purpose  of  manufacturing*  any  of  those  compounds,  it 
is  submitted  that  he  need  not  have  an  excise  license  as  a 
distiller  of  spirits.     If  he  sells  the  spirits  distilled  for  such 
a  purpose,  there  are  other  enactments  subjecting  him  to 
penalties.     [^Alderson^  B. — Can  your  ulterior  object  prevent 
the  necessity  of  taking  out  a  license  for  doing  that  for 
which  by  itself  you  must  have  had  a  license, — namely, 
distilling  spirits  ?    If  you  do  not  obtain  one,  the  revenue  is 
defrauded,  because  otherwise  you  would  buy  them  of  a  man 
who  had  obtidned  a  license.]    According  to  that  view^ 
every  chemist  who  distUs  spirits  for  the  bonA  fide  purpose 
of  manufacturing  compoumd  chemical  preparations  is  liable 
to  the  duty.     {Parke^  B. — Yes;  a  chemist  is  a  distiller, 
if  he  chooses  to  manufacture  his  own  spirits  of  wine, 
instead  of  buying  them.  If  a  man  keeps  a  still  for  the  pur- 
pose of  manuftcturing  spuits,  whether  he  afterwards  uses 
them  to  drink,  or  to  make  other  mixtures  or  preparations^, 
he  uses  the  still  for  making  and  distilling  spirits,  and  comes 
within  the  penalties  of  the  act.    Pollock^  C*  B. — A  man 
cannot  keep  a  still,  and  make  low  wines,  without  being  a 
distiller.] 

Per  Curiam  (a). 

Rule  refused. 

(a)  Pollocky  C.  B.J  ParkCf  B.,  Aldcrson,  B.,  and  Rol/ej  B. 
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Braham  v.  Watkin& 

TNov,  12. 
ROVER. — ^The  defendant  pleaded,  thirdly,   that  the  IntroTcr,  the 

supposed  grieyance  in  the  declaration  mentioned  was  com-  pieScd^that 
mitted  after  the  passing  of  the  stat  7  Vict  c  19,  intituled,  **»?  «>PPOicd 

,  gnerancc  was 

**An  Act  for  regulating  the  Bailiffs  of  inferior  Courts,"  and  committed  after 
within  the  jurisdiction  of  the  inferior  court  thereinafter  the  7  Vict, 
mentioned;  and  that,  before  and  at  the  time  of  &c.,  the  t'itWn*thc 
defendant  had  been  duly  appointed  to  act  as  a  bailiff  in  the  jariadiction  of 

*  *  the  inferior 

execution  of  the  process  of  the  Court  of  the  Tolzey  of  the  court  therein- 
dty  and  county  of  the  city  of  Bristol,  which  said  court  ^d ;  and  that, 
then,  and  at  the  time  of  the  passing  of  the  said  act  of  Par-  ^"'^m'^^f  U 
liament,  had,  and  still  has,  by  charter,  jurisdiction  for  the  gnerance,  the 

«j,,  ,j  ,  -,  ,,         defendant  had 

recovery  of  debts  and  damages  in  personal  actions  arismg  been  duly  ap- 
within  the  city  and  county  aforesaid;  and  the  defendant  then  J^'aSdliff  if 
became,  and  thenceforth  until  and  at  &c.  was,  a  bailiff  of  t^  execution 

,        of  the  process 

the  ssud  court ;  and  that  the  supposed  grieyance  was  ai  thing  of  the  Court  of 
done  by  the  defendant  in  pursuance  of  his  duty  as  such  BrisuS,  which 
bailiff;  and  that  no  notice  in  writing  of  this  action  was  ^"^me^of'the 
men  to  the  defendant  one  month  before  the  commence-  passing  of  the 

/»    ,  •  .  .  Mid  «ct  of  Par- 

ment  of  the  action,  as  required  by  the  said  statute  &c —  liament,  had, 
Verification.  SriSSSSfor 

The  fourth  plea  was  similar  to  the  third,  except  in  stating  ?tZ*^YZi°^ 
that  the  cause  of  action  did  not  accrue  to  the  plaintiff  within  mages  in  per- 
three  months  next  before  the  commencement  of  the  suit. —  arising  within 
Verification.  ^^^ 

Special  demurrer  to  the  third  plea,  assigning  for  causes,   Bristol;  and 
tiiiit  it  does  not  appear  by  the  said  plea  that  the  defendant  then  became 
was  a  bailiff  appointed  by  the  judge  of  the  inferior  court,  or  thenceforth 
under  the  provisions  or  after  the  passing  of  the  7  Vict.  ^^°^J^^^^ 
c.  19;  that  the  jurisdiction  of  the  said  court  was  not  shewn,  bailiff  of  the 

said  court ;  and 
that  the  sup- 
posed  grierance  was  a  thing  done  by  him  in  pursuance  of  his  duty  as  such  bailiff ;  and  that  no 
Botice  of  action  was  gi^en  to  him  pursuant  to  the  said  act. 

Held,  on  demurrer,  first,  that  the  plea  brought  the  defendant  within  the  protection  of  the 
Dthnction  of  the  act ;  secondly,  that  the  jurisdi^on  of  the  inferior  court  was  sufficiently  shewn ; 
thirdly,  that  the  defendant's  duty  as  bailiiBr  was  sufficiently  set  forth. 

Whone  a  party  demurs  specially  to  seTcral  pleas,  &c.,  on  the  same  grounds,  the  canses  of  de- 
fflvrer  to  all  after  the  first  are  sufficiently  stated  by  saying  that  the  plea,  &c.  is  insufficient  **  for 
the  like  causes  and  grounds  of  objection  which  have  been  taken  to  the  said  — ^  plea." 

VOL.  XVI.  *  F  7  M.  W, 
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1846.  or  its  charter  described  or  set  forth;  and  that  the  circuiu- 
stances  constituting  the  alleged  duty  of  the  bailiff  were  not 
set  forth. — The  plaintiff  demurred  also  to  the  fourth  plea, 
stating,  in  the  body  of  the  demurrer  and  in  the  mai^n^ 
that  the  plea  was  insufficient,  '^for  the  like  causes  and 
grounds  of  objection  as  had  been  taken  to  the  third  plea." 
— Joinder  in  demurrer. 

The  case  was  argued  in  Trinity  Term  last  (June  1),  by 

CrawdeTf  in  support  of  the  demurrer. — The  questions  in 
this  case  arise  upon  the  Ist  section  of  the  stat.  7  Vict.  0.19^ 
which  empowers  the  judges  of  certain  inferior  courts  to 
appoint  *'a  sufficient  number  of  proper  and  responsible  per- 
sons to  act  as  bailiffs  of  the  ssdd  courts."    And  it  is  sub* 
mitted  that  these  pleas,  which  allege  merely  that  the  griev- 
ance was  committed  afler  the  passing  of  that  act,  and  that^ 
before  and  at  the  time  of  the  commission  of  the  grievance, 
the  defendant  had  been  duly  appointed  to  act  as  a  bailiff  in 
execution  of  the  process  of  the  Tolzey  Court  at  Bristol, 
are  insufficient  on  several  grounds.    The  8th  section  of  the 
act  gives  protection  against  actions,  &c.  to  the  bailiffs  of  such 
courts,  only  "for  anything  done  in  pursuance  of  their  duty 
as  such  bsuliffs ;"  i,  e.  as  the  bailiffs  appointed  by  the  judges 
of  the  court  under  sect.  1.     Now  it  is  consistent  with  these 
pleas  that  the  defendant  was  appointed  a  bsdliff  before  the 
passing  of  the  act,  and  not  by  the  judge  under  the  provisions 
of  the  act.    Nor  is  it  sufficient  to  say  that  he  was  duly  ap^ 
pointed ;  he  may  have  been  so,  and  yet  not  be  entitled  to  the 
protection  of  this  act,  as  not  having  been  appointed  under 
its  provisions.     JEverard  v.  Paterson  (a),  and  Rex  v.  Mayor, 
tfc,  of  Lyme  Regis  (i),  are  authorities  to  shew  that  the  pleas 
are  not  in  this  respect  sufficiently  certain. 

Secondly,  the  jurisdiction  of  the  inferior  court  is  not  pro- 
perly shewn.  There  is  no  statement  of  the  charter  by 
which  it  was  constituted,  and  non  constat  that  it  has  been 

(a)  2  Marsh.  .304.  (&)  Dougl.  149. 
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reoogmaed  or  confirmed  bj  any  act  of  Parliament,  in  which        1846. 
case  it  would  not  be  necessary  to  set  it  out:  Mayer  of 
EentAck  v.  ShMMnk»{cL). 

Thiidly,  the  dnty  of  the  biuliff  is  not  stated^  nor  is  it 

shewn  (as  it  onght  to  be)>  how  the  act  done  by  him  was  in 

pnrsaance  of  his  duty,  or  in  execution  of  the  process  of  the 

court  of  which  he  is  an  officer:   CcXktt  v.  Lord  Keith  (b), 

Rek  ▼.  Boyes  (c). 

WUlesy   oontriL — These  pleas  are  good  on  special  de- 

muner ;  or,  at  all  events,  the  fourth  plea  is  good  ongeneral 

demurrer ;  and  with  respect  to  that  plea,  this  must  be  con- 

adered  as  a  general  demurrer  only,  the  causes  of  demurrer 

not  being  ^*  specially  and  particularly  set  down,"  within  the 

meaning  of  the  stats.  27  Eliz.  c  5,  s.  1,  and  4  Ann.  c.  16, 

ttnd  the  rule  of  court  of  Hil.  T.,  4  Will.  4,  which  requires 

that  *'  in  the  margin  of  every  demurrer,  before  it  is  signed 

\>y  counsel,  some  matter  of  law  intended  to  be  argued  shall 

be  stated."     Here  the  causes  of  demurrer  to  the  fourth  plea 

are  indicated  only  by  reference  to  the  demurrer  to  the  third 

jdea.     Now  each  plea  is  considered,  with  the  declaration,  as 

a  separate  record  for  the  purposes  of  triaL    [Polhck^  C.  B. — 

The  reference  is  to  another  part  of  the  same  demurrer  book* 

Alderson,  B. — It  has  already  been  held  to  be  a  sufficient 

complianoe  with  the  rule  of  court,  to  state  in  the  margin  of 

a  demurrer  that  the  points  intended  to  be  argued  are  those 

spedally  assigned  in  the  body  of  the  demurrer.] 

But  these  pleas  are  good  in  form.  It  is  a  sufficient 
answer  to  the  action,  to  shew  that  the  defendant,  at  the 
time  of  the  oonmussion  of  the  act  complained  of^  was  a 
bailiff,  duly  appdnted,  of  an  inferior  court,  and  that  the  act 
was  a  thing  done  by  him  in  pursuance  of  his  duty  as  such 
haiSSL    A  party  need  not  all^e  more  than  he  would  be 


(a)  3  Bing.  459.  (c)  6  Man.  &  G.  726 ;  7  Scott, 

(6)  2  East,  2G0.  N.  R.,  438. 
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1846.         compelled  to  prove ;  and  here  it  would  be  enough  for  the 
Braham      defendant,  at  the  trial,  to  prove  that  he  was  a  bailiff  de 
V*  facto,  and  that  the  act  was  done  by  him  as  such,  after  the 

passing  of  the  statute  which  gives  liim  the  protection.  It 
is  a  mistake  to  suppose  that  the  8th  section  confines  that 
protection  to  the  bailiffs  appointed  under  the  first  section ; 
it  applies  to  all  actions,  &c.,  brought  ^^  against  any  bailiff  of 
any  such  court,  for  anything  done  in  pursuance  of  his  duty 
as  such  bailiff" — t.  e.  as  a  bailiff.  The  act  was  clearly  in- 
tended to  protect  all  officers  who  acted  in  the  supposed  ex- 
ercise of  their  duty,  whether  informally  appointed  or  not. 
Secondly,  the  defendant  was  not  bound  to  set  out  the 
charter,  in  order  to  shew  the  jurisdiction  of  the  court,  being 
merely  an  officer  of  the  courts  who,  as  such,  has  no  access  to 
the  charter :  Buckley  v.  Thomas  (a),  Rogers  v.  Brovm  (b) ; 
Stephen  on  Pleading,  397. 

Thirdly,  the  duty  of  the  defendant,  as  bailiff  of  the  court, 
is  sufficiently  stated.  The  protection  ^ven  to  him  by  this 
act  of  Parliament  does  not  amount  to  a  complete  defence, 
but  only  entitles  him  to  notice  of  action,  to  a  limitation  of 
the  action  in  point  of  time,  &c,  if  in  fact  he  have  done  the 
act  complained  of  "  in  pursuance  of  his  duty  as  such  bailiff." 
That  is  a  defence  which  may  be  made  up  of  a  great  number 
of  minute  facts,  varying  in  every  case,  and  it  would  be  im- 
possible to  anticipate  precisely  how  they  might  come  out  in 
evidence^  and  to  set  them  out  in  detail  on  the  record.  A 
party  is  never  required  to  set  forth  his  evidence.  The  na- 
ture of  the  defence  is  suffidently  stated  by  the  allegation, 
that  the  grievance  was  a  thing  done  by  the  defendant  in 
pursuance  of  his  duty  as  bailiff.  Peck  v.  Boyes  is  in  truth 
an  authority  for  the  defendant;  it  only  shews  that  such  a 
defence  must  be  specifically  pointed  to  the  act  complained 
of.  That  was  an  action  of  debt  for  money  had  and  received, 
against  the  clerk  to  the  pasture-masters  of  the  borough  of 

(a)  Plowd.  118.  (i)  Hayes's  Irish  Exch.  Rep.  487 
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Beveriey.    The  defendant  pleaded^  that  the  debt  in  the        184C. 
declaration  mentioned  "  arose  out  of  the  sale  of  a  heifer      bIT^ 
of  the  [daintiff's  by  the  pasture-masters,  and  that  the  sale     ^  ^' 
of  the  heifer  was  a  thing  done  under  a  local  act,  which  pro- 
vided that  no  action  should  be  brought  for  anything  done  in 
pursuance  of  it,  without  a  previous  notice  of  action.     That 
I^ea  was  held  bad,  but  it  was  on  the  ground  that  the  sak  of 
the  heifer  was  not  the  thing  compl^ned  of  by  the  plaintiff; 
and  Mauky  J.,  says — «  The  defendant  might  have  pleaded 
that  the  money  was  bon&  fide  received  in  pursuance  of  the 
powers  and  authorities  given  by  the  local  act"— He  cited 
also  Wimbish  v.  TailboU  (a). 

Crmoder  was  heard  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — In  this  case  the  judgment  of  the  Court 
will  be  ibr  the  defendant.  The  question  arose  on  a  plea 
of  justification  by  a  bailiff,  under  the  stat.  7  Vict.  c.  19, 
intided  *'An  Act  for  regulating  the  Bailiffs  of  inferior 
Courts;"  and  on  looking  at  the  statute,  we  think  the  de- 
fendant is  justified,  if  he  was  a  bailiff  de  facto,  and  the  act 
complained  of  was  done  by  him  in  pursuance  of  his  duty  as 
sudu  We  think  the  protection  of  the  8th  section,  which 
is  given  to  ''  any  biuliff  of  any  such  inferior  court,"  applies 
as  much  to  a  defendant  who  is  in  fact  a  bailifi^  as,  in  the 
case  of  Hughes  v.  Buckland  (&),  we  held  that  similar  words 
— <<  any  person,"  included  a  party  who  bonft  fide  and  rea- 
sonably supposed  himself  to  be  the  owner  of  a  fishery  in  a 
particular  place,  although  in  fact  he  was  not  so» 

Judgment  for  the  defendant. 

(o)  Plowd.  38.  (h)  16  M.  &  W.  346. 

VOL.  XVI.  O  M.  W. 


82  CASES  IN   THE   EXCHEQUER, 

1846. 

Nw.  12.  George  Chantler  and  Maria  his  Wife  v.  Likdset. 

To  an  action  by  C' ASE  for  defamatory  words  spoken  by  the  defendant  or 
wife  for  slander  ^^  female  plaintiff.  Plea,  that  the  plaintiff  Maria  was  not^ 
^lea*tlLat?he*     **  ^®  ^^  *^°^®  when,  &c.,  the  wife  of  the  plaintiff  George, 

female  plaintiff    modo  et  form&. 

was  not  the  « 

wife  of  the  Special  demurrer,  assigning  for  cause,  that  the  matter  in 

u  a*gw)d  ptea     ^^®  P^^  ^^  ^  tnxe,  matter  in  abatement  of  the  plaintiff's 
in  bar.  action,  and  not  in  bar  thereof.    Joinder  in  demurrer. 

In  Trinity  Term  (June  2  and  8), 

Paterson  argued  in  support  of  the  demurrer.  By  ana- 
logy to  the  decisions  of  the  courts  in  cases  of  coverture, 
this  plea  is  matter  in  abatement,  and  not  in  bar  of  the  ac- 
tion. If  the  right  of  action  would  survive  to  the  wife,  the 
plea  does  not  destroy  the  cause  of  action.  [^PoUocky  C.  B* 
— If  he  be  not  the  husband,  what  right  has  he  to  join  in 
the  action?  Aldersouy  B. — Cannot  the  defendant  deny,  by 
a  plea  in  bar,  that  the  plaintiff  is  the  husband,  which  alone 
gives  him  the  right  to  join  in  the  action?]  He  is  merely  a 
nominal  plaintiff.  In  Dickenson  v.  Davis  (a),  which  was 
an  action  of  trespass  by  husband  and  wife  for  an  assault  on 
the  wife,  the  defendant  wanted  to  prove,  under  not  guilty, 
that  the  male  plaintiff  had  a  former  wife  still  living ;  but 
Pratty  C.  J.,  said,  "  I  can  never  allow  it ;  you  might  have 
pleaded  this  in  abatement."  In  Bac.  Abr.,  Abatement,  (G), 
it  is  said — '*  If  a  suit  be  brought  by  A.  and  B.  as  baron 
and  feme,  when  they  were  not  married  until  the  suit  de- 
fended, the  defendant  may  plead  this  in  abatement.'^  And 
in  Com.  Dig.,  Abatement,  (E  6) :  "In  an  action  by  hus- 
band and  wife,  it  may  be  pleaded  that  she  was  not  covert 
at  the  day  of  the  writ  purchased ;"  *?«or  that  they  were 
never  married."  This  Court  decided,  in  Bendix  v.  Wake^ 
man  (A),  that  the  plaintiff's  coverture  cannot  be  pleaded  in 

(a)  1  Stra.  480.  {h)  12  M,  &  W.  97. 
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bar  to  an  action  of  covenant  on  a  deed  made  between  the         1846. 
defendant  and  the  plaintiff^  but  is  matter  for  a  plea  in     chantlsr 
abatement  only ;  on  the  ground  that  the  riirht  of  action  on      ,    ^^ 
the  covenant  would,  unleas  the  husband  reduced  it  into 
poflseBsion  in  his  lifetime,  survive  to  the  wife.     Here  the 
caoae  of  action  is  the  slander  of  the  female  plaintiff;  the 
hneband  is  merelj  a  nominal  party  to  the  suit ;  and  all  that 
the  defendant  says  is,  that  the  writ  is  false,  and  that  the 
phiintifls  should  have  a  better  writ  in  the  name  of  the  wife 
alone.     In  Alien  v.  Chrey  (a),  which  was  debt  by  husband 
and  wife,  a  plea  of  ^*  ne  unques  accoupld  in  loyal  matri* 
monj"  was  held  bad,  as  putting  the  trial  on  a  certificate 
from  the  ordinary,  instead  of  on  the  country,  and  as  admit- 
ting a  marriage  in  fact,  but  denying  its  legality,  whereas  a 
marriage  de  facto  was  sufficient  for  the  maintenance  of  the 
action.     Bnt  the  judgment  in  that  case  (of  respondeat 
ouster)  shews  that  the  plea  was  in  abatement,  and  not 
in  bar.     In  Miher  v.  MUnes  (6),  it  was  held  that,  in  tres- 
pass for  an  Injury  to  the  property  of  a  married  woman  dum 
sola,  the  coverture  must  be  pleaded  in  abatement,  and  not 
in  bar.     Independently  of  the  wife,  the  husband  has  in  this 
case  no  cause  of  action  at  all,  and  he  is  joined  merely  for 
conformity. 

Racoeky  contr&i — This  is  matter  for  a  plea  in  bar ;  for  if 
the  pl^ntiffs  are  not  married,  the  male  plaintiff  cannot  have 
sustained  any  damage.  The  case  of  Dickenson  v.  Davis  is 
in  truth  the  only  case  touching  the  point ;  and  all  that  the 
decision  there  amounts  to  is,  that  the  defendant  was  pre- 
cluded from  denying  the  marriage  under  not  guilty.  But 
this  plea  shews  a  sufficient  bar  to  the  two  plaintifis  recover^ 
ing  damages.  Bendix  v.  Wakeman  was  decided  on  the 
same  principle  as  Milner  v.  Milnes ;  the  defence  there  went 
to  the  personal  disability  of  the  wife.     It  was  a  cause  of 

(«)  Comb.  431  ;  1  Show.  60;  2  Salk.437.  (fi)  3  T.  R.  627. 

g2 
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action  vested  in  the  wife  before  marriage^  but  for  con- 
formity the  husband  was  joined  as  a  co-plaintiff*      The 
V-  authorities  really  amount  only  to  this,  that  under  not  guilty 

m  trespass,  this  matter  could  not  be  given  in  eviuencc. 
But  it  was  always  necessary  to  plead  such  matter  specially 
in  an  action  of  trespass.     In  this  case,  if  the  wife  died^ 
could  the  male  plaintiff*  go  on  with  the  action  ?     Clearly 
not.     It  is  a  plea  by  way  of  traverse  of  a  material  allegation 
in  the  declaration ;  it  is  like  a  traverse  of  the  title  of  plain- 
tiffs as  assignees  or  executors,  when  they  sue  in  that  char- 
acter.    The  plaintiff's  must  make  out  their  title  to  sue 
jointly ;  they  do  so,  as  being  married ;  then  the  defendant 
says  they  have  no  title  to  sue  jointly,  for  they  are  not  mar- 
ried.   The  female  plaintiff"  joins  the  alleged  husband  for 
conformity,  and  avers  the  marriage  to  shew  that  he  is 
rightly  joined  for  conformity.     That  averment  the  defend- 
ant has  a  right  to  traverse. 

Paiersafi  replied.  n        j         ta 

'^  Cur.  adv.  vuit. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  an  action  by  husband  and 
wife  for  slander  of  the  wife,  the  husband  being  joined  for 
conformity.  The  defendant  pleaded,  that  the  plaintiff 
Maria  was  not  the  wife  of  the  plaintiff  George.  To  this 
plea  there  was  a  demurrer;  and  the  question  was,  whether 
in  such  an  action  this  plea  was  a  good  plea  in  bar,  or 
whether  it  was  matter  for  a  plea  in  abatement.  We  think 
it  is  a  good  bar,  inasmuch  as  it  shews  that  the  alleged  hus- 
band, if  he  be  not  such  in  fact,  has  no  right  to  sue  at  all. 
It  is  not  a  plea  in  abatement,  giving  the  wife  a  better  writ; 
but  matter  in  bar,  shewing  that  he  who  is  in  one  sense  the 
substantial  plsuntiff,  if  he  be  not  in  fact  the  husband,  has 
no  right  to  sue  at  all.     Our  judgment  will  therefore  be  for 

the  defendant. 

Judgment  for  the  defendant. 
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The  Mayob,  Aldermen,  and  Burgesses  of  Salford  t;.      Nor.  12. 

Ackers. 

JLlEBT. — The  declaration  stated  in  substance,  that,  ailer  A  local  act,  for 
the  pasdng  of  a  certain  act  of  Parliament,  made  and  passed  proT?ng'the'°^ 
&c  [1 1  Greo.  4)  c  viu  (a)],  for  the  better  paving  and  improv-  )^^  ^  ^nted 

commiasionen 
for  patting  It  into  ezecntioo,  and  aathorized  them  to  pa^e  new  streets,  and  provided  that  the 
cxpcnaes  of  such  new  paTements  should  he  paid  and  reimbursed  to  the  commissioners  by  the 
owms  or  oecuplers  of  the  land  adjoining  the  streets,  in  manner  therein  mentioned ;  and  em- 
powered  the  oommissioners  to  recover  such  expenses  by  action  at  law.  A  subsequent  section, 
eoiiencing,  "  Ftovided  always,  and  be  it  enacted,"  directed,  that  before  the  commissioners 
should  canae  the  streets  to  be  paved  as  aforesaid,  they  should  in  the  first  place  give  notice  to 
the  owner  or  occupier  of  every  house,  land,  &e.  adjoining  the  street,  requiring  him  to  pave  the 
wtne  as  the  eommtasioners  should  direct ;  and  if  any  such  owner  or  occupier  should  for  six 
noBtha  neglect  to  pave  pursuant  to  the  notice,  then  it  should  be  lawfol  for  the  commissioners, 
and  they  were  thereby  required,  to  cause  the  same  to  be  done,  and  to  recover  the  expenses  from 
sMk  owner  or  ooenpier  as  therein  before  mentioned : — Held,  that  the  giving  of  this  notice  was 
a  eoodttioii  precedent  to  tl|e  commissioners  executing  the  pafing  themselves,  and  charging 
the  expenses  on  the  owner  or  occupier,  and  that  it  must  be  averred  in  the  declaration,  in  an 
it  under  the  act  for  the  recovery  of  such  expenses. 


(a)  The  act  appointed  certain 
oomiiufiBionerB  for  putting  it  into 
execution,  and  the  82nd  section 
enacted,  **  that  it  shall  be  lawful 
for  the  said  commissioners  to 
pave  the  streets  &c.  in  such  man- 
ner as  to  them  shall  seem  meet, 
sod  the  chaiges  and  expenses 
attending  snch  new  pavements 
shall  be  paid  and  reimbursed  to 
the  commissioners  by  the  own- 
ers or  occupiers  of  the  land  ad- 
joining the  said  streets  so  to  be 
paved,  each  sneh  owner  or  occu- 
pier paying  an  equal  share  there- 
of to  be  ascertained  as  therein 
mentioned.  The  clause  then  pro- 
vided, that  it  should  be  lawful 
for  the  commissioners  to  recover 
sach  charges  and  expenses  by 
action  at  law  in  any  of  the  supe- 
rior courts.  The  8drd  section 
was  in  suhetance   as  follows: 


**  Provided  always,  and  be  it 
further  enacted,  that  before  tha 
said  commissioners  shall  cause 
such  streets  to  be  paved  as 
aforesaid,  they  shall  in  the  first 
place  give  notice  to  the  owner 
or  occupier  of  every  house,  land, 
or  hereditament,  adjoiniug  the 
street  to  be  paved,  requiring 
him  to  piive  the  same  in  such 
manner  as  the  commissioners 
shall  direct,  and  if  any  such 
owner  or  occupier  shall  for  six 
months  neglect  to  pave  pursuant 
to  the  notice,  then  and  in  such 
case  it  shall  be  lawiul  for  the 
commissioners,  and  they  are 
thereby  required  to  cause  the 
same  to  be  done,  and  to  recover 
the  costs  and  expenses  from  such 
owner  or  occupier,  in  such  man- 
ner as  therein  is  mentioned." 
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184G.        ing^  &c  the  town  of  Salford,  there  was  within  the  said 
Mayor,  &c.  of  ^^^^n  a  certain  street,  called  Peru-street ;  that  the  defend- 

Salford      ant  ^r^g  ii^Q  owner  of  certain  land  within  the  said  street ; 

AcK£K8.  that  the  commissioners  appointed  under  the  said  act  of  Par- 
liament caused  Peru-street  to  be  paved,  drained,  &c.  The 
declaration  then  averred,  that  the  defendant's  share  of  the 
expenses  of  such  paving,  &a,  amounted  to  £217,  of  which 
the  defendant  had  notice,  and  was  requested  to  pay  the 
same;  that  the  inhabitants  of  Salford  were  incorporated 
by  the  name  of  the  Mayor,  Aldermen,  and  Burgesses  of  the 
borough  of  Salford ;  and  that  a  local  act  was  passed  in  the 
seventh  year  of  her  present  majesty,  under  which  the  afore- 
said commissioners,  by  indenture,  transferred  to  the  plain- 
tiffs all  the  powers,  rights,  privileges,  debts,  fee,  exercised 
by  them  under  the  said  acts  of  Parliament,  including  the 
said  causes  of  action. — Breach,  non-payment  of  the  said  sum 
of  £217. 

To  this  declaration  the  defendant  demurred  generally ; 
the  main  ground  of  demurrer  being,  that  the  commissioners 
were  not  empowered  to  execute  the  said  works  until  notice 
to  the  owners  or  occupiers  of  the  adjoining  premises  had 
been  given,,  requiring  them  to  execute  such  works,  and 
that  they  had  neglected  or  refused  to  do  so  for  six  calendar 
months  after  such  notice;  whereas  it  did  not  appear  from 
the  declaration  that  there  was  any  such  notice,  or  neglect, 
or  refusal. — Joinder  in  demurrer. 
In  last  Trinity  Term,  (May  27), 

Crompton  argued  in  support  of  the  demurrer. — The  ques- 
tion in  this  case  is,  whether  the  plaintiffs  were  not  bound 
to  have  averred  in  their  declaration  notice  to  the  defendant, 
as  the  owner  of  the  land,  to  do  these  acts  himself.  Such 
notice  is,  under  the  83rd  section,  a  condition  precedent  to 
their  doing  them,  and  imposing  this  tax  upon  the  owner  of 
the  land,  and  it  therefore  ought  to  have  been  averred  in  the 
declaration.  It  will  be  said  on  the  other  side,  that  because 
the  83rd  section  comes  by  way  of  proviso^  the  answer  of 
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want  of  notice  ought  to  come  from  the  defendant.    That        ig^g, 
aigument  is  founded  on  a  misunderstanding:  of  the  distino-   ^.^^ — * — '  . 

r  .  ,  .  -nrt  •      1         Mayor,  &c.  of 

tion  between  provisoes  and  exceptions.     Where  particular      Salforo 
classes  or  circumstances  are  excepted  out  of  a  general  en-      ackbrs. 
actment,  the  party  who  claims  to  be  within  that  exception 
must  shew  it  in  pleading.    But  there  is  no  authority  to 
shewy  that,  merely  because  an  enactment  is  introduced  by 
the  words  **  provided  always,"  which  are  good  words  to 
create  a  condition,  it  must  not  be  shewn  in  pleading  by  the 
party  who  has  to  perform  the  condition.     Here,  if  the  two 
sections  of  this  act  of  Parliament  be  looked  at,  it  will  be 
seen  clearly,  that  the  83rd  section  is  not  an  exception^  but 
that  a  compliance  with  it  forms  part  of  the  plaintiffs'  title 
to  sue.     It  enacts  that,  ^^  before  the  commissioners  shall 
cause  the  streets  to  be  paved  as  aforesaid,"  i.  e.  as  autho- 
rized by  sect.  82,' they  shall,  ''in  the  first  place,  give  notice 
to  the  owner,  &c,  requiring  him  to  pave  the  same,"  &a, 
and  if  he  shall ''  for  six  months  neglect  to  pave,  pursuant 
to  the  notice,  then  and  in  such  case  it  shall  be  lawful  for  the 
commissioners,  and  they  are  hereby  required  to  cause  the 
same  to  be  done,  and  to  recover  the  costs  and  expenses  from 
such  owner,"  &;c     There  is  no  cause  of  action  until  all  this 
has  been  done,  and  it  is  quite  consistent  with  -this  record 
that  all  w^hich  has  been  done  here  is  wrongful.     The  words 
''provided  always,"  are  often  used  to  create  a  condition: 
Ca  Litt,  203;  Com.  Dig.,  Condition  (A.  2).    The  only 
authority  apparently  in  favour  of  the  plaintiffs  is  that  of 
Simpson  v.  Ready  (a).     That  was  an  action  of  debt  to  re- 
cover a  penalty  under  the  Municipal  Corporation  Acts,  for 
acting  as  a  councillor  for  the  borough  of  L.,  the  defendant 
being  disqualified  by  having  an  interest  in  a  contract  with 
the  council ;  and  it  was  held,  on  motion  in  arrest  of  judg- 
ment, thaty  although  the  5  &  6  WilL  4,  c.  76,  s.  53,  enacts 
that  no  such  action  shall  be  brought,  except  by  a  burgess  of 

Xa)  12  M.  &  W.  736. 
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1846.  the  borough,  it  was  not  neoeaeary  to  ayer  in  tiie  declaration 
Mayor"  &c.  of  *^**  ^^  plaintiff  was  a  burgess.  But  there  the  Court  ap- 
SALFoao  plied  the  right  rule ;  that,  although  the  53rd  section  was  in 
AcKBBs.  form  a  proyiso,  it  was  in  truth  an  exception,  not  altering 
the  character  of  the  offence,  but  only  stating  what  particu- 
lar person  was  to  take  advantage  of  it  [Aldersorif  B. — The 
principle  stated  in  that  case  appears  to  be  correct;  but  I 
begin  to  doubt  whether  we  applied  it  properly.  Pollock^ 
C.  B. — ^It  is  difficult  to  distinguish  that  case  from  the  pre- 
sent, if  it  was  correctly  decided.]  In  Com.  Dig.  Pleader, 
(C.  76),  it  is  laid  down,  that  "  the  plaintiff,  in  his  declara- 
tion, ought  to  ayer  every  fact,  without  being  informed  of 
which  the  court  cannot  judge  whether  the  pluntiff  has 
cause  of  action.''  In  Clayton  v.  Kyruuton  (a).  Lord  Holt 
thus  states  the  distinction  applicable  to  the  present  case: — 
<'  Where  the  proviso  goes  by  way  of  defeasance,  it  must 
be  pleaded  by  him  that  takes  advantage  of  it ;  but  this  is 
not  so,  but  alters  the  sense  of  the  covenant,  by  explaining 
and  tying  up  the  notice  to  a  particular  time,  which  would 
not  have  been  understood  on  the  general  covenant,  by  which 
means  it  becomes  a  part  of  the  covenant,  so  that  you  must 
plead  it  accordingly."  So  here,  the  notice  required  by  the 
83rd  section  ''exphuns  and  ties  up"  the  general  authority 
given  in  terms  by  the  82nd. — He  cited  also  Ughtre^s 
case  {b) ;  the  judgment  of  Holroydy  J.,  in  Steel  v.  Smith  (c); 
2  Hale,  P.  C.  170,  171 ;  Vavasour  v.  Ormrod(d);  Newys 
V.  Larhe  {e)\  Fubnerston  v.  Steward  (J"). 

Watson,  contra.— The  legal  distinction  is  between  an  eir- 
ception  and  a  proviso;  and  the  rule  is,  that  an  exception 
must  be  negatived  by  the  party  who  proceeds  himself  upon 
the  instrument ;  whereas  a  proviso  must  be  shewn  by  the 
opposite  party.    Where  there  is  a  general  provision  or 

(a)  2  Salk.  674.  (d)  6  B.  &  C.  430. 

(b)  7  Rep.  9,  b.  (e)  Plowd.  410. 

(c)  1  B.  &  Aid.  04.  (/)  Id.  106. 
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lotliority  in  the  first  instance,  and  a  proviso  upon  it  subse-        1846. 
qnently,  that  must  be  shewn  by  the  party  who  relies  upon    Mayor,  &c.  of 
it    Here  there  is  in  the  first  instance  a  general  provision,      S^''^°»'> 
m  the  82nd  dause,  fi)r  the  general  r^uhition  of  the  streets      Ackbrs. 
under  the  authority  of  the  comnussioners.     The  dedaration 
shews  that  aU  was  done  in  compliance  with  the  provisions  of 
that  section;  primft  facie,  therefore,  their  acts  were  not 
wrongful,  until  shewn  by  the  defendant  to  be  so,  for  want 
of  the  notice  provided  for  by  s.  88.     Suppose  there  were  one 
hundred  houses  in  a  street,  and  the  owners  or  occupiers  of 
ninety-nine  of  them  were  served  with  the  requisite  notice ; 
would  the  whole  proceedings  be  invalidated?    If  the  onus 
be  on  the  plaintifis,  they  must  shew  affirmatively  that  every 
owner  or  occupier  was  served  with  notice,  and  that  all  re- 
fused*    The  rule  is  thus  hud  down  in  Sanders^s  case  (a) : — 
"  Wh^re  the  exemption  is  contained  in  a  proviso  in  a  subse- 
quent section  or  act  of  Parliament,  it  is  matter  of  defence ; 
and  therefore  it  is  not  necessary  to  state  in  the  conviction, 
tiiat  the  defendant  is  not  within  the  proviso."    So,  in  Janes 
V.  Ajcen  (b),  Treby,  C.  J.,  says,  that  ''the  difference  is,  that 
where  an  exception  is  incorporated  in  the  body  of  the 
dause,  he  who  pleads  the  ckuse  ought  also  to  plead  the  ex- 
ception ;  but  when  there  is  a  dause  for  the  benefit  of  the 
pleader,  and  afterwards  follows  a  proviso  which  is  against 
him,  he  shall  plead  the  clause,  and  leave  it  to  the  adversary 
to  shew  the  proviso."     This  is  in  truth  merely  a  personal 
exemption  of  the  parties  who  have  not  recdved  the  reqmred 
notice. 

Crompton,  in  reply  (June  I). — The  f^ving  of  this  notice  is 
part  of  the  title  of  the  plaintiffi,  preceding  a  right  to  do 
anything,  and  therefore  preceding  a  right  of  action.  It  is 
not  in  any  sense  an  exception.  Each  owner  <Mr  occupier  is 
eutitied  to  notice,  before  his  property  can  be  interfered  with, 

(a)  1  Saund.  262  b,  n.  (1).  (6)  1  Ld.  Raym.  119. 
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1846.        or  he  can  be  taxed.     Ajter  the  notice  given,  but  not  until 
Mayor,  &c.  of   then,  the  paving,  &c.  is  to  be  done  by  the  commissioners,  in 
Saliord       ^^  manner  before  mentioned  in  s.  82.     It  is  a  conditian 
AcKBRs.      upon  the  right  of  action,  and  no  question  as  between  a  pro- 
viso and  exception  properly  arises  in  the  case.     There  is  no 
possible  case  in  which  the  commissioners  could  act  without 
having  previously  given  the  notice  under  s.  83. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  pronounced  by 

RoLFE,  B. — This  was  an  action  brought  by  the  new  cor- 
poration of  Salford,  as  having  succeeded  to  all  the  rights 
and  privileges  of  the  commissioners  for  the  paving  of  that 
borough,  who  were  incorporated  by  a  local  act,  1 1  Geo.  4, 
c  viii. 

The  action  was  brought  against  the  defendant  as  owner 
of  certain  land  in  Peru-street,  which  had  been  paved  by 
order  of  the  commissioners,  to  recover  from  him  his  quota 
of  the  expense  of  paving  that  street.     The  declaration,  after 
reciting  that  Peru-street  was  one  of  the  streets  in  the  bo- 
rough liable  to  the  jurisdiction  of  the  commissioners,  and 
that  the  defendant  was  owner  of  lands  in  that  street,  and 
also  reciting  that  the  commissioners  had,  in  exercise  of  their 
powers,  caused  that  street  to  be  paved,  goes  on  to  aver  that 
the  proportion  of  the  expenses  to  be  paid  by  the  defendant 
in  respect  of  his  lands  was  a  sum  of  £217.     The  declaration 
then  states  the  charter  incorporating  the  borough,  and  a 
subsequent  local  act,  under  the  provisions  of  which  all  the 
.    rights  of  the  commissioners  were  transferred  to  the  plaint  ifis, 
including  the  right  to  recover  the  money  due  (if  any)  fix)m 
the  defendant,  and  it  then  avers  non-payment  of  the  above- 
mentioned  sum  of  £2 1 7 . 

To  this  declaration  the  defendant  demurred  generally,  on 
the  ground  that  the  Paving  Act  did  not,  on  the  facts  stated 
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in  the  declaration^  give  any  right  of  action  to  the  commis-         18^6. 

eioners,  nor,  consequently^  to  the  plaintiffs.     The  plaintiffs    Mayor]  &c'  of 

relied  on  the  82nd  section  of  the  Paving  Act,  which  enacts,       Salford 

that  it  shall  be  lawful  for  the  Commissioners  to  pave  the       Ackers. 

new  streets  (and  this  would  certainly  include  Peru- street) 

in  such   manner  as   to  them  shall   seem  meet,   and  the 

charges  and  expenses  attending  such  new  pavements  shall 

be  paid  and  reimbursed  to  the  commissioners  by  the  owners 

or  occupiers  of  the  land  adjoining  the  said  streets  so  to  be 

paved,  ea<^  such  owner  or  occupier  paying  an  equal  share 

thereof,  to  be  ascertained  as  there  mentioned.    And  the 

dause  then  goes  on  to  provide,  that  it  shall  be  lawful  for 

the  oommissionerd  to  recover  such  charges  and  expenses  by 

action  at  law  in  any  of  the  superior  courts. 

It  was  on  this  clause  that  the  plaintiffs  relied.  The 
defendant,  not  disputing  that  if  that  clause  had  stood  alone, 
the  action  would  have  been  maintainable,  insisted  that  the 
following  clause,  s.  83,  imposed  on  the  plaintiffs  the  duty,  by 
way  of  condition  precedent,  of  first  requiring  the  owner  or 
occupiers  to  do  the  work  themselves,  and  that  it  is  only  in 
default  of  their  so  doing  that  the  right  of  the  commissioners 
to  do  the  works  and  claim  reimbursement  from  the  owners 
arises.  Section  83  begins  with  the  words,  "  Provided  al- 
ways," and  then  proceeds  to  enact,  "that before  the  commis* 
sioners  shall  cause  the  streets  to  be  paved  as  aforesaid,  they 
shall,  in  the  first  place,  give  notice  to  the  owner  or  occupier 
of  every  house,  land,  or  hereditament  adjoining  the  street  to 
be  paved,  requiring  him  to  pave  the  same  in  such  manner  as 
the  commissioners  shall  direct  And  if  any  such  owner  or 
occupier  shall,  for  six  months,  neglect  to  pave  pursuant  to 
the  notice,  then  and  in  such  case  it  shall  be  lawful  for  the 
commissioners,  and  they  are  hereby  required,  to  cause  the 
same  to  be  done,  and  to  recover  the  costs  and  expenses 
from  such  owner  or  occupier  in  such  manner  as  herein  is 
mentioned." 
On  these  two  clauses  taken  together,  the  defendant  contends 
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1846.         tliat  the  giving  of  the  notice  was  a  condition  precedent,  and 
Mayor,  &c.  of   ^^^  ^^^  declaration  is  bad  on  general  demurrer,  for  not  con- 
Salforo      taining  an  averment  that  such  notice  had  been  given ;  and 
AcKBM.       we  think  that  his  ailment  is  good,  and  must  prevaiL 

The  contention  on  the  other  side  was,  that,  inasmuch  aa 
the  obligation  to  give  the  notice  to  the  owner,  calling  on 
him  to  do  the  work  himself^  occurs  in  a  separate  and  subse- 
quent clause,  introduced  by  way  of  proviso,  therefore  that 
the  non-compliance  with  that  subsequent  enactment  was  a 
matter  to  be  set  up  by  the  defendant  by  way  of  defence,  and 
so  that  it  was  not  necessary  for  the  plaintiffs  to  advert  to  it 
in  their  declaration.  And  it  was  contended  that  the  prin- 
ciple of  those  cases  applies,  in  which  it  has  been  held  that 
an  exception  not  embodied  in  the  enacting  clause,  but  form- 
ing the  subject  of  a  distinct  proviso,  must  be  pleaded  by 
way  of  defence  by  the  party  relying  on  it,  and  need  not  be 
stated  and  negatived  by  the  plaintiffs,  whose  case  rests  on 
the  original  enactment. 

We  do  not  at  all  question  the  doctrine  of  that  class  of 
cases,  but  it  appears  to  us  wholly  inapplicable  to  this  case. 
The  question  here  is,  taking  both  clauses  tc^ther,  under 
what  circumstances  were  the  commissioners  entitled  to 
maintain  an  action  agsunst  the  owner  for  his  share  of  the 
expense  ?    And  it  appears  to  us  dear  that  they  were  em* 
powered  to  do  so  only  when  they  had  first  given  a  notice 
to  the  owner  requiring  him  to  do  the  work  himself.     The 
first  of  the  clauses  (the  82nd)  does,  it  is  true,  authorize  the 
commissioners  to  bring  the  action,  without  imposing  any 
previous  condition.    But  the  next  clause  shews  clearly  that 
an  opportunity  is  first  to  be  given  to  the  parties  to  do  the 
work  for  themselves,  and  enacts,  that  in  default  of  their 
doing  so,  then,  which  certainly  means  then  only^  it  shall  be 
lawful  for  the  conunissioners  to  recover  the  expenses  in  such 
manner  as  is  herein  (t.  e,  in  the  previous  clause)  mentioned. 

This  clearly  makes  the  giving  the  notice  a  condition  pre- 
cedent, without  a  compliance  with  which  no  right  of  ac- 
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tkm  can  arise;   a  compliaoice  with  which,  therefore,  on        1840. 
general  principles,  must  be  averred  by  the  plamtiSs.  Mayor,  &c.  of 

Mr.  Watson^  for  the  defendant,  against  this  construction,  Samtoiu) 
pointed  out  the  difficulty  there  would  be  in  knowing  to  Ackers. 
whom  the  notices  should  be  given,  and  what  each  owner  or 
occupier  should  be  called  on  to  do.  No  doubt  there  may  be 
such  difficulties;  but  they  are  difficulties  which  those  who 
obtained  the  act  have  brought  on  themselves,  and  cannot  in 
any  way  be  allowed  to  prejudice  or  affect  third  persons. 
Hey  are,  moreover,  difficulties  which  exist  in  precisely  the 
same  force  and  extent,  whatever  be  our  decision  on  this  de- 
murrer. On  the  short  ground,  that  we  think  the  having 
given  the  notices  is  a  condition  precedent  to  the  plaintiffs' 
i^t  of  action,  we  think  that  it  was  incumbent  on  t^em  to 
aver  in  the  dedaration  that  such  notices  were  given,  and 
therefore  this  demurrer  must  be  allowed,  and  there  must  be 
judgment  for  the  defendant. 

Judgment  for  the  defendant 


Balman  and  Another  v.  Sharp.  iVbv.  12. 

JjEST  moved  for  a  rule  to  shew  cause  why  the  copy  writ  The  copy  of  a 
of  summons  served  in  this  cause,  and  the  service  thereof,  ^ns,  served  on 
should  not  be  set  aside  for  irregularity,  on  the  ground  that  a^^jj^^^' 
it  did  not  state  correctly  the  place  where  the  debtor  was  *J  "  J-,  s.,  late 
''supposed  to  be,"  within  the  1st  section  of  the  Uniformity  county  of  York, 
of  Process  Act,  2  WilL  4,  c  39.    It  described  the  defend-  CMtie^^^e*'* 
ant  as  "  Joshua  Sharpe,  late  of  Bradford,  in  the  county  of  f!!^^^^^^  '" 
York,  but  now  in  the  castle  in  the  city  of  York,  merchant."  dent,  it  not 
The  defendant's  affidavit  stated,  that  " the  said  castle  of  that therewas 
York,  where  be,  this  deponent,  was  so  served  with  the  copy  ^ja^the* 

CasUe  within 
the  dtj  of  York,  though  it  was  sworn  that  York  duUe  is  in  the  county  of  York. 
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of  the  writ  of  summons^  is  not  situate  in  the  city  of  York, 
but  is  wholly  situate  in  the  county  of  York ;  and  that  the 
said  city  of  York  is  not  situate  in,  nor  does  it  form  any  part 
o^  the  said  county  of  York,  but  is  a  county  of  itself.^ 
Best  argued,  that  the  defendant  was  therefore  described  as 
being  in  a  place  which  did  not  exist,  and  cited  King  v.  Hop^ 
hin8{a)y  where  a  defendant  was  described  in  the  writ  of 
summons  as  of  **  Wilson-street,  Finsbury,  in  the  city  of 
London,"  and  the  writ  was  set  aside  on  an  affidavit  that 
Wilson-street  was  in  Middlesex,  and  not  in  the  city  of 
London. 


Per  Curiam  (£). — It  is  true  the  prison  called  York 

Castle  is  not  within  the  city  of  York ;  but  the  affidavit  does 

not  precisely  negative  the  existence  of  a  place  in  the  city 

of  York  called  the  Castle.     For  aught  that  appears,  there 

may  be  an  inn,  or  some  other  place,  bearing  that  name, 

within  the  city.    The  affidavit  has  not  hit  the  bird  in  the 

eye. 

Bule  refused. 

(a)  2  Dowl.  &  L.  637. 
{h)  Pollocky  C.  B.,  Parkcy  B.,  Alderton,  B.,  and  Rdfey  B. 


Noo.  12. 


A  defendant 
was  called,  ia 
the  writ  of  sum- 
mons, "  W.  W. 
Kilpin."     He 
entered  an  ap- 
pearance as 
"  William 


LOMAX  V.    KiLPIN. 

1  HIS  was  a  rule  for  judgment  as  in  case  of  a  nonsuit. 


BramweUy  on  shewing  cause,  objected  to  the  intitling  of 
the  defendant's  affidavit.     The  defendant  was  called  in  the 
writ  of  summons  "  W.  W.  Kilpin,"  and  he  had  entered  an 
wed'afw.'w-  appearance  as  «  William  Wells  Kilpin,  sued  as  W.  W. 

Kilpin."    in  ' 

the  title  of  an 

affidavit  in  support  of  a  role  for  judgment  as  in  case  of  a  nonsuit,  he  was  described  as  «  Wil* 

liam  Wells  Kilpin  :**—iieid,  that  the  affidavit  was  well  intitled. 
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KOittiL^     The  affidavit  was  intitled  '^Edward   Lomax,  1846. 

plaintifi^  o.  William  Wells  Kilpin,  defendant,"  not  adding  Lomaz 

**  sued  as  W,  W.  KSlpin." — He  referred  to  Sims  v,  iVo*-  kilpin. 
(a),  and  Shrimpton  v.  Carter  (b). 


Pollock,  C.  B. — The  real  name  of  the  defendant  is 
gixeh ;  why  should  there  be  added  a  statement  of  his  being 
sued  in  another  name  ?  Would  it  not  be  sufficient  on  an 
indictment  for  peijuiy  so  to  describe  him  ?  It  is  only  for 
the  purpose  of  more  perfectly  identifying  the  cause. 

Parke,  B. — We  may  take  the  defendant  at  his  word, 
that  he  is  the  real  defendant  in  the  cause. 

Per  Curiam, 

Rule  discharged  on  a  peremptory  imdertaking. 

Manisty  in  support  of  the  rule. 

(a)  15  M.  &  W.  161.  {h)  2  Dowl.  P.  C.  648. 


Moore  w.  Magan.  ,^    , , 

Nov.  14. 

X  HE  defendant  in  this  case  was  arrested  under  a  writ  of  where,  in  a 
capias,  directed  to  the  sheriffs  (instead  of  the  sheriff)  of  ]^'?^'he  w'y 
Middlesex,  a  copy  whereof  was  served  upon  him.  He  there-  thereof  Bcnred 

,       ,  .0*1  ^^  defend- 

upon  made  an  application  to  Flatty  B.,  at  chambers,  for  his  ant,  it  was  di- 
discharge,  on  the  ground  of  this  irregularity.     The  learned  Ilh^nff*  ^instead 
Baron  refused  the  application,  and  made  an  order  that  the  jij']*^'***^".^' 
plaintiff  should  be  at  liberty  to  amend  the  writ  and  copy  Held,  that  thia 
thereof*     The  writ  was  amended  accordingly.  lanty;  that  * 

though  the 
Court  or  a 
judge  might  amend  the  writ,  they  had  no  power  oyer  the  copy ;  and  that  the  defendant  was 
entitled  to  hia  discharge,  though  the  writ  was  amended,  on  the  ground  of  the  variance  from  it 
of  the  copy. 
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1846.  On  a  former  day  in  this  Tcrm>  Burme  obtained  a  rule  to 

Moore"      ®^®^  cause  why  the  order  of  Platte  B ,  should  not  be  re- 
V.  scinded»  and  the  defendant  discharged  out  of  custody. 

Godson  shewed  cause.— First,  the  insertion  of  the  word 
*'  sheriffiy"  instead  of  '*  sherifF,''  in  this  writ,  is  no  ground 
for  discharging  the  defendant  out  of  custody.  This  is  not 
like  the  case  of  a  writ  of  capias  when  it  was  the  foundation 
of  the  action ;  it  is  a  mere  collateral  proceeding.  Secondly, 
this  being  a  mere  clerical  error,  the  court,  or  a  judge;,  had 
power  to  amend  it:  Green  v.  Kettkby{a\  Ploch  v.  Pa- 
checo(b),  Bilton  v.  Clapperton{c). 

BuTTue,  contriL — Even  if  the  judge  had  power  to  amend 
.     the  writ  of  capias  itself,  he  had  no  power  to  order  the  copy 
of  the  writ  to  be  amended,  for  that  is  in  the  possession  of 
the  defendant,  and  is  out  of  the  power  of  the  Court  Rennie 
V.  Bruce  {d)  is  expressly  in  point.  That  was  an  application  to 
dischai^  the  defendant  out  of  custody  on  the  ground  of  the 
copy  of  the  capias  being  defective ;  and  Coleridge^  J.,  re- 
fused to  amend  it,  saying,  that  it  had  been  decided  in 
Byfield  v.  Strett  (e),  that  the  Court  had  no  power  over  the 
copy*     A  fresh  copy  might  indeed  be  served,  but  that 
would  not  remedy  the  defect  in  the  original  service.     In 
Copley  V.  Medeiros  (/),  the  bailbond  was  cancelled  on  the 
ground  of  a  defect  in  the  copy  of  the  ca])ias.     [^Parke,  B. — 
If  the  writ  is  to  be  considered  as  amended,  the  defendant 
wiU  not  be  in  proper  custody,  unless  the  copy  be  also 
amended;  and  your  cases  shew  that  the  copy  cannot  be 
amended ;  therefore,  he  is  not  lawfully  in  custody,  because 
he  has  not  been  served  with  a  copy  of  the  real  writ.     Pol" 
lockf  C.  B. — There  is  a  case  of  Macdonald  v.  Mortlock  (g), 

(a)  6  M.  &  W.  731.  (/)  8  Sfott,  N.  R.  172. 

lb)  9  M.  &  W.  342.  iff)  2  Dowl.  &  L.  963;  also 

(c)  Id.  473.  decided  by  Cohridge^  J.,  a  few 

(d)  2  Dowl.  &  L.  963.  days  after  Rennie  r.  Bruce, 
(0)  10  Bing.  27. 
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wluch  18  later  than  any  of  the  eaaes  cited  at  the  bar.  There     ^^^^ 
the  defendant  was  described  in  the  capias  as  "  Mortlock^" 
and  in  the  copy  as  *^  Mortlake ;"  and  on  the  authority  of 

-v.  JRennaUs,  mentioned  in  a  note  to  Gould  v.  Xo- 

ytte{i)y  the  copy  was  amended.]  [The  learned  counsel 
then  went  into  an  argument,  on  the  question  whether  the 
defendant  was  entitled  to  be  discharged  on  the  merits,  on 
which  the  Court  decided  agiunst  him.] 

Pollock,  C.  B. — The  rest  of  the  Court  are  of  opinion 
that  the  defendant  is  entitled  to  his  discharge  out  of  custody, 
on  the  ground  of  the  defect  in  the  copy  of  the  writ ;  and 
the  rule  will  be  absolute  to  set  aside  my  brother  FlatCs 
Older,  so  far  as  it  relates  to  the  amendment  of  the  copy, 
bat  not  of  the  writ ;  the  costs  to  be  paid  by  the  plaintiff, 
and  the  defendant  undertaking  not  to  bring  any  action.  I 
have  some  doubt  whether  they  might  not  well  enough  be 
called  sheriffs  of  Middlesex ;  but  the  difficulty  always  is  as 
to  what  is  an  equivalent,  and  it  may  therefore  be,  on  the 
whole,  better  to  adhere  to  strictness  of  form,  in  order  to 
save  the  time  of  the  court;  and  in  this  case  there  is  a 
direct  decision  upon  the  point. 

Pahke,  B  — I  think  the  writ  was  irregular  in  this  case. 
The  Court  has  already  so  decided  it,  and  we  ought  to  abide 
bj  that  decision.  The  writ  itself,  however,  may  be  amend, 
ed ;  and  the  order  of  my  brother  Plait  is,  therefore,  in  that 
respect,  correct.  But  the  statute  also  requires  that  a  true 
copy  of  the  writ  should  be  served  on  the  defendant ;  and 
therefore,  in  order  to  constitute  a  valid  arrest,  there  must 
be  a  regular  writ  of  capias,  and  a  true  copy  thereof  must  be 
delivered  to  the  defendant.  In  the  present  case,  there  is  a 
r^ular  writ,  by  virtue  of  the  amendment,  assuming  it  to 
be  made ;  but  then  there  has  not  been  a  true  copy  of  that 

(o)  1  Chit,  659. 

VOL,  XVL  H  M.  W. 
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writ  Benred }  the  defendant  is  at  preaenti  therefore^  entitled 
to  his  discharge.  What  may  be  done  hereafter  is  not  now 
the  question. 

AiiDERSoiff  B. — I  regret  that  a  partj  should  be  discharged 
out  of  custody  on  such  a  ground  as  this ;  but  as  the  cases 
have  decided  that  it  is  a  yalid  ground  of  dischai^e^  I  sub- 
mit to  their  authority* 


BoLFfii  B.  concurred. 


Rule  absolute  accordingly  (a). 


{a)  See  Nkol  v.  Bcyncy  10  Bing.  839. 


Nwf.  14. 

Service  of  de- 
claration, in 
ejectment 
against  a  rail- 
way company, 
upon  the  se- 
cretary of  the 
company,  is 
good,  by  stat. 
8  &  9  Vict. 
c.  16,  s.  135. 


BoE  JL  BayFiS  V.  Hoe. 

JjOYILL  moved  for  judgment  against  the  casual  ejector. 
It  was  an  ejectment  to  recover  possession  of  some  land 
which  had  been  takexl  by  the  Norfolk  Bailway  Company, 
and  the  affidavit  stated  that  the  declaration  had  been  served 
personally  upon  the  Secretary  of  the  Company  (not  saying 
where).  The  question  was,  whether  the  135th  section  of 
the  Companies'  Clauses  Consolidation  Act,  8  &  9  Vict 
C  16,  which  provides,  that  "any  summons  or  notice,  or  any 
writ,  or  other  proceeding  at  law  or  in  equity,  requiring  to 
be  served  upon  the  Company,  may  be  served  by  the  same 
being  left  at,  or  transmitted  through  the  post  directed  to, 
the  principal  office  of  the  Company,  or  one  of  their  princi- 
pal offices  where  there  shall  be  more  than  one,  or  being 
given  personally  to  the  secretary,  or  in  case  there  be  no 
secretary,  then  by  being  given  to  any  one  director  of  the 
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C(»npany5**  appKed  to  railway  ooxnpanies,  and  to  the  aervice  1B46. 

of  a  deolamtion  in  ejectment*  Doa 

The  Court  (a)  thought  it  dear  that  it  did^  and  granted  9, 

the  rule.  ^*" 

(«)  Pottoei,  C.  B.y  Parke,  B.,  Alderaon,  B.,  and  Bo\fe,  B. 


AcKERMAim  and  Others  t^.  Ehrensperoer.  iv<w.  16. 

Assumpsit  on  a  guarantee.— The  dedaratlon  stated,  Declaration  in 
that,  in  consideration  of  the  payment  of  £1  to  the  defend*  guarantee 
ant,  the  defendant  promised  the  plaintiffs  to  guarantee  to  drfradanTpro^ 
them  the  due  acceptance  and  payment  of  two  bills  of  "ijJ^^.S** 
exclumge,  drawn  by  one  C.  Kern  on  one  F.  Mader,  of  guarantee  to 
Sydney,  New  South  Wales,  for  the  sums  of  160/.  55.  and  acceptance  and 
160i  5*.  3rf.,  bemg  the  amount  of  an  invoice  of  the  plain-  ^^"'^"m/  ^^"^ 
tiffs  of  stationery  shipped  by  the  plaintiffs ;  and  as  the  de-  change  drawn 
fendant  had  not  then  heard  from  C.  Eem  if  the  said  invoice  the  amoant  of 
had  been  found  correct,  the  defendant  was  to  have  the  the^pUdnUffsof 
reserve  or  time  customary  under  such  circumstances.     The  5™"  shipped 

"  ^  by  them ;  and 

declaration  then  averred  that  the  £l  was  paid  to  the  de-  that,  as  the  de- 
fendant,  that  the  goods  arrived  safely  at  Sydney,  and  were  then  heard 
received  by  C.  Kern,  and  that  the  said  invoice  was  found  ^i^^^'^^"" 
by  C.  Kern  to  be  and  was  correct,  and  that  a  sufficient  time  ^^^^  ^^'^^^ 

^  correct,  the 

for  the  defendant  to  have  heard  from  C.  Kern  of  the  cor-  defendant  was 
rectness  or  incorrectness  of  the  said  invoice  had  elapsed  r^rvccusto- 
bcfore  the  commencement  of  this  suit,  and  that  the  defend-  ™*17  ^^^^^ 

such  circam- 

ant  had  all  the  reserve  and  time  usual  in  such  cases.     It  stances."    The 
then  averred  the  dishonour  of  the  bills  of  exchange,  and  guarantee  were, 

that  the  de- 
fendants 
gnaranteed  the  dae  acceptance  and  payment  of  the  bills,  &c.y  and  it  proceeded  thus  :— ''  As 
ve  hare  not  heard  from  Mr.  K.  if  yonr  inroice  has  been  found  correct,  we  claim  thu  reserve 
as  CBstomary  under  such  circumstances."     It  appeared  that  the  invoice  was  in  fact  correct  :— 
Held,  that  there  was  no  variance. 

A  party  who  guarantees  the  due  payment  of  a  bill  of  exchange  by  the  acceptor,  is  liable  for 
inierttt  upon  it,  if  it  be  not  paid  when  due. 

h2 
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1846.        refusal  of  the  defendant  to  pay  the  amount  thereof.     The 

AcKBRMANN    defendant  pleaded,  first,  non  assumpsit;  fourthly,  that  the 

Eheenspbr.    ®^^  invoice  was  not  found  by  C.  Kern,  nor  was  the  same 

o*»*         correct;  fifthly,  that  the  defendant  might  not  nor  could 

have  heard  of  the  incorrectness  of  the  invoice  if  the  same 

had  been  correct ;  and  sixthly,  that  the  defendant  had  not 

the  reserve  customary  in  such  cases.     At  the  trial,  before 

Pollock,  C.  B.,  at  the  sittings  at  Guildhall,  after  last  Hilary 

Term,  the  following  facts  appeared : — 

In  April,  1843,  a  Mr.  Charles  Kern,  who  was  then  about 
to  sail  for  Sydney,  in  New  South  Wales,  having  applied  to 
the  plaintifls  for  a  supply  of  stationery,  which  they  declined 
to  furnish  him  with  except  upon  a  guarantee,  the  defend- 
ant accordingly,  at  his  request,  gave  them  the  following 
guarantee : — 

"London,  April  26,  1843. 
"  Gentlemen, — For  the  sum  of  £1  sterling,  wliich  we 
hereby  acknowledge  to  have  received,  we  guarantee  the 
due  acceptance  and  payment  of  the  following  two  bills  of 
exchange,  drawn  by  Charles  Kern  to  your  order  on  Frede- 
ric Mader,  Sydney,  New  South  Wales,  namely,  160i  5s. 
sterling,  dated  London,  the  8th  of  April,  1843,  at  thirty 
days' sight;  160/.  Ss.  Sd.,  ditto,  ditto,  18th,  four  months' 
sight,  being  the  amount  of  your  invoice  of  four  cases  sta- 
tionery, &c.,  C.  K.  3^.  6dLy  shipped  on  board  the  Persia, 
Oppenheim  captain.  *  *  *  As  we  have  not  heard 
from  Mr.  Kern  if  your  invoice  has  been  found  correct, 
which  is  the  cause  of  our  having  delayed  forwarding  you 
this  letter,  we  claim  this  reserve  as  customary  under  such 
circumstances.*' 

Upon  this  guarantee  being  given,  Kern  drew  in  favour  of 
the  plaintiffs  the  two  bills  of  160/.  5^.  and  160/.  5s.  3£,  and 
immediately  after  sailed  for  Sydney.  In  June,  1844,  the 
plaintiffs  received  notice  from  their  agent  in  Sydney  that 
the  bills  of  exchange  had  been  dishonoured,  and  required 
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the  defendant  to  pay  them  the  amount  pursuant  to  his  gua-         1846. 
rantee.     This  the  defendant  reftised  to  do,  on  the  ground    j^^JIJ^JJ^^^nn 
that,  by  the  terms  of  the  guarantee,  he  was  not  bound  to  ^• 

pay  until  he  heard  jrom  Kern  that  the  mvoice  was  correct.  obb. 
Evidence  was  ^ven  of  the  receipt  of  the  goods  by  Kem5 
and  of  the  correctness  of  the  invoice ;  but  it  was  not  proved 
that  the  defendant  had  heard  from  Kern  that  the  invoice 
was  correct.  Two  objections  were  taken  on  behalf  of  the 
defendant;  fir8t>  that,  at  all  events,  the  plaintiffs  were 
not  entitled  to  recover  interest  upon  the  amount  of  the 
notes;  secondly,  that  there  was  a  variance  between  the 
statement  of  the  guarantee  in  the  declaration,  and  the  gua- 
rantee as  proved,  inasmuch  as  by  the  guarantee  the  defend- 
ant was  not  bound  to  pay  the  bills  until  he  should  have 
heard  Jram  Kern  that  the  invoice  was  correct  The  Lord 
Chief  Baron  overruled  the  objections,  and  the  plaintiffs  had 
a  verdict  for  £337,  the  amount  of  the  notes  and  interest, 
leave  being  reserved  to  the  defendant  to  move  to  reduce  the 
damages  by  the  amount  of  the  interest,  or  to  enter  a  verdict 
on  the  first  issue,  or  a  nonsuit 

In  Easter  Term,  Warren  obtained  a  rule  nisi  accordingly; 
against  which,  in  Trinity  Term  {May  22) 

ffaUan  and  Crompton  shewed  cause. — There  is  no  ground 
for  the  construction  which  the  defendant  seeks  to  put  upon 
tlus  guarantee.  His  argument  is,  that  the  reserve  therein 
mentioned  means  a  reserve  of  liability  until  he  should  have 
heard  from  Kern  that  the  invoice  was  correct  But  the  rea- 
sonable and  obvious  meaning  of  the  instrument  is,  not  that 
the  defendant  shall  not  be  liable  imtil  he  shall  have  heard 
from  Kern  that  the  invoice  is  correct,  but  that  he  shall  not 
be  liable  unless  the  invoice  shall  be  found  correct  in  fact 
The  dedaration  properly  states  it  as  an  agreement  that  the 
defendant  should  have  the  reserve  or  time  customaiy  under 
sndi  circumstances.  The  defendant  stipulated  only  for 
such  reserve,  if  any,  as  was  customary  in  such  a  case.     It 


102  CAgES  nr  the  ezcheqitkb, 

1846.        could  not  be  that  the  platntiffs  were  to  wait  until  Kern 

AcKBRMANv    ^^*°^®  ^*^  ^  England,  unless  the  defendant  heard  from 
9'  him  in  the  meantime  aa  to  the  oorrectneaa  of  the  invoice ; 

«SE.  *  nor  indeed  that  they  were  to  wait  until  he  should  think  fit 
actually  to  write.  [Alderson,  B. — ^The  resenre  really  is  ae 
to  the  correctness  of  the  invoioe  in  fact.  The  defendant 
was  bound,  subject  to  correction  as  to  the  real  amount  of 
the  goods;  and  there  was  evidence  of  the  correctsiesa  of  the 
invoice.] 

Secondly,  a  party  who  guarantees  the  due  acceptance  and 
payment  of  a  bill  of  ezdiange,  guarantees  the  payment  of 
both  principal  and  interest,  just  as  the  party  guaranteed 
ought  to  have  paid  it.  But,  further,  this  case  is  within  the 
very  words  of  the  3  &  4  Will.  4,  c.  42,  s.  28. 

Martin  and   fFarren,  in  support  of  the  rule.  —  The 
'^reserve''  stipulated  for  in  this  guarantee  is  the  hearing 
from  Kern  himself  that  the  invoice  was  correct.      There 
was  nothing  unreasonable  in  saying,  not  only  shall  the  in- 
voice be  correct,  but  I  will  learn  frc»n  the  party  guaranteed 
himself  whether  it  is  correct.    \_Platty  B. — Is  it  to  be  no 
security  until  he  hears  from  Kern  ?    Alderson,  B. — ^If  your 
construction  be  correct,  Kern,  by  not  writing,  may  prevent 
its  bemg  a  guarantee.    The  only  thing  the  defendant  wants 
to  know  is,  whether  the  invoice  is  correct;  when  the  jury 
find  that  it  is,  that  condition  is  performed]     Supposing 
that  to  be  the  meaning,  there  is  stiU  a  variance,  for  the  de- 
claration goes  upon  a  reserve  customary  in  the  trade,  not 
upon  a  particular  stipulated  reserve  as  to  the  correctness  of 
the  invoice.    ''  This  reserve,"  in  the  guarantee,  cannot  mean 
^'  the  reserve  or  time  customary  under  such  dureumstances." 
The  declaration  has  obviously  been  so  framed  to  avoid  the 
necesrity  of  averring  that  there  had  been  time  to  hear  from 
Kern  as  to  the  correctness  of  the  invoice.     The  parties  evi- 
dently thought  there  was  some  usage  as  to  a  reserve  in  the 
Sydney  trade. 
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SeGondly,  the  defendant  is  net  liable  for  tlie  interests         IB46. 
Thcfe  18  no  express  or  implied  eontract  to  pay  interest,    j^^^     ' 
[AObeft,  C.  B. — Surely  a  party  who  guarantees  the  due  ». 

payment  of  a  bill  is  liable  for  the  interest.]  No ;  the  ''  due  okb. 
payment"  means  only  payment  aeoording  to  the  law  mer« 
dumt,  that  is,  payment  on  the  day  the  bill  beoomes  due. 
Tlie  liability  of  the  guarantor  is  oo-extenaive  with  that  of 
the  acceptor  himself,  that  is,  to  pay  the  bill  when  due. 
{I\dhekj  C.  B.*-*Due  payment  means  payment  of  the  bill 
when  doe,  and,  if  it  be  not  paid  then,  payment  also  of  the 
interest  which  may  become  due.  It  must  have  the  same 
meaning  with  reference  to  the  principal  and  to  the  surety.] 
If  the  bill  be  duly  paid  aeoording  to  law,  no  interest  will  be 
doe.  The  daim  for  interest  begins  when  the  liability  of 
the  surety  ends.  As  to  the  stat.  3  &  4  Will.  4,  c  42,  s.  8, 
that  implies  only  to  an  absolute  debt,  and  not  to  a  daim 
upon  a  guarantee. 

Pollock,  C.  B. — ^With  respect  to  the  defendant's  lia- 
bility for  interest,  I  entertain  no  doubt  that  a  party  who 
guarantees  the  payment  of  a  bill  is  liable  for  all  that  the 
prindpal  would  be  liable  for.  The  defendant  has  guaran- 
teed the  due  acceptance  and  payment  of  these  bills ;  and  as 
the  acceptor  would  not  have  duly  paid  them  unless  he  had 
paid  both  prindpal  and  interest,  the  same  consequences 
must  apply  as  to  the  guarantor  for  the  acceptor :  it  cannot 
mean  one  thing  as  to  the  principal  and  another  as  to  the 
surety.  With  respect  to  the  question  of  variance,  the 
Court  will  take  time  to  consider. 

SoLVB,  B. — The  loss  of  the  interest  is  le^timatdy  reco- 
verable as  damages  flowmg  from  the  defendant's  breach  of 
oontract 

Cur.  adv.  vult 

The  judgment  was  now  delivered  by 
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1846. 


ackekmann 
Ehkbnbpbr- 

OBB. 


Pollock,  C.  B.— In  this  case  leave  was  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit.  The  question  is  one 
of  variance^  and  turns  on  the  meaning  of  a  guarantee  given 
by  the  defendant  for  the  due  acceptance  and  payment  of 
two  bills  of  exchange  by  one  Kern.  The  words  in  the  de- 
claration are,  ^^the  reserve  customary  under  such  circum- 
stances," and  in  the  guarantee,  'Ukis  reserve;"  and  the 
objection  made  was,  that  those  expresrions,  ^'the  reserve 
customary"  and  ^^this  reserve,"  are  different  expresaons, 
and  have  a  totally  different  meaning.  On  looking  at  the 
agreement,  we  think  that  in  substance  they  really  mean 
the  same  thing*  There  was  in  fact  but  one  reserve  in- 
tended ;  and  whether  you  call  it  the  reserve  or  this  reserve, 
it  signifies  precisely  the  same  thing.  The  rule  will  there- 
fore be  discharged. 

Rule  dischaiged. 


Nov.  17. 

Where  a  plain- 
tiff Boes  in 
person,  he  may 
in  person  ap- 
pear for  the 
defendant,  sec. 
Stat.,  although 
that  case  is  not 
provided  for  in 
the  forms  given 
in  the  schedule 
to  the  2nd  sec- 
tion of  the  Uni- 
formity of  Pro- 
cess Act,  2 
WiU.  4,  c.  39. 


Smith  v.  Wedderburne. 

XN  this  action  the  plaintiff  had  entered  an  appearance  for 
the  defendant  according  to  the  statute^  in  the  following 
form: — 

"John  Elias  Smith,  plaintiff,  v.  Charles  Webster  Wed- 
derbume,  defendant. — John  Elias  Smith,  the  plaintiff,  ap- 
pears for  the  defendant,  sec.  stat.  Entered  9th  of  July, 
1843." 

Hurktane  now  moved  for  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  appearance  so  entered  should  not  be 
set  aside,  and  why  the  defendant  should  not  be  at  liberty  to 
enter  an  appearance. — This  is  not  an  appearance  authorized 
by  the  Uniformity  of  Process  Act  (2  Will  4,  c.  39>  The 
2nd  section  of  that  directs,  that  an  appearance  shall  be  in 
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one  of  the  three  forms  contidned  in  the  schedule.    Those 
three  fbnns  are  as  follows : — 

The  defendant  C.  D.  ap* 
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^  A.  B.>  plaintifl;  against  C.  D., 

or 
against  C.  D.  and  another 


or 


against 


pears  in  person. 

E.  P.,  attorney  for  C.  D., 
appears  for  him. 

G.  H.,  attorney  for  the 
plaintiff^  appears  for  the 
defendant,  C.  D.,  accord- 
insT  to  the  statute." 


It  thus  appears  that  there  is  no  form  of  appearance  by  the 
plaintiff  in  person  for  the  defendant.  [Parke,  B. — Suppose 
the  plaintiff  has  no  attorney  ?]  In  this  mode  of  appearance 
the  statute  must  be  strictly  followed.  The  le^slature  may 
have  intended  that  the  appearance  should  in  such  cases  be 
entered  only  by  a  person  over  whom  the  Court  has  a  con« 
troL  He  cited  Warren  v.  Love  (a)y  and  Codrington  v. 
Curlewis  (ft). 

Per  Curiam  (<;). — The  meaning  of  the  statute  must 
Burely  be,  that  the  appearance  must  be  according  to  the 
forms  in  the  schedule  in  the  cases  to  which  those  forms 
i^ply.  This  appears  to  be  a  casus  omissus  in  the  statute ; 
we  must  therefore  construe  it  cy-pres.  The  statute  says 
that  the  plaintiff  may,  under  certain  circumstances,  enter  an 
appearance  for  the  defendant;  to  hold  that  it  is  necessary 
for  him  to  employ  an  attorney  for  that  purpose,  when  he  is 
suing  in  person,  would  be  putting  him  to  useless  expense. 
He  must  not  only  do  so,  but  must  also  afterwards  give 
notice  to  change  the  attorney,  and  substitute  himself.  The 
16th  section  has  a  general  provision,  that  **  all  such  proceed- 
ings as  are  mentioned  in  any  writ,  notice,  or  warning  issued 
under  this  act  shall  and  may  be  had  and  taken  in  default  of 


(a)  7  Dowl.  P.  C.  602. 
{h)  9  Dowl.  P.  C.  068. 


(c)  PoUoch,  C.  B.,  Parkcy  B., 
Aldergotty  B.,  and  Rdfe,  B. 


1846. 
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a  defendant's  appearanoe,  or  patting  in  special  bail^  aa  the 

case  may  be.     Then  s.  2  means  only  that  the  party  shall  do 

it  according  to  the  forms  given  in  the  schedule^  in  cases  to 

which  the  forms  are  applicable ;  otherwise  it  would  be  a 

repeal  of  the  general  provision  of  sect.  16.     There   will 

therefore  be  no  rule. 

Rule  reiused. 


Nov.  19. 

Awritofca.8a.» 
issaed  in  the 
lifetime  of  the 
judgment  cre- 
ditor, maj  be 
executed  after 
his  death. 


Ellis  v.  Griffith. 

0  N  the  22nd  of  February,  1844,  a  writ  of  capias  ad  satis* 
faciendum  against  the  defendant  in  this  action  issued  into 
Middlesex ;  whichj  on  the  same  day,  was  returned  non  est 
inventus,  and  filed  on  the  6th  of  March,  1844 ;  and  a  tes- 
tatum ca.  sa.  was  thereupon  immediately  issued  into  Car- 
narvonshire, but  was  not  executed,  owbg  to  the  difficulty 
of  discovering  the  defendant's  residence.     On  the   then 
sheriflfs  going  out  of  office,  this  writ  was  transferred  by 
him  to  his  successor.    On  the  13th  of  October,  1846,  the 
sheriff  issued,  on  the  application  of  the  plaintiff's  attorney, 
his  warrant  for  arresting  the  defendant  on  the  above  writ, 
and  on  the  14th  he  was  taken  under  it     On  the  12th  of 
October  the  plaintiff  died.    Letters  of  administration  had 
been  taken  out  to  her. 


Martin  now  moved  to  discharge  the  defendant  out  of  the 
custody  of  the  sheriff  of  Carnarvonshire. — The  defendant  is 
entitled  to  be  discharged  out  of  custody,  the  plaintiff  in  the 
action  having  died  before  the  execution  of  the  writ  of  ca.  sa. 
There  are  no  doubt  decisions  with  respect  to  writs  oi  fieri 
fadaa^  that  where  the  writ  has  been  tested  in  the  lifetime  of 
the  plaintiff,  the  sheriff  has  been  allowed  to  execute  it  after 
his  death;    Clerk  v.  Withers  {a)y  Harrison  v.  B<ncden{b); 


(a)  6  Mod,  290  ;  1  Salk.  322. 


(b)  I  8id.  20. 
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but  the  reason  of  thoee  deckions  ib,  thati  at  common  law,      ^iMi* 
the  goods  of  the  defendant  were  bound  from  the  date  of  the 
writ,  and  the  sheriff  might  follow  them,  unless  they  were  in 
the  meantime  sold  in  market  overt.    But  there  is  no  autho- 
rity which  applies  the  same  doctrine  to  the  case  of  a  capias 
ad  satisfiuuendum,  which  operates  only  from  the  lime  of  its 
execotioDt     The  defendant  ought  not  to  be  detained  in 
lespeet  of  a  debt,  when  there  is  no  person  capable  of  receiy«- 
iDg  it.     Admitting  that  there  is  an  administrator  in  thb 
case,  be  has  nothing  to  do  with  the  judgment  until  be  has 
made  himself  a  party  to  it  by  scire  facias.    In  Fothergill  y, 
WaUan  (a),  the  Court  reftised  to  discbaige  a  defendant  out 
of  custody  after  the  death  of  the  plaintiff,  without  the  con- 
aeot  of  bis  administrators ;  but  there  the  arrest  took  place 
befbre  the  death  of  the  btestate.     [Pollock,  C.  B. — If  your 
argument  he  correct,  it  must  apply  as  strongly  to  the  deten«- 
tion  as  to  the  caption  of  the  plaintiff.    Parke,  B. — Is  the 
sheriff  a  trespasser  in  making  the  arrest  ?]     The  defendant 
is  entitled  to  his  discharge,  although  the  original  arrest  may 
be  excusable,  like  many  other  acts  of  the  sheriff.     The  case 
is  like  that  of  an  execution  where  there  is  no  plaintiff  at  alL 
The  only  authority  that  can  be  cited  on  the  other  side  is  a 
dictum  of  Orohe,  J.,  in  Cleve  v.  Veer  (b).    There  the  ques'- 
tion  was  as  to  the  operation  of  an  extent;  and  Croke,  J., 
who  differed  in  opinion  from  the  rest  of  the  Court,  took  oo^ 
canon  to  say — ^^  It  is  the  common  course,  if  a  capias  ad 
satisfaciendum  or  a  fiere  facias  upon  judgment  issuetb,  the 
sheriff  shall  execute  it,  although  the  party  who  sued  it  die 
before  the  return  of  the  writ;  and  although  the  death  be 
before  or  after  the  execution,  if  it  be  after  the  teste  of  the 
writ,  it  is  well  enough."    That  expression  of  opinion  wag, 
however,  quite  extrajudicial,  and  unnecessary  to  tbe  deci- 
sioD,  which  may  be  supported  on  the  ground  that  the  judg*- 
ment  operated  upon  the  land  fiom  the  time  it  was  givra . 

(a)  4  Kag.  711.  (h)  Cro.  Car.  i59. 


108  CASES  m  THE  EZGHEQUEBf 

^^^'  ^      nor  is  any  countenance  given  to  the  dictum  by  the  other 
judges. 

fFelsby  appeared  to  shew  cause  in  the  first  instance,  but 
was  not  called  upon. 

Pollock,  C.  B. — I  think  no  rule  ought  to  be  granted  in 
this  case.  This  is  an  application  to  set  the  defendant  at 
liberty,  who  has  been  arrested  on  a  ca.  sa.  issued  before  the 
death  of  the  plaintiff,  but  not  executed  until  afterwards ;  and  I 
am  of  opinion  that  he  is  not  entitled  to  his  discharge.  It  ap- 
pears from  the  case  of  Cleve  v.  VeeVy  that,  so  far  backas  the 
reign  of  Charles  L,  Croke,  J.,  thus  laid  down  the  law : — 
'^  There  is  a  difference  betwixt  a  judicial  writ  after  judgment 
to  do  execution  and  a  writ  original;  for  the  writ  judicial  to 
make  execution  shall  not  abate,  nor  is  abateable  by  the  death 
of  him  who  sues  it;  as  it  is  the  common  course  if  a  capias  ad 
satisfaciendum  or  fieri  facias  upon  judgment  issueth,  the 
sheriff  shall  execute  it  although  the  party  who  sued  it  died  be- 
fore the  return  of  the  writ :  and  though  the  death  be  before 
or  after  the  execution,  if  it  be  after  the  teste  of  the  writ, 
it  is  well  enough;  as  where  a  capias  ad  satisfaciendum  is 
sued,  and  the  party  taken  before  or  after  the  death  of  him 
who  sued  it,  and  before  the  day  of  the  return ;  or  if  a  fieri 
facias  be  awarded,  and  the  money  levied  by  the  sheriff,  and 
the  plaintiff  dies  before  the  day  of  the  return  of  the  writ, 
yet  the  executor  or  his  administrator  shall  have  the  benefit, 
and  is  to  have  the  money :  and  it  is  no  return  for  the  sheriff 
to  say  that  the  plaintiff  is  dead ;  and  therefore  he  did  not 
execute  it"  I  believe  that  ever  since  that  time  the  admin- 
istration of  justice  has  proceeded  on  that  principle,  and  that 
this  dictum  of  Crokei  J.,  has  been  acted  on  in  hundreds  of 
instances.  It  is  said,  that  there  are  dicta  somewhere  else 
which  may  affect  the  question,  and  it  is  suggested  also,  that 
perhaps  some  inconvenience  may  ensue  from  keeping  this 
person  in  custody ;  but  the  inconvenience  which  was  pointed 
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out  by  Mr*  MarHn,  namely,  that  where  a  defendant  is  taken  ^  ^^^* 
in  execution  after  the  death  of  the  plaintiff,  there  is  no  per- 
son to  whom  the  money  may  be  paid,  is  an  inconvenience 
which,  on  principle,  would  call  for  our  interference  just  as 
much  in  the  case  where  the  arrest  of  the  defendant  is  made 
before  the  death  of  the  plaintiff,  who  dies  immediately  after 
the  aneet.  I  am  therefore  quite  content  to  abide  by  so  old 
a  dictum  as  that  of  Croke,  J.,  and  which  has  been  so  con- 
dnually  acted  on.  In  the  case  in  which  it  is  found,  it  is 
used  for  the  purpose  of  analogy,  and  is  stated  as  a  point  so 
perfectly  dear  that  it  could  not  be  doubted ;  and  although 
the  rest  of  the  Court  did  not  agree  with  Crokcy  J.,  in  ex- 
tending the  doctrine  to  some  other  case,  they  assign  their 
reasons  for  so  doing  without  disputing  the  doctrine  itself. 

Pabke,  B. — I  am  of  the  same  opinion.  It  seems  to  me 
that  no  distinction  can  be  maintained  in  this  respect  between 
the  case  when  the  plaintiff  dies  after  the  issuing  of  the  writ 
against  the  ffoods  of  a  defendant,  and  where  he  dies  after  the 
issuing  of  a  writ  against  his  person.  Mr.  Martin  has  not 
been  able  to  cite  any  authority  that  if  9kfi.f€u  is  issued  by  a 
party  who  dies  before  it  is  executed,  the  efficacy  of  the  writ 
oeascs  with  his  death;  nor  can  I  see  any  difference  in  prin- 
ciple between  that  and  a  ca.  sa, ;  and  the  dictum  which  has 
been  referred  to,  of  Croke^  J.,  in  Cleve  v.  Veer,  seems  to  me 
a  very  senrible  one.  There  is  another  case  which  has  not 
been  mentioned  in  the  argument,  but  with  which  I  have  been 
furnished  by  Mr.  Webby ^  namely,  ThoToughgoo£$  case  (a), 
where  a  party  against  whom  a  writ  of  execution  had  been 
sued  out  died,  and  the  sheriff  levied  the  money  on  his  execu- 
tors. This  was  held  bad,  for  the  mandate  of  the  writ  was 
''fieri  facias  de  bonis  et  catallis"  of  such  a  person,  which 
cannot  be  after  his  death.  The  case  adds — ''But  on  the 
other  port,  if,  after  execution  awarded,  the  plaintiff  dies, 

(a)  Noy,  73. 
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^846^  jet,  hj  the  Court,  the  sheriff  may  levy  the  monej."  The 
death  of  the  plaintiff  therefore  makes  no  difference ;  and  the 
case  is  the  same,  whether  the  mandate  of  the  writ  be  to  seize 
the  goods  or  the  person  of  the  defendant;  for  the  principle 
in  both  seems  to  be,  that  a  judicial  writ,  once  r^ularly 
issued,  must  go  on  until  it  is  countermanded.  Here  the 
mandate  of  the  writ  is  to  take  the  person  of  the  defendant^ 
and  the  duty  of  the  sheriff  is  to  do  that  at  any  time  after  the 
deHvery  of  the  writ  to  him ;  and  as  the  writ  is,  according  to 
the  late  statute,  made  returnable  on  its  execution,  it  may  be 
executed  at  any  time.  The  sheriff  in  this  case,  therefore, 
was  no  trespasser,  because  he  strictly  obeyed  the  mandate  of 
the  writ.  The  report  of  that  case  of  Thoroughgood  goes  on 
to  say — '^  If  the  plaintiff  makes  no  executors,  nor  adminis- 
trators as  yet  made,  the  money  shall  be  brought  into  Court 
and  there  deposited." 

Aldsrson,  B. — ^I  am  of  the  same  opinion.  I  think  it 
much  better  to  stand  on  a  general  rule,  which  we  find  laid 
down  so  far  back  as  the  reign  of  Charles  I.,  than  to  attempt, 
after  this  lapse  of  time,  to  find  out  the  reason  for  it  The 
consequence  of  attempting  to  find  out  reasons  for  such  old 
rules  is,  that  the  reason  is  constantly  mistaken  for  the  rule 
itself,  and  persons  argue  on  the  reason,  as  if  it  were  the  rule. 
Thus,  in  the  case  referred  to  from  Cro.  Car.,  certain  reasons 
are  given  why  a  fieri  facias  should  continue  in  force,  not- 
withstanding the  death  of  the  plaintiff;  from  which  Mr. 
Martin  seeks  to  infer,  that  as  those  reasons  do  not  apply  to 
a  ca«  sa.,  the  same  rule  cannot  apply  to  it.  Perhaps,  how- 
ever, the  reasons  for  the  practice,  although  applicable  & 
multo  fortiori  to  the  case  of  a  fi.  fa.,  may  also  be  very  appli- 
cable to  a  ca.  sa. 

BoLFE,  B. — ^I  am  of  the  same  opinion,  and  only  wish  to  say 
a  few  words  on  what  has  been  said  by  Mr.  Martin^  that  the 
dictum  of  Croke^  J.,  in  Cleve  v.  Veer,  cannot  be  taken  as 
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Liw>  as  bdng  in  oppoulion  to  the  opinion  of  the  rest  of  the  1846. 
Court  in  that  case.  But»  looking  at  that  case,  we  shall  find 
that  the  diotum  in  question  is  neither  necessarily  nor  natu- 
rally at  variance  with  the  judgments  of  the  other  judges. 
It  was  the  case  of  a  recognisance  in  the  nature  of  a  statute 
staple,  in  which  the  executrix  of  the  conusee  had  sued  out 
an  extent,  and  died  before  the  return  of  the  writ ;  and  the 
question  was,  did  this  inquisition  enure  to  the  personal 
representative  of  the  conusee,  so  as  to  be  a  defence  to  an 
ejectment  brought  by  the  administrator  of  the  conusor? 
The  majority  of  the  Court  thought  that  the  writ  of  extent 
had  abated,  and  consequently  that  the  plaintiff  was  entitled 
to  recover ;  but  all  they  said  was,  that  that  was  the  case  of 
lands,  which  the  sheriff  had  no  authority  to  extend,  for  the 
words  of  the  writ  were,  that  he  should  extend  and  seize  them 
into  the  king's  hands,  **  et  ei  liberemus ;"  and  the  conusee 
being  dead,  that  could  not  be  carried  into  effect,  as  there 
was  nothing  in  the  writ  to  warrant  a  delivery  of  them  to  his 
executors  or  administrators,  and  consequently  the  writ  had 
abated.  Crokcy  J.,  however,  said  that  he  did  not  agree  to 
that.  My  Lord  Chief  Baron  has  read  one  passage  of  his 
judgment,  and  I  will  read  another : — "  Although  an  inquisi- 
tion be  afler  the  death  of  a  conusee,  yet  it  is  as  good  as  if 
it  had  been  in  his  life ;  for  the  sheriff  may  not  take  notice 
of  the  death  of  the  conusee,"  (so  here,  the  sheriff  need  not 
take  notice  of  the  death  of  the  plaintiff) ;  **  but  he  ought  to 
return  how  he  served  the  writ,  and  if  he  retiurn  that  the 
conusee  is  dead,  he  shall  be  amerced  ;^'  so  here,  the  sheriff 
would  be  amerced  if  he  took  notice  of  the  death  of  the 
plaintiff.  It  is  therefore  no  argument  in  this  case  to  say 
that  the  pl^ntiff  is  dead. 

Kule  refused. 
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jVbr.  17.  Seller  and  Another  v.  William  Jones. 

The  defendant  JJeBT  on  bond,  In  the  penal  sum  of  £250.  The  defend- 
bond  to  the  <uit  cmved  Oyer  of  the  bond  and  condition,  which  were  set 
j^Sf  8^*m  of*"*  ^^^  accordmgly.  The  bond  recited,  that  whereas  Rowknd 
£2b0,  which  Jones  had  agreed  to  become  tenant  to  the  plaintiffs  of  a 
whereas  R.  i.  Certain  dwcUing-house,  being  a  public-house,  and  the  fumi- 
beconM^^ant  ^^"^  k*  therewith ;  and  whereas  it  was  also  stipulated,  on 
^c^  f\^"*^*  the  said  letting,  thai  the  said  R.  Jones  should  take  from  the 

of  a  pnbuc-  . 

hooBe,  and  it  plalntifis  all  the  ale,  spirits,  and  wine  which  should  be  con- 
on  the  letting/  sumed  on  the  premises,  and  that  he  should  become  bound 
shouW  take  ^^^^  ^  surety  to  pay  for  all  ale,  spirits,  and  wine  which  he 
from  tiie  plain,  should  receive  from  the  plaintiifs,  to  the  amount  of  £50, 

tiffs  all  the  ale,  r  ^  •/ 

spirits,  &c.  before  he  should  have  a  fresh  supply  from  them  of  the  same, 

be  consamed  Q^d  80  should  Continue  to  do  from  time  to  time  so  long  as 

misM^andthat  he  should  continue  tenant  of  the  plaintiffs ;  and  that  when 

he  shonld  be-  he  should  cease  to  be  such  tenant,  the  surety  should  be  lia- 

come  bound  ,     ,  .        /»  .  » 

;  with  a  surety  to  ble  to  the  plaintiffs  for  such  sum,  not  exceeding  £50,  widch 

&c^  which  he  ^^  *^*^  ^'  Jones  should  or  might  then  owe  to  the  said  plaintiffs 
f^^'^^UM^^Mn  ^^^  ^^'  spirits,  and  wine  supplied  and  sold  by  them  to  him. 
tiffs,  to  the  Now  the  condition  of  the  above-written  obligation  is  such, 
before  he        '  that  if  the  above-boundcn  R.  Jones  shall  from  time  to  time 

freshluSy*  P^y  ^^^  ^^  phiintiffs  for  all  the  ale,  spirits,  and  wine 
from  them  of     which  he  shall  from  time  to  time  have  had  from  them,  to  an 

the  same,  and 

I  so  should  con-    amount  not  exceeding  £jO,  before  he  shall  have  a  fresh 

from  time^to      Bupply  of  the  Same,  and  when  he  shall  become  indebted  to 

jTsho'Sd^'t^n!'  ^^^^^  ^^  ^"^^^  ^^^>  ^^  ^  ^^  ^^^  ^^  ^-  «^^^^>  s^^  ^^ 

tinue  tenant  of 

the  plaintiffs;  and  that,  when  he  shonld  cease  to  be  such  tenant,  the  surety  should  be  liable  to  the 
plaintiffs  for  such  sum  not  exceeding  j£;50,  which  the  said  R.  J.  should  or  might  then  owe  to 
the  said  plaintiffs  for  ale,  &c.  supplied  by  them  to  him.  The  condition  then  was,  that,  if  R«  J. 
should  from  time  to  time  pay  to  the  plaintiffs  for  all  the  ale,  &c.  which  he  should  from  time  to 
time  have  had  from  them,  to  an  amount  not  exceeding  j^50,  before  he  shonld  have  had  a  fresh 
supply  of  the  same,  and  when  he  should  become  indebted  to  them  in  that  sum ;  and  if  the  said 
R.  J.  should  pay  the  plaintiffs  all  sum  and  sums  of  money  which  he  should  owe  them  for  ale, 
&c.  not  exceeding  ;f  50,  when  he  should  cease  to  be  their  tenant,  the  bond  to  be  void : — HM^ 
that  under  this  bond  the  surety  was  not  liable  for  any  sum,  not  exceeding  ;f  50,  which  R.  J. 
might  owe  the  plaintiffs  at  the  end  of  the  tenancy,  although  he  might  have  had  from  them  a 
further  supply  of  ale,  &c.  at  a  time  when  he  owed  them  j^50  and  upwards. 
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wiD  pay  or  cause  to  be  paid  unto  the  said  plaintiffs  all  sum        18^- 
and  sums  of  money  which  he  shall  or  may  owe  to  them  for 
ale,  sprits,  and  wine>  not  exceeding  £50^  when  he  the  said 
R.  Jones  shall  cease  to  be  the  tenant  of  the  plsuntifFs^  then 
the  above  obligation  to  be  void. — ^The   defendant    then 
pleaded,  that  B.  Jones  became  and  continued  tenant  to  the 
plaintiffs  up  to  April,  1845 ;  that  until  the  1st  July,  1844, 
the  plainti&  supplied  IL  Jones  with  ale,  spirits,  and  wine 
aoooiding  to  the  true  intent  and  meaning  of  the  condition  of 
die  bond ;  that  R.  Jones  paid  the  plaintiffs  for  the  same, 
according  to  the  terms  of  the  said  condition ;  that  after  the 
1st  July,  1844,  and  until  R.  Jones  ceased  to  be  tenant  to 
the  plaintiff,  the  plaintiffs  did  not  supply  Jones  with  ale, 
s{Hrit8,  and  wine  upon  the  terms  of  the  condition,  and  never 
did  demand  or  obtain  payment  from  the  said  R.  Jones  for 
each  sum  of  £50,  for  which  the  said  R.  Jones  from  time  to 
time  became  indebted  to  them  in  respect  of  ale,  spirits,  and 
wine  supplied  to  him,  before  giving  him  a  fresh  supply,  and 
dealt  with  the  siud  R.  Jones  in  a  manner  contrary  to  the 
terms  of  the  said  condition ;  that  at  the  time  when  the  said 
B.  Jones  ceased  to  be  a  tenant  to  the  plaintiffs,  he  was  not 
indebted  to  them  in  any  sum  far  ale,  spirits,  and  wine  sup* 
pHed  by  them  to  him  during  the  time  that  they  dealt  with 
him,  and  supplied  him  with  ale,  spirits,  and  wine,  according 
to  the  terms  of  the  said  condition ;  and  that  the  whole  sum 
of  money  for  which  the  said  R.  Jones  was  indebted  to  the 
plaintiffs  for  ale,  spirits,  and  wine,  at  the  time  he  ceased  to 
be  tenant  to  the  plaintiffs,  was  money  which  had  become 
due  to  them  for  ale,  spirits,  and  wine,  after  the  time  when 
they  had  so  as  aforesaid  ceased  to  supply  him  with  ale, 
qurits,  and  wine,  according  to  the  terms  of  the  said  condi- 
tion, and  became  due  for  ale,  spirits,  and  wine  supplied  by 
them  to  him  in  a  course  of  dealing  contrary  to  the  terms  of 
the  s^d  condition.     Verification. 

Replication,  that  the  plaintiffs,  from  and  after  the  said 
time  in  the  said  plea  mentioned,  as  the  said  time  until  which 
the  pkintiffs  supplied  the  said  R.  Jones  with  ale,  spirits, 

VOL.  XVI.  I  w.  M. 
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1846.  and  wiae,  upon  the  terms  of  the  said  condition^  to  yfit,  from 
and  after  the  said  last-mentioned  time  until  the  time  when 
the  said  B.  Jones  ceased  to  be  tenant  to  the  plaintiffs,  from 
time  to  time  continued  to  supply,  and  did  supply,  the  said 
R  Jones  with,  and  the  said  K  Jones,  during  the  term  last 
aforesaid,  from  time  to  time  had  of  and  from  the  plaintiffs 
divers  large  quantities  of  ale,  spirits,  and  wine,  to  the 
amount  of  £200,  upon  the  terms  of  the  condition;  condtid- 
ing  to  the  country.  Breadies  were  suggested  in  the  repli- 
cation. 

At  the  trial,  before  the  Recorder  of  Chester,  it  was 
proved  that  Rowland  Jones  had,  since  the  execution  of  the 
bond,  been  supplied  by  the  plaintifis  with  ale  and  spirits^ 
&c.  to  the  amount  in  the  whole  of  about  £200.  He  had 
made  payments  from  time  to  time  on  account,  but  had  at 
several  times  been  allowed  to  be  in  arrear  to  an  amount  ex- 
ceeding £50.  On  the  1st  July,  1844,  £68  was  owing; 
and  at  the  time  of  the  commencement  of  this  action,  the 
balance  due  from  him  was  SOL  15«.  It  was  contended  for 
the  defendant,  that,  under  these  drcumstances,  he  was  dis- 
charged from  liability,  the  true  construction  of  the  bond 
being  that  the  surety  should  not  be  liable  at  any  time  after 
the  principal  should  have  received  a  fresh  supply,  being  at 
the  time  in  arrear  to  the  amount  of  £50.  The  learned  Re- 
corder res^ved  the  point,  and  under  his  direction  a  verdict 
was  taken  for  the  pliuntifis  for  £50,  with  liberty  to  the  de- 
fendant to  move  to  enter  a  nonsuit  or  a  verdict  for  him. 

In  Easter  Term,  BovUl  obtained  a  rule  nisi  accordingly, 
or  to  arrest  the  judgment. 

Martin,  Townsend,  and  Egerton  now  shewed  cause. — 
The  argument  for  the  defendant  will  be,  that  because  ale 
and  spirits  were  supplied  by  the  plaintiffs  to  Rowland  Jones 
afler  the  sum  of  £50  had  become  due  from  him,  and  before 
it  was  paid,  the  plaintii&  are  not  entitled  to  recover  against 
the  surety.  But  the  parlies  never  intended  so  to  limit  the 
liability.     The  true  construction  of  the  bond  and  condition 
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k,  that  the  defendant  is  a  surety  for  Rowland  Jones  that  ^^^^'^ 
he  shall  pay  the  phdntiffs  for  all  the  ale  and  spirits  he  has 
firom  them,  to  the  amount  of  £50,  before  he  has  a  fresh 
supply.  And  there  is  an  absolute  obligation  that  the  party 
shall  pay  for  all  ale,  &c.  not  exceeding  £50,  which  shall  be 
owing  for  at  die  end  of  the  tenancy.  The  intention  of  the 
parties  was,  that  the  plaintiffs  should  not  be  under  any  ob- 
ligation to  make  a  further  supply,  after  £50  worth  had 
been  supplied,  and  not  paid  for.  That  is  in  truth  a  provi- 
ekm  for  the  benefit  of  the  plaintiffs,  not  of  the  surety. 
Here  there  was  a  clear  debt  of  £50  at  the  end  of  the 
temmcy ;  how  can  the  liability  for  that  be  got  rid  of  by  the 
fact  of  the  supply  of  a  barrel  of  ale  after  £50  had  become 
due?  The  true  meaning  is,  that,  upon  £50  becoming  due, 
the  defendant  is  to  be  a  surety  for  that  sum,  and  no  more, 
which  suretyship  is  to  continue  to  the  end  of  the  tenancy. 
The  £50  is  the  maximum,  not  of  the  credity  but  of  the 
surety's  liability.  The  supply,  therefore,  was  not  contrary 
to  the  terms  of  the  condition,  and  the  plea  fails. — They 
cited  Chitty  on  Contracts,  531,  and  Parker  v.  Wise  (a). 

BomU  and  Wise^  in  support  of  the  rule. — The  only  issue 
in  this  case  is,  whether,  after  the  1st  day  of  July,  1844,  the 
time  mentioned  in  the  ple^  the  plaintiffs  did  or  did  not  con- 
tinue to  supply  Rowland  Jones  with  ale,  spirits,  &c.  upon,  or 
contrary  to,  the  terms  of  the  condition  of  this  bond.  As  to 
the  sapfdy  up  to  the  1st  July,  1844,  the  plea  alleges  it  to 
have  been  p»d  for,  and  no  issue  is  taken  on  that  allegation. 
And  the  question  now  is>  which  way  the  verdict  ought  to 
be  entered  on  the  issue  so  joined.  Now  it  is  clear  that  the 
piaffitifft  eontinued  to  supply  ale,  &e.,  to  R.  Jones,  aft;er  he 
had  become  indebted  to  them  to  a  greater  amoimt  than 
£50.  General  wotds  in  a  condition  may  be  restrained  by 
the  redtals  of  the  bond :  Napier  v.  Bruce  (b).  [AMerson^ 
B. — ^How  do  you  restrain  the  absolute  liability  for  £50, 

(a)  «  M.  &  Sd.  230.  {h)  8  CI.  &  Fin.  470. 
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1846.  if  it  be  due  at  the  end  of  the  tenancy  ?]  Construing  it  with 
the  other  parts  of  the  bond,  it  means  only  that  the  defend- 
ant shall,  at  the  end  of  the  tenancy,  be  a  surety  for  payment 
for  goods  supplied  to  an  amount  not  exceeding  £50,  upon 
the  terms  of  the  condition^  i,  e.  upon  the  terms  of  no  fresh 
supply  being  made  after  the  £50  is  due,  until  it  be  paid. 
The  recital  of  the  bond  shews,  that  the  course  of  dealing  to 
which  the  surety  agreed  was  that  no  fresh  credit  should  be 
taken  when  £50  was  due.  Rowland  Jones  was  "  to  pay 
for  all  ale,  spirits,  and  wine  which  he  should  receive  from 
the  plaintiffs,  to  the  amount  of  £50,  before  he  should  have 
a  fresh  supply  from  them  of  the  same,  and  so  should  continue 
to  do  to  the  end  of  the  tenancy ;  and  then,  when  he  ceases 
to  be  tenant,  the  surety  is  to  be  liable  for  such  sum,  not 
exceeding  £50,  which  K.  Jones  might  then  owe.  It  is  all 
one  stipulation,  subject  to  the  same  limitation.  It  is  said 
on  the  other  side,  that  this  is  a  provision  for  the  benefit  of 
the  plaintiffs ;  but  there  is  nothing  in  the  bond  which  com- 
pels them  to  make  any  supply  at  all.  The  words,  ^^  before 
he  should  have  a  fresh  supply,'^  could  only  be  inserted  to 
limit  the  liability  of  the  surety,  for  the  plaintiffs  could 
always  stop  the  supply  at  their  pleasure. — They  referred  to 
Bonsor  v.  Cox  (a),  Wldtcher  v.  Hall  (i),  Holl  v.  Had- 
ley  (e),  Dimmoch  v.  Sturla  (d).  University  of  Cambridge  v. 
Baldwin  (e),  and  Evans  v.  Whyte  (f). 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  The  single  question  is,  what  is  the  meaning 
of  the  bond  and  condition ;  whether  it  was  intended  that 
the  surety  should  not  be  liable  at  all,  if  the  plaintiffs  should 
allow  the  debt  of  the  principal  to  exceed  £50,  or  whether 
those  terms  were  introduced  for  the  benefit  of  the  obligees, 
entitling  them  to  sue  for  £50  before  a  fresh  supply  should 
be  made,  and  also  to  recover  £50  from  the  surety  at  the  end 

(o)  6  Beav.  110.  (d)  14  M.  &  W.  758. 

(6)  5  B.  &  C.  269.  (e)  5  M.  &  W.  680. 

(c)  4  Bing.  64.  (/)  6  Bing.  486. 
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of  the  tenancy.  I  entertain  no  doubt  that  the  previous  1B46. 
words  do  not  create  any  restriction  on  the  general  stipula- 
tion  at  the  end  of  the  condition.  The  cases  throw  little 
light  upon  the  question,  where  so  much  turns  upon  pecu- 
liar expressions  used  in  the  instrument.  If  the  words  of 
the  bond  are  literally  construed,  it  may  be  contended  that 
if  the  debt  is  suffered  to  exceed  £50  at  all,  the  surety  is  not 
liable;  but  that  construction  would  make  the  bond  so  in- 
sensible, that  we  must  look  to  see  what  was  the  meaning  of 
the  parties,  as  it  is  to  be  collected  from  the  whole  scope  of 
the  instrument.  Now  the  recital  of  the  bond  is  (and  the 
condition  is  in  accordance  with  it),  that  it  was  stipulated 
that  R.  Jones  should  become  bound  with  a  surety  or  sure- 
lies,  to  pay  for  all  ale,  &c.  that  he  should  receive  from  the 
plainti£^  to  the  amount  of  £50,  before  he  should  have  a 
fresh  supply,  and  should  so  do  as  long  as  he  should  con- 
tinue their  tenant ;  and  when  he  should  cease  to  be  tenant, 
that  the  surety  should  be  liable  for  such  sum,  not  exceeding 
£50,  as  B.  Jones  might  then  owe  the  plaintiffs.  That 
seems  to  be  a  stipulation  that  the  credit  may  go  on  to  the 
extent  of  £50,  but  that  when  it  arrives  at  that,  the  obligees 
shall  have  a  right  to  sue  on  the  bond  at  once.  The  agree- 
ment is,  that  the  payment  by  the  surety  is  not  to  exceed 
£50,  not  that  the  debt  from  Rowland  Jones  may  not  exceed 
that  amount.  The  conclusion  I  have  come  to,  therefore,  is, 
that  in  the  words  **  before  he  should  have  a  fresh  supply," 
the  object  of  the  condition'  is  not  to  limit  the  dealings  for 
the  benefit  of  the  principal  or  of  the  surety,  but  for  the 
benefit  of  the  obligees ;  and  under  the  terms  of  this  instru- 
ment, they  might  possibly  have  a  right  to  put  the  bond  in 
suit,  toties  quoties,  to  the  extent  of  £50.  It  is  unneces- 
sary, however,  to  give  a  decisive  opinion  upon  this  latter 
point 

Parke,  B. — I  am  of  the  same  opinion.     The  only  ques- 
tion is  as  to  the  meamng  of  this  bond  and  condition,  which 
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1846.  we  are  to  construe  according  to  the  ordinary  grammatical 
meaning  of  the  words,  not  making  any  difference  by  reason 
of  its  being  the  case  of  a  surety*  So  construing  it>  I  think 
the  defendant's  point  is  not  made  out  If  the  meaning  of 
the  parties  were,  that  no  further  supply  was  to  take  place 
on  credit  after  the  principal's  debt  should  amount  to  £50, 
the  plaintiffs  would  be  unable  to  recover;  but  it  seems  to 
me  that  that  construction  is  not  the  correct  one,  but  the 
contrary ;  and  that  the  true  construction  is  that  which  baa 
beep  stated  by  the  Lord  Chief  Baron.  I  do  not  say  the 
question  is  not  open  to  doubt,  because  the  instrument  is 
not  very  accurately  worded.  The  recutal  is  in  these  terms : 
[Hb  Lordship  read  it].  That  seems  to  have  been  framed 
on  the  supposition  that  there  was  an  obligation  on  the  part 
of  the  tenant  to  take  all  his  ale,  &c.  from  the  plaintiff,  and  a 
co-extenfflve  obligation  on  their  part  to  supply  all  those 
articles  to  him.  [His  Lordship  then  read  the  condition.] 
The  tenant  is  expressly  bound  to  pay  £50  as  soon  as  he 
becomes  indebted  to  that  amount ;  and  when  £50  is  not 
pud,  the  obligation  to  pay  arises  on  the  part  of  the  surety* 
The  other  words  are  intended  for  the  protection  of  the 
landlords,  by  not  making  it  incumbent  on  them  to  supply 
more  goods  under  such  circumstances.  Then,  at  the  end 
of  the  term,  when  there  could  be  no  longer  any  supply^ 
there  is  an  absolute  undertaking  to  pay  £50  if  it  be  then 
due.  These  are  the  words  of  the  defendant,  and  they  must 
receive  a  reasonable  construction.  If  the  parties  had  the 
meaning  that  is  contended  for  on  the  part  of  the  defendant, 
they  might  have  stipulated  expressly  that  the  plaintiffa 
should  not  supply  goods  on  credit,  if  the  principal  should 
make  default  in  payment  of  £50. 

Alderson,  B. — I  am  of  the  same  opinion.  It  is  clear, 
according  to  the  cases,  that  general  words  may  be  limited 
by  recitals,  and  made  particular.  That  is  the  principle; 
the  question  is  upon  its  application*      Here  the  general 
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words  iire>  that  the  surety  is  to  be  liable  for  such  sum,  not  .  ^^^'  ^ 

exceeding  £60,  as  shall  be  owing  at  the  end  of  the  tenancy;  Skj.lk& 

and  the  bond  does  not  contain  any  words  that  restrain  the  Jones. 
generality  of  that  stipulation. 

Box<FEy  B. — I  am  of  the  same  opinion.  It  is  not  un- 
worthy of  notice  that  the  bond  is  taken  in  £250:  that 
•eema  to  shew  that  the  parties  did  not  intend  to  restrict  the 
lialnlity  to  £50;  and  I  am  disposed  to  think  that  the 
obligees  might  have  sued  toties  quoties  upon  the  bond^ 
until  the  £250  was  exhausted. 

Rule  discharged. 


D 


Farina  r.  Home.  jv<w.  16. 


EBT  for  goods  sold  and  dehvered,  and  on  an  account  Goods  were 

.  ^    ,       Tfci  •    1  1  •  ihippcd  by  the 

•tated.     Flea,  nunquam  indebitatus.  pUmtiff  from 

At  the  trial,  before  the  under-sheriff  of  Middlesex,  it  ^~'^^on  L 

appeared  that  the  action  was  brought  by  the  plaintiff,  the  ^^^^J*^^  ®' 

well-known  manufacturer  of  Eau  de  Cologne,  residing  at  at  a  price  ex- 

the  city  of  Cologne,  to  recover  from  the  defendant,  a  dealer  xheywere  sent 

in  Eau  de  Cologne  in  London,  the  sum  of  £15,  price  of  *®*  J^^f^ 

25  dozen  of  Eau  de  Cologne,  which,  in  July,  1845,  the  plaintiff's  ia 

defendant  had  verbally  ordered  from  the  plaintiff.     It  was  recei?ed*them 

accorfingly  sent  by  the  plaintiff  from  abroad  to  a  shippbg  Jb^^^r*^ 

agent  of  the  plaintiff  in  London,  named  Brenchley,  who  ^harfinger,  in- 

reoeived  it,  and  warehoused  it  with  one  Barber,  a  wharf-  fendant  of  their 

inger,  at  the  same  time  informing  the  defendant  of  its  wharfinger 

arrival.   On  receipt  of  the  goods.  Barber  handed  to  Brench-  J'^r^^'J^g'^a^nt 

ley  a  delivery  warrant,  dated  2l8t  July,  whereby  they  were  a  delivery- 
warranty  where- 
bj  the  goods  wen  made  deliTerible  to  hina  or  his  assignees  bj  indorsement,  on  payment  of  rent 
and  charges.  The  agent  indorsed  and  delivered  this  warrant  to  the  defendant,  who  kept  it  for 
several  numChs,  tad,  tiotwithstanding  repeated  applications,  did  not  pay  the  price  of  or  charges 
npon  the  goods,  nor  return  the  warrant,  bnt  said  he  had  sent  it  to  his  solicitor,  and  that  he 
intended  to  resist  payment,  for  that  he  had  never  ordered  the  goods ;  and  that  they  would 
remain  for  the  present  in  bond  : — Held,  that  there  was  no  such  delivery  to  and  acceptance  by 
the  defendant  of  the  goods,  as  to  satisfy  the  17th  section  of  the  Statute  of  Frauds. 
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2^6^  made  deliverable  to  Brencldey  or  his  assignee  by  indorse- 
ment»  on  payment  of  rent  and  chaises  from  the  25th  o£ 
July.  Brenchley  forthwith  indorsed  and  sent  it  to  the  de- 
fendant. The  defendant  kept  the  warrant  for  about  ten 
months^  and,  although  repeatedly  applied  to,  to  pay  the  price 
of  and  chaises  on  the  goods,  he  did  not  do  so;  and  he 
refused  also  to  give  back  the  warranty  saying  that  he  had 
sent  it  to  his  solicitor,  and  that  he  intended  to  defend  the 
action,  for  he  had  never  ordered  the  goods ;  and  adding, 
that  they  would  remain  for  the  present  in  bond. 

Upon  these  facts,  it  was  contended  for  the  defendant, 
that  there  was  no  eiddence  of  the  delivery  and  acceptance  of 
the  goods,  sufficient  to  satisfy  the  Statute  of  Frauds.  The 
under-sheriff  left  the  question  to  the  jury,  whether  the 
defendant  had  accepted  and  received  the  goods;  stating 
tliat,  to  bring  the  case  within  the  statute,  it  must  be  an 
acceptance  with  the  intention  of  taking  possession  as  owner. 
The  jury  found  a  verdict  for  plaintiff,  damages  16/.  1 1^. 

In  Easter  Term,  Prentice  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection.  In  this  term 
(Nov.  3), 

Thomas  shewed  cause,  and  contended  that  there  had 
been  no  misdirection,  the  proper  question  having  been  left 
to  the  jury ;  and  that  the  detention  by  the  defendant  for 
so  long  a  period  of  the  delivery  warrant,  which  constituted 
tiie  titie  to  the  goods,  and  his  declaring  that  the  goods 
should  remsdn  in  bond,  were  circumstances  that  fully  war- 
ranted the  jury  in  inferring  that  he  had  accepted  them. 
He  cited  Seller  v.  Kee^es  {a)  and  Bushel  v.  Wheeler  {b\ 

Prentice^  in  support  of  the  rule. — ^There  has  been  no 
acceptance  and  receipt  of  the  goods  within  the  17th  section 
of  the  Statute  of  Frauds »  for  the  defendant's  acceptance 

(a)  2  Esp.  698.  (6)  9  Jurist,  63?. 
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of  die  dtUoery  warrant  is  not  an  acceptance  within  the         1846. 
statute.     The  vrords  of  the  17  th  section,  that  no  contract 
for  the  eale  of  goods  for  £10  or  upwards  shall  be  good, 
ese^t  (inter  alia)  **  the  buyer  shall  accept  part  of  the  said 
goods,  €md  actually  receive  the  same.'^    To  satisfy  these 
words,  there  must  be  both  a  deKvery  to  and  acceptance  by 
the  buyer  of  the  goods.     BUI  v.  Bament  {a)  is  strongly  in 
point.    There  the  defendant  ordered  goods  of  the  plaintiff's 
agent,  and  went  to  the  agent's  warehouse,  where  the  goods 
were  deposited,  and  directed  a  mark  to  be  placed  upon 
ihem ;  but  having  subsequently  refused  to  receive  the  goods, 
and  an  action  having  been  commenced  agunst  him,  he 
wrote  in  the  agent's  ledger,  at  the  bottom  of  a  page  con- 
taining the  statement  of  the  goods,  and  headed  with  the 
plaintiff's  name,  the  words  **  Received  the  above,"  which  he 
signed.     The  Court  held,  that  this  was  no  evidence  of  a 
delivery   and   acceptance.  )(Parhe,  B.,  there   says,  after    fV 
observing  that  the  written  receipt  was  some  evidence  of  an 
acceptance,  *^  But  there  must  also  be  a  delivery;  and  to 
constitute  that,  the  possession  must  have  been  parted  with 
by  the  owner,  so  as  to  deprive  him  of  the  right  of  lien." 
Now  here  the  goods  remained  in  the  hands  of  the  shipping 
agent  of  the  plaintiff,  who  therefore  retained  his  right  of 
hen.  X  In  Hanson  v.  Armitage{b),  the  evidence  was,  that  a 
party  rerident  in  the  country  had  been  in  the  habit  of  buy- 
ing goods  of  a  London  merchant,  whose  habit  it  was  to  de- 
liver them  to  a  wharfinger  in  London,  to  be  forwarded  to 
the  buyer  by  the  first  ship.     It  was  held  that  the  receipt  of 
sach  goods  by  the  wharfinger  was  not  an  acceptance  by  the 
buyer,  sufiScient  to  satisfy  the   Statute  of  Frauds;  and 
Abbotty  C.  J.,  in  giving  judgment,  referred  to  Howe  y.  Pal- 
mer {c^  where  it  was  held  that  there  could  be  no  actual 
acceptance,  so  long  as  the  buyer  retained  the  right  to  object 
to  either  the  quantiun  or  the  quality  of  the  goods.    But 

(•)  9  M.  &  W.  36.        (*)  5  B.  &  Aid.  657.       (c)  3  B.  &  Aid.  321. 
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Bentall  v.  Burn  {a)  is  directly  in  point  It  was  there  held, 
that  a  vendee's  acceptance  of  a  delivery  order  of  the  Lon- 
don Dock  Company  was  not  an  acceptance  of  the  goods 
themselves,  within  the  Statute  of  Fraads.-^He  also  referred 
to  Zwinger  v.  Samuda  {p). 

The  judgment  of  the  Court  (c)  was  now  delivered  by 

Parke,  B. — In  this  case,  which  was  argued  before  us,  in 
the  absence  of  the  Lord  Chief  Baron,  a  few  days  ago,  the 
only  point  we  wished  to  consider  was,  whether  there  was 
sufficient  evidence  of  the  acceptance  and  actual  receipt  of 
the  goods  to  satisfy  the  17  th  section  of  the  Statute  of 
Frauds.  The  evidence  as  to  this  part  of  the  case  was,  that, 
after  the  defendant  had  verbally  ordered  a  quantity  of  Ekku 
de  Cologne,  and  at  the  price  of  more  than  £10,  from  the 
plaintiff's  agent  in  London,  (the  plaintiff  residing  at  Co- 
logne), a  case  containing  the  quantity  ordered  was  received 
by  the  agent,  and  warehoused  by  him  with  a  wharfinger 
and  warehousekeeper,  who  gave  for  it  a  document,  dated 
the  21st  of  July,  which  is  called  a  warrant,  by  which  the 
case  was  made  deliverable  to  the  agent  or  his  assignee,  by 
indorsement,  on  payment  of  rent  and  charges  from  the  25th 
of  July,  and  the  agent  indorsed  it  to  the  defendant,  and 
sent  it  to  him.  This  warrant  the  defendant  kept  for  some 
months.  He  was  repeatedly  applied  to  for  the  charges  upon 
and  price  of  the  Eau  de  Cologne,  which  he  did  not  pay ;  nor 
did  he  return  the  warrant  when  asked  for  it,  but  said  he 
had  sent  it  to  his  solicitor,  and  meant  to  defend  the  action,  as 
he  had  never  ordered  the  goods;  and  he  further  said,  the 
goods  would  remain  at  present  m  bond. 

It  was  contended,  on  the  trial  before  the  under-sheriff, 
that  there  was  no  such  evidence  of  the  acceptance  and  receipt 
of  the  goods  as  to  bind  the  bargain.  The  under-sheriff  left 
the  question  of  receipt  and  acceptance  to  the  jury,  stating. 


(a)  3  B.  &  Cr.  423. 
{h)  7  Taunt.  265. 


(c)  ParkCy  B.,  Aidersan,  B., 
and  Rolfe,  B. 


I  .'-.  ;;: .  ri' 
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and  correctly  stating,  that,  to  bring  the  case  within  the  Bta-         1846. 
tate,  the  acceptance  must  be  with  the  intention  of  taking 
as  owner.   The  jury  found  a  verdict  for  the  phun- 
The  underHsheriff  ordered  the  writ  of  trial  to  be-  re- 
tained, in  order  to  allow  time  for  an  application  to  the 
Coort,    On  a  motion  for  a  new  trial,  we  intinoated  our  opin- 
ion that  there  was  evidence  to  go  to  the  jury  of  the  defend- 
ant's Qcceptanee  of  the  goods  by  retaining  the  delivery  war- 
rant ;  but  Mr.  Prentice^  insisted  that  there  was  no  sufficient 
evidence  of  the  aciuaiy^api  of  the  goodsT^t  is,  the  deU" 
vay  ot  the  poeaession  oFtEegoods  on  behafiTof  the  vendor 
iottl^  TWd^  UUl  th#  receipt  of  tLe  possession  by  the  ven- 
dee;  and  tbat  the  delivery  and  receipt  of  the  warrant  was 
not  in  effect  the  same  thing  as  the  delivery  and  receipt  of  the 
goods ;  and  we  are  all  of  that  opinion.     This  warrant  is  no 
more  than  an  eAgagement  by  the  wharfinger  to  deliver 
to  the  consignee^  or  any  one  he  may  appoint;  and  the 
wharfinger  holds  the  goods  as  the  agent  of  the  consignor 
(who  is  the  vendor^s  agent),  and  bis  possession  is  that  of  the 
ooofflgnee^  until  an  assignment  has  taken  place,  and  the 
wharfinger  haa  attorned,  so  to  speak,  to  the  assignee,  and 
agreed  mth  him  to  hold  for  him.    Then,  and  not  till  then, 
the  wharfinger  is  the  agent  or  bailee  of  the  assignee,  and 
his  possesion  that  of  the  assignee,  and  then  only  is  there  a 
eoDstmctive  delivery  to  him.    In  the  meantime,  the  war* 
rant,  and  the  indorsement  of  the  warrant,  is  nothing  more 
thsn  an  offer  to  hold  the  goods  as  the  warehouseman  of  the 
awgnee.     The  case  is  in  principle  the  same  as  that  of  Ben-- 
taU  V.  Bum^  and  others,  which  are  stated  and  well  dis- 
cussed in  a  recent  able  work  of  Mr.  Blackburn,  ^^  On  the 
Contract  of  Sale,"  pp.  27, 41,  297 ;  and  in  Mr.  C  Addison's 
work,  p.  70,     We  all  therefore  think,  that,  though  there 
WAS  sufficient  evidence  of  the  acceptance,  if  the  goods  had 
been  ddivered  to  the  defendant,  there  is  none  of  the  receipt; 

and  therefore  there  must  be  a  new  trial. 

Rule  absolute. 
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jVb».  19.  Woodcock  v.  Houldsworth. 

If  a  notice  of     AsSUMPSIT  by  indorsee  against  indorser  of  a  bill  of 

dMnonoar  of  a 

biU  of  exchange  exchange^  dated  9th  January,  1846^  drawn  by  J.  Sharp, 

the^holderin  payable  to  his  Order  two   months  after  date,    indorsed 

nSt  ^^J^  by  him  to  the  defendant,  by  the  defendant  to  one  Wig- 

if,  through  gins,  and  by  Wiggins  to  the  plaintiff.     Plea,  that   the 

delaj  of  the  defendant  had  no  due  notice  of  dishonour ;  and  issue  there- 

henot iWiiired  ^^'     -^*  ^^^  *"^  before  Pollock,  C.  B.,  at  the  sittings  in 

the  poat-mark  come  due  on  the  12  th  of  March,  notice  of  dishonour  was 

Kiven  in  evi-  ^^^  to  the  plaintiff  on  the  13th.     A  witness  called  on  the 

to  ^ptotS^*  part  of  the  plaintiff  stated,  that  on  the  14th  of  March  he 

either  by  per-  put  into  the  post-office  a  letter  directed  to  the  defendant. 

Bona  nrom  the  •   .  , 

Dott-office,  or     Containing  notice  of  dishonour  of  the  bill ;  but  he  admitted, 
are^in^e\rbit  ^^  cross-examination,  that  on  a  former  occasion  he  had  kept 
Sfttow  f^"**       a  letter  in  his  pocket  for  a  considerable  time  instead  of 
thatpoit-office.  posting  it     The  letter  in  question  was  called  for  and  pro- 
duced; it  bore  a  post-office  mark  which  was  indistinct,  but 
which  the  defendant  contended  was  that  of  the  18th  of 
March.     It  was  urged  by  the  plaintiff's  counsel,  first,  that 
the  post-mark  oughts  under  these  circumstances,   to   be 
proved  by  the  postmaster,  or  some  person  connected  with 
the  post-office,  whose  mark  it  bore;  and  further,  that  the 
post-mark  shewed  only  the  time  at  which  the  notice  of  dis- 
honour was  delivered  out  from  the  post-office  to  the  defend- 
ant»  whereas  the  question  was,  when  it  was  posted  by  the 
plaintiff.   The  Lord  Chief  Baron,  in  summing  up,  stated  that 
he  thought  it  was  not  necessary  that  the  post-mark  should 
be  proved  in  the  manner  contended  for  on  the  part  of  the 
plaintiff;  and  told  the  jury,  that  if  they  thought  the  post- 
mark on  the  letter  was  that  of  the  18th  of  March,  the  notice 
was  too  late,  and  the  defendant  was  entitled  to  the  verdict ; 
for  that  the  issue  was,  whether  the  defendant  received  the 
notice  in  due  time,  and  if  it  was  not  properly  dispatched  from 
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the  poet-office,  the  delay  was  at  the  risk  of  the  party  send* 
jng  it.  The  jury  found  that  the  post-mark  was  that  of  the 
18th  of  March,  and  that  the  letter  was  delivered  out  of  the 
post-office  to  the  defendant  on  that  day :  and  the  verdict 
was  accordingly  entered  for  the  defendant,  leave  bding  re- 
served to  the  plaintiff  to  move  to  enter  a  verdict  for  him 
for  the  amount  of  the  bill. 

Early  in  this  term,  Bovill  obtained  a  rule  nisi  to  enter  the 
yerdict  for  the  plaintiff,  or  for  a  new  trial. 
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1846. 


Woodcock 

V. 

HOULDS- 

WORTB. 


Martin  and  Tamlinsan  now  shewed  cause. — The  postp- 
inaik  was  of  itself  some  evidence  for  the  jury  of  the  letter 
having  been  posted  on  the  18th  of  March.  It  was  a  part 
of  the  plaintiff's  own  document,  which  was  produced  when 
called  for  by  him,  and  put  in  as  a  part  of  his  case.  It  was 
not,  therefore,  necessary  to  call  anybody  from  the  post- 
office  to  prove  the  fieust.  [JParke,  B. — Bex  v.  Watson  (a)  is 
an  authority  to  shew  that,  in  the  case  of  the  publication  of 
a  libel,  the  post-mark  alone  is  not  sufficient  evidence  of  a 
publication  in  a  particular  place.  According  to  the  case  of 
Abbey  v.  LiH  (6),  it  would  seem  that  that  evidence  may  be 
given,  not  only  by  persons  connected  with  the  post-office, 
(although  it  b  certainly  a  common  practice  to  prove  by  the 
postmaster  that,  by  the  course  of  his  office,  letters  should 
miye  at  a  certain  time),  bnt  by  persons  who  are  in  the 
habit  of  receiving  letters  by  the  post] 

Secondly,  the  proper  question  for  the  jury  was,  when 
the  defendant  received  the  notice  of  dishonour;  and  if  so, 
the  18th  of  the  month  was  certainly  too  late. — They  cited 
Stocken  v.  Collin  (e). 

Bovin,  in  support  of  the  rule,  contended,  first,  that  some 
independent  evidence  ought  to  have  been  given  of  the  post- 
mark ;  and  secondly,  that,  upon  the  other  point,  there  was  a 


(a)  1  Campb.  216.        (b)  5  Bing.  299.        (e)  7  M.  &  W.  516. 
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1846. 

WOOPCOCB 

V. 

HoOLOfl- 

WORTH. 


dear  misandentaiidii^ ;  for  that,  if  a  letter  oonTeying 
notice  of  cBdionaar  of  a  b3l  of  exchange  were  pnt  into  the 
post-office  in  time  to  be  delirered  on  the  proper  day  in  the 
ordinary  course  of  the  business  of  the  office,  but  from  some 
delay  in  the  office  it  did  not  reach  its  destination  until  a 
later  period,  the  tender  was  not  prejudiced  thereby :  Dobree 
y.JE(uttoaod(a), 


Pabke,  B. — This  rule  must  be  absolute  for  a  new 
The  jury  should  have  been  asked  to  say  on  what  day  the 
letter  was  posted,  not  on  what  day  it  was  received.  No- 
tices of  dishonour  are  generally  put  into  the  post;  whea 
that  is  done,  although,  by  some  mistake  or  delay  at  the 
post-office,  the  letter  fails  to  reach  its  destination  in  proper 
time,  the  party  who  posted  it  ought  not  to  be  pr^udiced ; 
he  has  done  all  that  was  usual  and  necessary,  and  he  does 
not  guarantee  the  certainty  or  correctness  of  the  post-office 
delivery. 

Pollock,  C.  B.,  Alderson,  B.,  and  Rolfe,  B.,  con- 
curred. 

Rule  absolute. 

(a)  3  C.  &  P.  250. 


Nov»  21.  Barlow  v.  Browne. 

The  defendant,  UEBT  for  mouey  had  and  received.  Pleas,  1st,  nun- 
M*(S!l^So"lr* ""'  quam  indebitatus ;  and  2ndly,  a  set-off  for  woit  and  labour, 

and  issue  thereon.  At  the  trial,  before  the  Secondary  of 
London,  it  appeared  in  evidence,  that,  by  the  will  of  a  de- 
ceased person  of  the  name  of  Qrantham,  the  sum  of  £130 

stating  that  he 

would  reoiit  it  in  any  way  the  legatee  might  auggest.  He  transacted  the  business  necessary  for 
the  transfer  of  the  legacy,  and  remitted  to  the  legatee  the  amount  of  the  legacy,  minus  a  sum 
deducted  for  expenses : — Held,  that  the  defendant  was  not  liable  to  the  legatee,  in  an  action  for 
money  had  and  receiTod,  for  ths  som  so  deducted. 


mrote  to  a 
legatee  inform- 
ing him  of  his 
legacy  and  its 
amount,  and 
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was  bequeathed  amongst  four  persons,  of  whom  the  plamtiff  ^  1846. 
was  one,  (his  share  amounting^  after  payment  of  legacy 
duty,  to  3021  I7s.  Qd.),  and  one  Oddie  was  appointed  ex- 
ecutor. The  defendant,  who  was  the  executor's  brother- 
in-law,  and  acted  as  his  agent  in  the  management  of  the 
business  relating  to  the  legacies,  wrote  to  the  plaintiff  a 
letter,  on  the  17th  of  March,  1845,  first  giving  him  inform- 
ation as  to  his  right  to  the  legacy,  and  stating  its  amount ; 
and  subsequently,  in  a  letter  to  a  person  named  Gaskell,  an 
agent  of  die  plaintiff,  he  stated  that  he  would  remit  the 
plaintiff's  legacy  in  any  manner  he  might  suggest.  He 
afterwards  inclosed,  in  another  letter  to  the  plaintiff,  the 
legacy  receipt  for  signature;  and  ultimately  remitted  to 
lum  the  sum  of  £24,  the  remaining  6L  17^.  6d.  being  de- 
ducted as  the  plaintiff's  share  of  the  expenses  attending  the 
business,  of  which  the  defendant  inclosed  him  an  account 
It  was  to  recover  the  sum  of  6/.  17s,  6d.  that  the  present 
action  was  brought 

It  was  objected  for  the  defendant,  that,  upon  these  facts, 
the  action  was  not  msdntainable.  The  Secondary  reserved 
the  point,  and  a  verdict  was  taken  for  the  plaintiff,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit 

Hffott  having  obtained  a  rule  nisi  for  that  purpose, 

Petersdorff  now  shewed  cause. — The  defendant's  letters 
contain  a  distinct  statement  of  the  receipt  by  him  of  the 
sum  of  30/.  Xls.  6d.y  as  applicable  to  the  pliuntiff's  share  of 
the  legacy ;  and  the  language  of  them  amounts  to  a  pro- 
mise to  pay  it  over  to  him.  The  defendant  treats  himself 
throughout  as  the  agent  of  the  plaintiff  to  obtain  the 
money,  and  makes  a  charge  to  him  for  doing  so.  In  Meert 
V.  Moessard  (a),  tiie  defendant,  in  the  character  of  adminis- 
trator, received  a  sum  of  money,  which,  by  the  agreement 

(a)  1  Moo.  &  P.  8. 
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1846.        of  the  parties  entitled  to  it,  was  to  be  applied  in  re-payxncnt 

Bablow      of  the  funeral  expenses  of  the  intestate's  widow,  which  had 

*•  been  paid  by  the  plaintiff,  and  promised  so  to  apply  it ;  and 

it  was  held  that  the  pUdntiff  was  entitled  to  recover  it  in  an 

action  for  money  had  and  received. 

Parke,  B. — In  that  case  there  was  an  express  promiBe 
by  the  defendant  to  pSy  the  money  over  to  the  plaintiff; 
here  there  is  not  the  least  pretence  to  say  that  the  defend- 
ant has  ever  agreed  to  hold  the  money  for  the  plaintiff: 
he  is  the  agent  of  the  executor,  not  of  the  plaintiff,  to  re- 
ceive the  money ;  nor  is  he  a  mere  stakeholder.  So  long' 
as  the  money  is  in  his  hands,  it  is  in  the  hands  of  the  ex- 
ecutor. There  is  no  privity  whatever  between  him  and  the 
plaintiff. 

Pollock,  C.  B.,  Alderson,  B.,  and  Rolfe,  B.,  con- 
curred. 

Rule  absolute. 


jyj^  21  Kearsley  V,  Cole, 

The  plaintiff,  a  ASSUMPSIT  for  money  paid,  for  interest,  and  on  an 
aSmtog^m-  ^^^^^^^  stated.  Pleas,  non-assumpsit  and  payment,  on 
pany,  became,    which  issues  were  joined. 

a  saretj  for 

advances  to  At  the  trial,  before  Williams^  J.,  at  the  last  Spring  As- 

the'compuyto  ^izes  at  Chester,  it  appeared  that  the  action  was  brought 
Tb  ^d{^^^\  ^  recover  the  sum  of  £500,  as  money  paid  by  the  plaintiff 
afterwards  exe-  in  discharge  of  his  liability  as  surety  for  the  defendant, 
position-deed,  under  a  guarantee  dated  27th  of  April,  1836,  given  by  the 
SaTntiff^Md       plwntiff  to  a  banking  co-partnership,  called  the  "Com- 

the  banking 

company  were  parties,  whereby  he  assigned  his  property  to  trustees  for  the  benefit  of  his  credi- 
tors ;  and  this  deed  contained  a  stipulation  for  a  reserve  of  remedies  against  sureties  for  the  defend- 
ant. The  pkintiff  having  been  compelled  to  pay  the  debt  to  the  banking  company : — Heldt  that 
he  was  entitled  to  recover  bsck  the  amount,  in  an  action  for  money  paid,  from  the  defendant.  , 
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merciai  Bank  of  England/'  for  the  repayment  of  advances  ^846. 
made  and  to  be  made  by  the  company  to  the  defendant.  In 
the  year  1839^  the  defendant  became  embarrassed  in  his 
drcumstances,  and  on  the  19th  of  August  in  that  year,  he 
assigned,  by  deed,  all  his  property  to  trustees  for  the  bene- 
fit of  his  creditors.  This  assignment  was  executed  by  the 
[Jaintiff  (to  whom  tlie  defendant  was  indebted  independ- 
ently of  his  liability  under  the  guarantee),  the  defendant, 
and  others  of  his  creditors,  including  the  banking  company ; 
and  it  appeared  also  that  the  plaintiff  had  been  active  m  so- 
liciting sigoatures  to  it.  It  contained  a  covenant  on  the 
part  of  the  plaintiff,  and  the  other  creditors,  not  to  sue  the 
defendant  for  any  debts  then  owing  by  him  to  them,  subject 
to  the  following  proviso: — "Provided  always,  and  it  is 
hereby  also  declared  and  agreed,  that  notwithstanding  any- 
thing hereinbefore  contained,  any  creditor  or  creditors  who 
have  or  hath  any  specific  lien  or  security,  or  several  dis- 
tinct securities,  for  his,  her,  or  their  demand  or  demands,  or 
any  part  thereof^  or  to  the  payment  whereof  any  person  or 
persons  is  or  are  liable  as  a  surety  or  siureties  for  the  said 
Henry  Cole,  or  upon  any  India  bills  of  exchange,  shall 
and  may  execute  these  presents  without  prejudice  to  the 
same  security,  or  to  the  claim  against  any  surety  or  sure- 
ties, or  other  person  or  persons  as  aforesaid,"  &c. 

In  the  year  1841,  the  plaintiff  was  called  upon  by  the 
Commercial  Bank  of  England  to  pay  them  the  £500  secured 
by  the  guarantee ;  he  accordingly  piud  the  amount,  with 
interest,  and  brought  this  action  to  recover  back  the  money 
so  paid.  At  the  time  of  the  execution  of  the  guarantee,  of 
the  deed  of  assignment,  and  of  the  payment  by  the  plaintiff, 
be  was  a  shareholder  in  the  banking  co-partnership. 

It  was  contended  for  the  defendant,  at  the  trial,  that, 
under  these  circumstances,  the  money  paid  by  the  plaintiff 
was  not  money  paid  to  the  use  of  the  defendant,  on  two 
grounds :  first,  that  the  debt  due  to  the  banking  company 
was  discharged  by  the  composition  deed ;  secondly,  that  the 

VOL.  XVI.  K  M,  W. 
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1846.^  plaintiff,  being  himself  a  partner  in  the  banking  company, 
could  not,  by  payment  of  a  debt  due  to  himself  and  his  co- 
partners, raise  an  implied  promise  of  repayment  against  his 
principal.  The  learned  Judge  reserved  both  points  for  the 
opinion  of  the  Court,  and,  under  his  direction,  a  verdict  was 
found  for  the  pltdntiff  for  the  amount  claimed,  with  liberty 
to  the  defendant  to  move  to  enter  a  nonsuit.  In  last 
£a6ter  Term, 

Martin  obtfuned  a  rule  nisi  accordingly ;  against  which, 
in  Trinity  Vacation  (June  26), 

Webby  (the  Attomey^General  with  him)  shewed  cause. — 
With  respect  to  the  latter  ground  on  which  this  rule  was 
granted,  it  is  plain  from  the  stat.  I  &  2  Vict  c  96,  s.  1, 
that  the  plaintiff  is  not,  by  reason  of  his  being  a  share- 
holder in  the  banking  company,  precluded  from  recovering 
from  the  defendant  the  money  he  has  been  called  upon  to 
pay  as  his  surety.  That  statute  expressly  provides,  ^^  that 
no  action  or  suit  (by  or  against  a  banking  co-partnership) 
shall  in  anywise  be  affected  or  defeated  by  reason  of  the 
pbdntiffs  or  defendants,  or  any  of  them  respectively,  or  any 
other  person  in  whom  interest  may  be  averred,  or  who  may 
be  in  anywise  interested  or  concerned  in  such  actions,  being 
or  having  been  a  member  of  such  co-partnership ;  and  that 
all  such  actions,  suits,  and  proceedings,  shall  be  conducted 
and  have  effect  as  if  the  same  had  been  between  strangers.^' 
And  the  case  of  Ex  parte  Davidson  (a)  is  an  authority  to 
shew  that  this  clause  applies  not  only  to  claims  of  the  com- 
pany inter  se,  but  also  to  transactions  between  the  com- 
pany and  one  of  its  membera  in  other  rights. 

Secondly,  a  creditor  who  executes  a  deed  of  composition 
may  lawfully  reserve  his  remedies  against  sureties  for  the 
debtor ;  and  a  surety  is  not  discharged,  if  it  be  stipulated 

(a)  ]  Mont,  Deacon,  and  De  Gex,  048. 
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in  the  deed  of  composition  that  the  remedies  against  him         1846. 
shall  be  reserved ;  especially  where,  as  in  the  present  case, 
the  surety  la  a  consenting  party  to  that  stipulation,  by  him- 
sdf  executing  the  deed     This  is  established  by  numerous 
dedfflODS.     It  was  expressly  so  held  by  Lord  Eklon  in  £x 
parte  Carstcnrs  (a),  and  in  £!x  parte  Glendinning  (^).      In 
the  latter  case  he  says,  **  If  a  man  by  deed  agree  to  give  his 
principal  debtor  time,  and  in  the  deed  expressly  stipulate 
for  the  reservation  of  all  his  remedies  against  other  persons, 
they  shall  still  remain  liable,  notwithstandbg  the  arrange- 
ment between  their  principal  and  the  creditor ;  but  if  the 
cre£tor  do  not  reserve  his  remedies,  the  deed  will  operate 
as  a  discharge  to  the  sureties."   And  again,  *^  Ever  since  Mr. 
Ridtard  Burke's  case  (c),  the  law  has  been  clearly  settled,  and 
it  is  now  perfectly  understood  that  imless  the  creditor  reserve 
his  remedies,  he  discharges  the  surety  by  compounding  with 
the  princa^pal ;  and  the  reservation  must  be  upon  the  face  of 
the  instrament  by  which  the  parties  make  the  compromise." 
In  BauUbee  v«  Stubbs  (d),  the  same  learned  Judge  pro- 
poonded  the  same  doctrine,  and  said  it  had  been  held  at 
law  as  well  as  in  equity.    Ex  parte  Giff6rd{e)  is  to  the 
same  effect;  and  in  Camper  v.  Smith  (/),  this  Court  recog* 
nised  the  authority  of  those  cases.     That  was  an  action  of 
sflsompat  oa  a  guarantee  given  to  the  plaintiff  fat  goods 
supplied  by  them  to  one  Green,  which  provided  that  the 
plaintifis  were  to  have  liberty  to  hold  over  or  renew  bills, 
notes,  &C.,  given  by  Green,  and  to  grant  to  Green,  and  the 
persons  liable  on  such  bills,  &c,  any  indulgence,  and  to 
compound  with  them  or  him  respectively,  as  the  plaintiffs 
might  think  fit,  without  the  same  discharging  or  in  any 
maaaer  affecting  the  liability  of  the  defendant  by  vhrtue  of 


(a)  Back's  B.  C.  560.  {d)  18  Vea.  20. 

{h)  Id.  517.  {e)  6  Ves.  805. 

(c)  Cited  in  English  v,  Dcur-  (/)  4  M.  &  W.  510. 
ley^  2  Bos.  &  P.  €a\ 
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1S46.  the  guarantee:  and  it  was  held  that,  under  the  express 
terms  of  this  agreement,  the  security  was  not  discharged  by 
the  subsequent  release  of  the  principal  debtor  by  a  compo- 
sition deed,  without  the  privity  of  the  defendant,  and  with- 
out notice.  That  case  is  stronger  than  the  present,  because 
here  the  plaintiif,  the  surety,  was  a  consenting  party  to  the 
composition  deed  itself. 

Martin  and  E.  V.  Williams,  in  support  of  the  rule. — 
First,  where  a  creditor  enters  into  a  deed  of  composition 
with  his  debtor,  he  loses  his  remedy  against  a  siu^ty  for 
tlie  debtor,  unless  it  be  expressly  reserved  with  the  consent 
of  the  surety  as  such.  Now  in  this  case,  although  the 
plaintiff,  the  surety,  executed  the  deed,  he  did  so  merely  as 
a  creditor  of  the  defendant  in  respect  of  other  tnmsactions, 
and  no  express  consent  by  him,  as  surety,  to  the  reserve  of 
remedies  against  him  on  the  guarantee,  appears  in  the  case. 
There  are  two  grounds  upon  which  the  discharge  of  a 
surety,  by  a  deed  of  composition  with  his  principal,  is 
founded ;  first,  that  thereby  the  situation  of  the  surety  is 
altered,  and  he  is  placed  in  a  position  in  which  he  never 
contracted  to  be  placed ;  and  secondly,  that  the  continuance 
of  the  surety's  liability  would  be  a  fraud  upon  the  principal, 
by  rendering  him  liable  over  to  the  surety,  notwithstanding 
his  release  by  the  creditor :  Ex  parte  Gifford,  Ex  parte 
Glendinninffy  Boultbee  v.  Stubbs,  Nisbet  v.  Smitii  (a).  Ex 
parte  Wilson  {b).  These  grounds  equally  apply,  although 
the  creditor  have  made  a  secret  agreement  with  the  debtcnr 
that  his  remedies  shall  be  reserved  against  the  surety.  But, 
secondly,  even  where  a  surety,  who  would  otherwise  be 
discharged,  assents  to  a  composition  deed  containing  such  a 
reservation,  he  cannot  have  recourse  over  to  the  principal 
debtor;  for  although  he  agrees  to  the  composition  deed,  he 
agrees  to  it  without  right  of  suit  against  the  principal 

(a)  2  Bro.  Ch.  C.  579.  (h)  11  Ves.  412. 


MtGHAELMAS  TERM^   10  VICT.  133 

debtor.  The  liability  of  the  surety  to  the  creditor  under  ^1^^- 
the  compoeition  deed  is  a  liability  not  arising  out  of  his 
original  contract  of  suretyship,  but  existing  by  virtue  of  a 
new  contract^  whereby  he  expressly  agrees  to  be  liable  for 
the  debt,  notwithstanding  the  discharge  of  the  principal: 
Forsyth  on  Compositions,  76.  The  consent  of  the  surety 
to  the  compoffition  is  in  the  nature  of  an  election  to  stand 
in  the  place  of  the  creditor  with  respect  to  his  remedy 
agaunst  the  principal.  This  position  is  strongly  enforced  in 
the  note  appended  to  the  case  of  Lewis  v.  Jones  (a),  which 
it  is  understood  was  furnished  to  the  reporters  by  Mr. 
Justice  Hohrayd.  It  is  there  said,  ^^  Where  a  surety  com* 
pels  the  creditor  to  sue,  or  prove  under  a  comnussion  of 
bankmptey  against  the  principal,  he  is  considered  as  elect- 
ing to  stand  in  the  situation  of  the  creditor  with  respect  to 
the  remedy  against  the  principal,  and  in  order  to  do  so  must 
bring  the  debt  into  Court;  Beardmore  v.  Cruttenden(b\ 
Diet  per  Ld.  Ch.  in  Wright  v.  Simpson  (o).  Hence  it  may 
follow,  that  if  a  creditor,  at  the  request  of  the  surety, 
and  for  his  relief,  agrees  to  accept  a  composition  from  the 
prindpal,  the  surety  would  be  considered  as  electing  to 
stand  in  the  situation  of  the  creditor,  and  that  he  could  not 
recover  over  against  the  principal  upon  being  compelled  to 
pay  the  residue  of  the  debt."  The  plaintiff  cannot  nuun« 
tain  this  action,  unless  he  was  compellable  to  pay  the  ori- 
ginal debt  in  his  character  of  surety.  But  the  original 
debt  was  released  and  gone  by  the  composition  deed,  which 
operated  by  way  of  accord  and  satisfaction:  Com.  Dig. 
Accord,  (B.  2)  4 ;  Good  v.  Cheeseman  (<f),  Cowper  v. 
Green  (e). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

(a)  4  B.  &  Cr.  515.  (d)  2  B.  &  Adol.  328. 

(b)  Cooke'8  Bankr.  Laws,  211.  (c)  7  M.  &  W.  633. 

(c)  6  Ves.  734. 
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2f^l^  Parke,  B. — This  was  an  action  for  money  paid  by  the 

plaintiff  for  the  use  of  the  defendant,  which  was  tried  be«* 
fore  my  late  Brother  Williams,  at  Chester,  at  the  last 
Spring  Assizes.  The  plaintiff  recovered  a  verdict  for  j£600 
and  upwards,  since  reduced  to  SOTL  13s.  A  rale  nisi  was 
giunted  on  a  p(nnt  reserved.  The  case  was  fully  ai^^ed 
after  last  Term,  by  Mr.  Welsby  and  the  present  Mr.  Jus- 
tice WilUams,  and  we,  who  heard  the  argui^ent^  are  of 
opinion  that  the  rule  ought  to  be  discharged. 

The  plaintiff  was  surety  for  the  defendant  to  the  Commer- 
cial Bank  of  England,  by  a  guarantee  of  £500.    The  defend- 
ant failed,  and  a  deed  of  composition  was  entered  into  between 
the  creditors  of  the  defendant,  including  the  bank,  certain 
trustees,  and  the  defendant.     The  deed  was  executed  in  Au- 
gust, 1839,  and  it  contmns,  among  other  provisions,  afVer  an 
assignment  of  the  defendant's  estate  and  effects  to  trustees, 
a  covenant  on  the  part  of  each  creditor  with  the  defendant, 
not  to  sue  him  by  reason  of  any  debts  then  owing  from  him ; 
and  if  such  creditor  should  do  so,  that  the  defendant  might 
plead  the  indenture  as  a  general  release ;  with  a  proviso, 
that,  notwithstanding  anything  therein  contained,  any  cre- 
ditor who  had  a  lien  or  security  might  execute  the  deed, 
without  prejudice  to  it,  or  to  the  claim  of  any  surety  for  the 
defendant.     The  bank  executed  the  deed,  and  aflerwards 
called  on  the  plaintiff  to  pay  the  amount  under  his  guarantee. 
He  did  so,  and  then  sued  the  defendant  in  this  action  for 
money  paid.    It  appeared  that  the  plaintiff  was  a  shareholder 
in  the  bank  at  the  time  he  gave  his  guarantee,  and  since. 

On  the  part  of  the  defendant  it  was  contended,  that 
the  plaintiff  paid  in  his  own  wrong,  because  he  had  a 
good  defence  to  an  action  by  the  bank,  on  two  grounds ; 
first,  that  he  was  a  partner  in  the  banking  company,  and 
could  not  be  sued  by  them  on  his  guarantee;  secondly, 
that  he  was  discharged  by  the  effect  of  the  composition 
deed.  As  to  the  first  objection,  the  statute  of  the  1  &  2 
Vict.  c.  96,  is  an  answer,  and  the  statute  was  acted  upon  in 
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£r/iai^Z7aott&aii(a),  andonappealmCIianceiy(ft).  With 
xospect  to  the  second  ground,  Mr.  Williams's  argument 
rested  on  two  propositions ;  first,  that  by  the  deed  of  com- 
pottlion  the  creditor  lost  his  remedies  against  the  surety, 
unless  they  were  reserved,  and  the  surety  consented;  and, 
secondly,  that  if  the  surety  consented,  he  stood  in  the  place 
of  the  creditor,  and  had  no  claim  against  the  principal  for 
the  sum  which  he  afterwards  paid  to  the  creditor.  It  ap» 
pears  by  my  late  Brother  WiUiams^s  note,  that  the  plaintiff 
and  defendant  both  executed  the  deed,  and  the  plaintiff 
solicited  different  creditors  to  become  parties  to  it ;  conse- 
quently it  must  be  assumed  that  he  consented  to  the  re- 
serve of  remedies ;  and  the  question  is,  what  is  the  effect  of 
a  discharge  with  the  reserve  of  remedies  consented  to  by  the 
SHtety  f  We  do  not  mean  to  intimate  any  doubt  as  to  the 
effect  of  a  reserve  of  remedies  without  such  consent,  and  the 
cases  are  numerous  that  it  prevents  the  discharge  of  a 
surety,  which  would  otherwise  be  the  result  of  a  composi- 
tion with  or  giving  time  to  a  debtor  by  a  binding  instru- 
ment ;  and  the  reserve  of  remedies  has  that  effect  upon  this 
prindple — first,  that  it  rebuts  the  implication  that  the 
surety  was  meant  to  be  discharged,  which  is  one  of  the 
reasons  why  the  surety  is  ordinarily  exonerated  by  such 
a  transaction ;  and,  secondly,  that  it  prevents  the  rights  of 
the  surety  against  the  debtor  being  impaired,  the  injury  to 
such  rights  being  the  other  reason ;  for  the  debtor  cannot 
complain  if  the  instant  afterwards  the  surety  enforces  those 
rights  against  him,  and  his  consent  that  the  creditor  shall 
have  recourse  against  the  surety  is,  impliedly,  a  consent 
that  the  surety  shall  have  recourse  against  him.  This  is 
the  effect  of  what  Lord  Eldon  says,  in  Ex  parte  Gifford, 
and  BouUbee  v.  Stubbs,  as  to  the  reserve  of  remedies ;  and 
the  general  proposition,  that,  with  that  recourse,  the  com- 
position, or  giving  time,  does  not  discbarge  the  surety,  is 

(a)  1  Mont.,  D.  &  D.  64a       (b)  II  Law  J.  Rep.  (N.  S.)  Chan.  6. 
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1846.  supported  by  thoee  and  the  following  cases :  Ex  parte  Glenr 
dinning^  Nichols  v.  Norris,  Smith  v.  Winter  (a),  and  others* 
This  point  must,  therefore,  be  considered  as  settled*  Some 
remarks  have,  indeed,  been  made  by  Lord  Denman,  in  the 
case  of  Nicholson  y.  Revill{h\  on  the  doctrine  of  Lord  JEldan 
in  Ex  parte  Gifford,  throwing  doubt  on  its  correctness,  on 
the  supposition  that  Lord  Eldon  had  held  that  a  creditor 
could  release  one  joint  and  several  debtor,  and  hold  another 
liable  by  a  reserve  of  remedies;  which  would  certainly 
be  against  the  decision  in  Cheetham  v.  Ward  (c),  unless  the 
instrument  of  release  could,  by  reason  of  the  context^  be 
construed  to  be  a  covenant  not  to  sue,  as  it  was  in  the 
case  of  Solly  v.  Forbes  (d).  But  we  consider  it  dear  that 
Lord  Eldon  meant  only  to  apply  the  doctrine  to  cases  where 
there  was  no  release,  but  a  composition,  or  giving  time, 
not  amounting  to  a  release,  which  is  the  present  case ;  and 
with  reference  to  it,  the  rule  laid  down  by  Lord  Eldon  is 
not  impeached  by  Lord  Denman^s  remarks.  The  only 
question,  then,  in  this  case  is,  what  is  the  effect  of  the  ad- 
dition of  the  consent  of  the  surety  ?  That  such  a  consent 
would  not  have  the  effect  of  discharging  the  surety  as  to 
the  creditor,  is  clear;  on  the  contrary,  it  affords  an  addi- 
tional reason  against  the  discharge.  But  the  ground  on 
which  it  is  alleged  to  affect  the  plaintiff's  case  is,  that  it 
puts  the  surety  in  the  same  situation  as  if  he  had  applied  to 
a  court  of  equity  to  sue  in  the  place  of  the  creditor,  and 
had  been  permitted  to  use  his  name,  upon  payment  of  the 
debt  into  court ;  in  which  case  it  is  said  he  would  not  have 
been  allowed  afterwards  to  recover  over  against  the  princi- 
pal, as  suggested  in  the  note,  said  to  have  been  written  by 
Mr.  Justice  Holroyd,  to  Lewis  v,  Jones.  Supposing  that  a 
court  of  equity  would  so  deal  with  a  case  before  it,  on  which 
we  can  offer  no  opinion,  it  is  enough  to  say  that  we  do  not 
think  that  such  an  effect  can  be  attributed  to  the  act  of 

(a)  4  M.  &  W.  554.  (r)  1  Bos.  &  P.  630. 

(b)  4  Ad.  &  E.  675.  {d)  2  Brod.  &  B.  38. 
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aaaent  by  the  surety  to  a  composition  deed,  with  a  reserve  ^  1846. 
of  remedies,  unaccompanied  by  any  stipulation  that  the 
surety  should  stand  in  the  creditor's  place;  although  it 
would)  no  donbty  be  perfectly  competent  for  him  and  the 
debtor  to  make  a  bargain  with  each  other  to  that  effect 
In  this  case  there  is  no  evidence  tending  to  prove  such  a 
stipulation ;  there  is  nothing  but  the  single  act  of  assent ; 
and  we  therefore  think,  that  the  plaintiff  is  not  precluded 
finom  recovering  the  sum  paid  by  him  against  the  de- 
fendant. 

Kule  discharged. 


EdDISON  r.  PlORAM.  if^^  21. 

1  HE  declaration  in  this  case  contained  two  counts,  the  Where  the  de^ 
first  on  a  bill  of  exchange,  the  second  on  an  account  stated.  TOifaslum^ 
The  defendant  (not  being  under  terms  of  pleading  issua-  ^^^^j'^'^S^*®^ 
bly)   pleaded  non  assumpsit   to  the  whole  declaration;  oonristulgofa 
whereupon  the  plaintiff,  relying   on  the  general  rule  of  ^^chuge 
Hilary  Term,  4  WilL  4,  by  which  the  plea  of  non  assump-  ""^  ™°^ 
sit  is  inadmissible  in  actions  on  bills  of  exchange  and  pro-  plaintiff  cannot 
missory  notes,  signed  judgment.    Luahy  on  behalf  of  the  g«ne^lllj^° 
defendant,  had  obtained  a  rule  nisi  for  setting  aside  the  in-  co^i^not 
terlocutoiy  judgment  signed  by  the  plaintiff;  and  Temple,  ^^owlim  to 
for  the  plaintiff,  had  obtained  a  rule  to  amend  the  judg-  jadgment,  bj 
ment,  by  confining  it  to  the  first  count  of  the  declaration,  2e  ooimt  on 
and  entering  a  nolle  prosequi  to  the  second  count.  ^te^'  anoU 

prosequi  on  the 

Temple  now  shewed  cause  against  the  former  rule.  The  ^"^^  ^'"*"* 
plea  being  by  the  general  rule  *'  inadmissible  "  as  an  answer 
to  a  count  on  a  bill  of  exchange,  is  to  be  considered  as  not 
being  on  the  record  at  all.  The  first  count,  therefore,  re- 
mained altogether  unanswered,  and  the  plaintiff's  judgment 
was  regular.     He  cited  Keily  v.  ViUebois  (a), 

(o)  8  Dowl.  P.  C.  136. 
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1846.  Lush^  conti*i. — The  plea  cannot  be  treated  as  a  nullity ; 

Eddisom      '^^  ^^  merely  demurrable.     In  Hughes  v.  Pool  (a),  where  the 
^'  plaiotiffsigned  judgment  on  the  ground  that  the  defendant 

(who  was  under  terms  to  plead  issuably)  had  not  pleaded  to 
the  count  on  the  account  stated,  the  Court  set  aside  the 
judgment  on  terms.  Here  the  plea,  professing  to  answer 
the  whole  declaration,  is  in  reality  an  answer  to  part  only. 
That  renders  it  bad  on  special  demurrer,  but  does  not  en- 
title the  plaintiff  to  sign  judgment :  Putmy  v.  SwiMnn  (b), 
Cowper  V.  Jones  (c).  [^Parke,  B. — Suppose  the  converse  of 
this  case,  that  the  defendant  had  pleaded  non  assumpsit  to 
the  whole  declaration,  that  would  only  be  ground  of  de- 
murrer.] 

Secondly,  the  plaintiff  cannot  amend  his  judgment,  for  he 
cannot  sign  ^partial  judgment :  Wood  v.  Farr{d),  Worley 
Y.  Harrison  (e). 

Temphy  in  support  of  his  rule,  cited  Fraser  v.  Newton  (/), 
in  which,  under  similar  circumstances,  it  was  held  that  the 
plaintiff's  course  was  to  sign  judgment  on  the  count  on  the 
bill  of  exchange,  and  enter  a  nolle  prosequi  on  the  other 
counts  of  the  declaration.  He  referred  also  to  SeweU  v. 
Dale  (g). 

Lush  suggested  that  the  cases  of  Wood  v,  FarTf  and 
Worley  v.  Harrison,  were  not  cited  in  Frcuer  v.  Newton, 

Pollock,  C.  B. — Without  going  through  all  the  cases 
tliat  have  been  cited,  it  is  sufficient  to  say  that  we  think 
the  rule  for  setting  aside  the  judgment  must  be  made  abso- 
lute.    In  substance  this  is  the  case  of  a  plea  professing  to 


(a)  6  Man.  &  G.  271.  (e)  3  Ad.  &  £.  660. 

(b)  2  M.  &  W.  72.  (/)  8  Dowl.  P.  C.  773. 

(c)  4  Dowl.  P.  C.691.  (ff)  Id.  309, 

(d)  6  Bing.  N.  C.  247. 
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answer  the  whole  of  the  declaration,  and  answering  a  part  1846. 

only;  and  in  that  case  the  plaintiff's  proper  course  is  to  Eddison 

demur.    The  other  rule  will  be  discharged,  but  without  piq^h 
costs. 

Parke,  B. — The  plaintiff  ought  to  have  demurred  to  the 
plea,  on  the  ground  tliat  it  professes  to  answer  the  whole 
declaration,  but  is  in  truth  an  answer  to  a  part  only.  He 
cannot  sign  judgment  for  the  part  that  is  not  answered. 

AiJ>ER80N,  B.^  and  Bolfe,  B.,  concurred. 

Bule  accordingly. 


Newton  r.  The  Grand  Junction  Railway  Company.      Nw,  12. 

IN  last  Trinity  Term,  Jervis  obtained  a  rule  calling  upon  Interest  mns 
the  pl^tiff  to  shew  cause  why  the  date  of  the  entry  of  the  debVundcr^thc 
judgment  in  this  cause  should  not  be  altered  from  the  6th  ^^/c*iio 
of  January  last  to  the  13th  of  May  instant ;  and  why,  upon  ■;  17»  ^~™  *^ 
payment  to  tho  plaintiff  of  the  siun  of  15227.  135.,  the  entry  of  the 
amount  of  the  damages  and  costs  recovered  in  this  cause,  all  ||^t  merely" 
further  proceedings  should  not  be  stayed.     The  following  ^^  ^^^ 
facts  appeared  upon  the  aflSdavits : —  t>»«  judgment, 

.     .  .  ,  after  the  taza- 

The  plaintiff,  at  the  Liverpool  Summer  Assizes,  1845,  tionofcosto. 
recovered  a  verdict  against  the  defendants  in  an  action  on 
the  case  for  the  infringment  of  a  patent,  with  £1000  da- 
mages. A  rule  was  afterwards  made  absolute  to  reduce 
the  damages  to  £200,  on  payment  by  the  defendants  of 
the  plaintiff's  costs  as  between  attorney  and  client,  the 
verdict  to  stand  as  security  for  such  payment.  On  the  6th 
of  January,  1846,  judgment  was  signed  for  £1000,  but  it 
was  not  until  the  13  th  of  May  that  the  costs  were  finally 
taxed,  and  the  defendants  elected  to  pay  the  £200  damages. 
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and  costs  as  between  attorney  and  client.    The  entry  or 
Kbwton      incipitur  of  the  judgment  was  in  the  following  form : — 

The  Grand        w  In  the  Exchequer  of  Pleas.         **  Judgment  on  postea 

JUNCTIOX  *  o  x- 

Railway  Co.  for  £1000. 


The  6th  of  February,  a.  d.  1846. 
Lancashire,  (to  wit.)  William  Edward  Newton,  the 
plaintiff  in  this  suit,  complains  of  the  Grand  Junction  Rail- 
way Company,  the  defendants  in  this  suit,  who  have  been 
summoned  to  answer  the  plaintiff  in  an  action  on  the  case. 
For  that  whereas  &c. 

'<  Judgment  signed  6th  February,  1846. 

"  Costs  £1322  138. 

"  Walker.'* 

The  words  ''Judgment  signed  6th  February,  1846 ;  costs 

£ "  were  written  by  the  Clerk  of  the  Judgments,  when 

the  judgment  was  signed,  on  the  6th  February;  the  amount 
of  the  costs  was  filled  in  by  the  Master  on  the  13th  of  May, 
afler  the  taxation.  The  entry  in  the  judgment-book,  at 
the  Exchequer  of  Pleas  Office,  of  the  signing  of  the  judg- 
ment, was  as  follows : — 


"  6th  February,  1846. 

f  William  Edw.  Newton  1 

offainst 

The  Grand  Junction 

Bailway  Company. 


*'  Lancashire — Verdict 

Case 


Baxendale 
&Co. 


''  Damages  £1000. 
"  Costs  £1322  13«." 

The  pluntiff,  in  addition  to  the  damages  and  costs,  claimed 
the  sum  of  16L  ?«.,  for  interest  at  four  per  cent,  from  the 
6th  of  February  to  the  13th  of  May.  The  defendants  re- 
fused to  pay  this  sum,  and  a  fieri  facias  issued  against  them, 
whereupon  they  applied  for  and  obtained  the  present  rule. 

In  Trinity  Term  (June  10), 

Martin  shewed  cause. — The  judgment  was  signed  in  this 
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case  on  the  6th  of  February,  when  the  entry  of  the  incipl-      vlff^l^ 
tor  was  made  by  the  officer,  and  that  is  the  date  from  which       Nbwton 
interest  is  payable  under  the  1  &  2  Vict.  c.  110,  s.  17,     The  Grand 
which  enacts,  that  every  judgment  debt  shall  carry  interest    |u'^''^"°co 
at  the  rate  of  four  per  cent,  per  annum  **from  the  time  of 
etUering  up  the  judgment^    At  common  law,  all  judgments 
related  to  the  first  day  of  the  term  in  or  after  which  the 
judgment  was  given,  and  the  actual  day  of  signing  the  judg- 
ment was  immaterial     But  by  the  13th  and  14  th  sections 
of  the  Statute  of  Frauds,  the  officer  was  directed  to  enter 
on  the  margent  of  the  roll  the  day  of  signing  judgment, 
which  is»  as  against  bonft  fide  purchasers,  to  be  considered 
the  date  of  the  judgment     And  now,  by  the  general  rule 
of  Hilary  Term,  4  Will.  4,  s.  3,  it  is  directed  that  "  all 
judgments,  whether  interiocutory  or  final,  shall  be  entered 
of  record  of  the  day  of  the  month  and  year,  whether  in 
term  or  vacation,  when  signed^  and  shall  not  have  relation  to 
any  other  day.     Then  came  the  stat  1  &  2  Vict  c^  110, 
B.  17,  giving  interest  from  the  time  of  entering  up  the  judg- 
ment    Now  entering  up  and  signing  judgment  are  synony- 
mous.    [PoUoch^  C.  B. — How  can  interest  run  before  the 
party  knows  what  he  has  to  pay  ?]     The  delay  is  the  act 
of  the  Court,  and  ought  not  to  prejudice  the  suitor,  who 
was  entitled  to  his  debt  and  costs  from  the  earlier  date. 
The  loss  occasioned  by  the  delay  ought  to  fall  on  the  party 
who  is  in  the  wrong.     [AMerson^  B. — I  have  no  doubt  as 
to  that  part  of  the  rule  which  seeks  to  alter  the  date  of  the 
judgment;  that  would  alter  the  date  from  which  the  lands 
would  be  bound.    Then,  as  to  the  interest,  there  is  an  un- 
certain amount,  which  is  in  the  wrong  pocket,  and  is  there 
bearing  interest ;  I  see  no  injustice  in  saying,  that  as  soon 
as  it  is  reduced  to  certainty,  that  interest  should  be  paid. 
Whatever  be  the   sum,  it  is  fiructifying  in  the    wrong 
pocket]     The  case  of  Fisher  v.  Budding  (a)  is  an  express 

(a)  3  Scott,  N.  R.  616;  9  Dowl.  P.  C.  872. 
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^  1846.^      authority  upon  this  point  for    the    plaintiff.     Peirce  v. 

Kbwton      Derry  (d)  will  be  relied  upon  for  the  defendant.     That 

The  Granb    ^^'^^  decided,  that  the  entry  of  judgment  ib  noijinal  until 

Railwa'y  Co    *^®  taxation  of  costs.    The  facts  were,  that  the  plaintiff, 

having  obtained  a  verdict  in  July  1841,  entered  up  judg- 
ment on  the  postea  on  the  13th  of  December,  1841,  dating 
the  entry  as  of  that  day.  On  the  Ist  of  February,  1842, 
he  taxed  his  costs,  and  entered  up  judgment  on  the  roll  as 
of  the  13th  of  December,  1841.  Between  the  13th  of  De- 
cember, 1841,  and  the  1st  of  February,  1842,  the  defend- 
ant died.  His  executors  brought  a  writ  of  error,  and  the 
Court,  at  their  instance,  ordered  the  date  of  the  judgment 
to  be  altered  from  the  13th  of  December  to  the  Ist  of  Fe- 
bruary following ;  holding,  as  it  seems,  that  for  the  purpose 
of  fixing  executors,  the  interest  should  run  only  from  the 
time  of  the  taxation  of  costs.  But  the  legislature  has  ex- 
pressly declared  that  the  losing  party  shall  pay  interest 
from  the  time  when  judgment  is  entered  up ;  that  is,  from 
the  time  when  the  judgment  is  obtained,  and  the  entry  of 
it  is  made  by  the  proper  officer;  and  it  matters  not  that  the 
amount  upon  which  the  interest  is  to  be  calculated  is  not 
ascertained  until  afterwards. 

Jervis,  in  support  of  the  rule. — Judgment  cannot  be  said, 
for  this  purpose,  to  have  been  entered  up,  until  the  taxa- 
tion of  costs  has  been  completed,  and  the  Master's  alloca- 
tur given  for  the  amount  ascertained  thereby.  In  effect, 
the  Court  takes  time  to  say  what  the  costs  shall  be,  instead 
of  giving  them  in  a  lumping  sum,  as  they  used  to  do.  The 
words  used  in  the  Statute  of  Frauds  are,  *'  signing  judg- 
ment;" but  in  the  statute  of  Victoria,  **  entering  up  judg- 
ment." In  the  Common  Pleas,  the  incipitur  is  dated  after 
the  taxation  of  costs:  in  the  Qucen^s  Bench  the  incipitur 
is  contemporaneous  with  the  taxation,  and  the  judgment 

(a)  4  d.  B.  635. 
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paper  is  not  given  out  to  the  party  unt3  he  brings  back  the 
postea  and  allocatur.  Fisher  v.  Dudding  is  not  precisely 
in  point ;  there  was  an  amended  taxation,  and  the  question 
was,  whether  the  costs,  as  increased  upon  the  review  of  the 
tazaticHi,  could  have  reference  to  the  original  taxation, 
which  clearly  was  before  the  signing  of  judgment,  inasmuch 
as  in  that  court  the  allocatur  precedes  the  incipitur.  The 
case  of  Peirce  v.  Derry  was  fully  argued  and  considered, 
and  is  a  direct  authority  for  the  defendants.  If  judgment 
be  held  for  this  purpose  to  be  entered  up  before  the  costs 
are  taxed,  the  party  liable  to  pay  costs  can  never  pay  them, 
and  thereby  save  the  interest.  Butler  v.  Bulkeley  (a)  also 
shews  that  the  judgment  is  not  final  on  the  officer's  mark- 
ing the  record,  but  on  his  completing  the  taxation  of  costs. 
The  pluntiff  here  did  not  waive  his  costs,  and  therefore 
was  not  in  a  condition  to  enter  up  his  judgment  until  the 
13th  of  May.— He  cited  Archb.  Pract  490  (6th  ed.), 
Blackburn  v.  Kymer  (&),  and  HeUe  v.  Baker  (c). 
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Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — The  question  in  this  case  was,  from 
what  time  interest  is  to  be  calculated,  in  reference  to  the 
ngning  of  judgment ;  the  statute  giving  interest  "  from  the 
time  of  entering  up  the  judgment"  The  question  is, 
whether  interest  is  to  run  from  the  first  act  done  for  that 
purpose,  or  from  the  time  of  perfecting  the  judgment,  after 
the  taxation  of  costs.  The  case  of  Fvslier  v.  Duddingy  de- 
dded  by  the  whole  Court  of  Common  Pleas,  is  directly  in 
point:  the  question  was  precisely  the  same  as  in  the  pre* 
sent  case,  and  there  is  no  difference  in  point  of  fi«ct  l)ot\veen 


(a)  1  Bini^.  2^3;  8  Moore,  104. 

(c)  1  Sid.  d85. 


{h)  5  Taunt.  G52. 
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them.  AU  the  Court  are  of  opinion  that  interest  b  to  be 
calculated  from  the  time  of  the  entry  of  the  incipitur.  We 
thinkj  not  only  that  we  are  bound  by  that  decision  of  the 
RirL^wIr  Co.  ^^^^  ^^  Common  Pleas,  but  that  it  lays  down  the  proper 
rule.  The  giving  of  interest  is  not  by  way  of  a  penalty, 
but  is  merely  doing  the  plaintiff  full  justice,  by  having  his 
debt  with  all  the  advantages  properly  belonging  to  it.  It 
is  in  truth  a  compensation  for  delay.  If  loss  accrues  fmm 
that,  it  should  rather  fall  on  the  defendants,  who  are  in  the 
wrong,  than  on  the  plaintiff.  At  any  rate,  we  are  quite 
satisfied  with  the  judgment  of  the  Court  of  Common  Pleas. 

Kule  discharged,  with  costs. 


Nov.  25. 

Where,  in  an 
action  of  debt 
for  work  and 
labour,  the 
plaintiff  ob- 
tained a  ver- 
dict, bat  the 
Court  granted 
a  new  trial,  on 
the  ground  that 
he  ought  to 
have  declared 
speciaUy,  and 
he  thereupon, 
without  dis- 
continuing that 
action,  brought 
another  for 
the  flame  cause 
in  auumpsit» 
declaring  spe- 
cially; tiie 
Court  stayed 
Iheprooeedings 
in  the  latter 
action  until  the 
former  was  dis- 
posed of. 


Haioh  V.  Paris. 

1  HE  plaintiff  in  this  case  had  sued  the  defendant  in  an 
action  of  debt,  for  work  and  labour,  but,  on  the  trial  before 
the  undersheriff  of  Middlesex,  failed  to  prove  that  any 
work  had  actually  been  done  by  him ;  and  on  the  discus- 
sion of  a  rule  upon  leave  reserved  by  the  undersheriff  to 
enter  a  nonsuit,  this  Court  made  the  rule  absolute  for  a 
new  trial,  holding  that  the  plaintiff  ought  to  have  declared 
specially.  The  plaintiff,  however,  instead  of  taking  the 
cause  down  again  for  trial,  commenced  a  fresh  action  in 
form&  pauperis  in  assumpsit,  declaring  on  a  special  con- 
tract. The  defendant  thereupon  obtained  a  rule,  calling 
upon  the  plaintiff  to  shew  cause  why  the  proceedings  in 
this  action  should  not  be  stayed  until  the  former  action 
for  the  same  claim  should  be  disposed  of. 

Thomas  shewed  cause. — There  is  no  ground  for  this 
rule.    The  plaintiff  has  brought  a  fresh  suit,  not  in  debt  for 
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woik  and  labour,  but  in  aasamp^t,  upon  a  special  contract.         1846. 
That  is  an  entirely  different  cause  of  action.     The  defend- 
ant might,  if  he  thought  fit,  have  taken  down  the  first  ac- 
tiicm  by  proyisa 

Greenwoody  contnL — These  actions  are,  as  it  is  admitted, 
both  founded  upon  the  same  subject-matter ;  and  the  mere 
circumstance  of  the  form  of  action  being  varied  can  make 
no  difference.  The  plaintiff  ought  to  have  discontinued 
the  first  action  before  he  brought  a  new  one,  and  upon  that 
discontinuance  the  defendant  would  have  had  his  costs. 
He  cited  Lush's  Practice,  796 ;  Weston  v.  Withers  (a) ;  and 
Doe  d.  Church  v.  Barclay  (&)• 

BoLFE,  B.  (c). — This  rule  must  be  absolute,  to  stay  the 
proceedings  in  the  second  action  until  the  first  has  been 
discontinued  or  otherwise  determined.  In  Thrustout  d. 
Park  V.  Troublesome  (d)y  the  Court  of  Queen's  Bench 
stayed  proceedings  in  an  ejectment  brought  in  that  courts 
until  the  plaintiff  discontinued  another  action  brought  pre- 
viously on  the  same  titie,  and  for  the  same  lands,  in  the 
Common  Pleas.  Here  it  is  not  denied  that  both  the 
actions  have  been  in  fact  brought  for  the  same  subject- 
matter. 

Rule  absolute. 


(o)  2  T.  R.  511.  (e)  Sitting  alone. 

{h)  15  East,  233.  \d)  Andr.  2d7. 
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No9. 24.  Dbuby  V.  Macaulat. 

The  fwiowing  AsSUMPSIT.— The  declaration  stated,  that  heretofore, 

wTnot^  be"  ^  "^'^^  ^^  *c-»  ^^^  J-  Vaughan  and  one  T.  Vaughan  made 

a  promuMry  their  promissorj  note  in  writing,  and  thereby  jointly  and 

▼.  Vaughan.  In  severally  promised    to    pay  to  the  plaintiff  on  demand 

w.  Dnirynor  43il  119.  6dL,  with  interest;  that  the  phuntiff  ailerwaids, 

Ser'prooeed'/'  *^  ^^*»  ^  ^*  Commenced  two  several  actions  against 

ingi  in  the  the  said  J.  Vauirhan  and  T.  Yaiurfaan,  for  the  recovery  of 

above  actions,  ^                                 -^        »                   ^     ^         ^ 

I  hereby  ander-  261  !«.,  the  balance  due  from  them  to  the  plaintiff  of  me 

said  w.  Dniry  ^^  ^^^^°^  ^^  ^^^  ^7'*  ^*  ^^  "^^^  ^^  promisflory  note  men- 

him  \i^i  ^^  tioned ;  and  that^  in  consideration  of  the  premises,  and  tiiiat 

every  qoarter  the  plaintiff,  at  the  request  of  the  defendant,  would  forbear 

this  day,  nntil  any  further  proceedings  in  the  said  actions,  the  defendant, 

the  prindp°«l  *o  wit,  on  the  30th  day  of  July,  1842,  promised  to  pay  the 

fr  °m^°°''  *  J*  plMutiff  the  sum  of  3/,  5«.  per  quarter  of  a  year  from  the 

&  T.  Vaaghan  said  30th  day  of  July,  1842,  until  the  whole  of  the  said  sum 

26/. !«.,  with'  of  26/.  1^.,  with  interest,  should  be  fully  p^  and  satisfied ; 

^'^paid  anr**'  *^®  ^"*'  ^^  ^^^^  quarterly  payments  to  become  due  on  the 

satisfied;  the  30th  day  of  October  then  next:  it  beinsc  at  the  time  of  the 

first  of  snch  ,       ''                    .                 .                             °            .     , 

quarterly  pay-  making  of  the  Said  promise  agreed  by  the  plaintiff  and  tlie 

come  due  on  defendant,  that  die  said  promise  of  the  defendant  was  not  to 

Ortob*^  °^  t  ^  *  release  or  discharge  of  the  said  promissory  note,  but  to 

It  is  understood  be  an  additional  security  to  the  plaintiff  for  the  said  sum  of 

taking  is  not  ^6/.  1«.,  and  interest     The  declaration  then  averred,  that 

w  dischuwe^f  ^"^  plaintiff  did  forbear  any  further  proceedings  in  the 

tiie  note  signed  gaid  actions,  and  alleged  as  a  breach  the  non-payment  by 

Vaughan  to  the  the  defendant  of  the  26/.  !«.,  or  any  part  thereof.     There 

on &c., bntaj'  ^^  ^^^ ^  count  on  an  account  stated. 

on  additional  pj^^,  nOU  assumpsit, 

secunty  for  the  '                       *^ 

above-men-  At  the  trial,   before  the  under-sheriff  of  Shropshire, 

tioned  amount^  •.•/>.• 

now  due  on  the   plamtift  put  m    evidence   the    following    document, 

the  in°tereftT^'  Signed  by  the  defendant,  and  stamped  with  an  agreement 

stamp :  — 
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«  Dnirj  V.  Vaughan.  ^  1646. 

•'  In  consideration  of  W.  Drury  not  taking  any  further 
proceedings  in  the  above  actions,  I  do  hereby  undertake 
with  the  said  W.  Drury,  that  I  will  pay  unto  the  said 
W.  Drury  SL  5s.  every  quarter  of  a  year  from  this  day, 
until  the  whole  of  the  principal  money  now  due  from 
Messrs.  J.  &  T.  Vaughan  to  Mr.  Drury,  26/.  Is.,  with  law- 
ful interest  for  the  same  from  the  date  hereof,  be  fully  paid 
and  satisfied,  and  the  first  of  such  quarterly  payments  to  be- 
come due  on  the  30th  day  of  October  next.  It  is  under- 
stood that  this  undertaking  is  not  to  be  a  release  or  a  dis*- 
charge  of  the  note  signed  by  Mr.  J.  Vaughan  and  Mr.  T» 
Vatighan  to  the  said  W.  Druiy,  on  the  9th  of  March,  1840, 
but  as  an  additional  security  for  the  above-mentioned 
amount  now  due  on  such  note,  with  tiie  interest  Dated 
this  30th  day  of  July,  1842. 

•*  S.  H.  Macaulay." 

It  was  objected  for  the  defendant^  that  tius  instrument 
amounted  to  a  promissory  note,  and  ought  to  have  been 
stamped  accordingly;  and  Shenton  y.  James  was  cited  (a). 
The  under-sheriff  was  of  that  opinion,  and  rejected  the 
evidenoe,  and  directed  a  verdict  for  the  defendant. 

On  a  former  day  in  this  term,  P/upson  obtained  a  rule 
nisi  for  a  new  trial,  on  the  groimd  that  the  evidence  had 
been  impn^rly  rejected. 

Peacock  now  shewed  cause. — This  instrument  amounted 
to  a  promissory  note,  and  was  rightly  rejected  at  the  trial 
fi)r  want  of  a  proper  stamp.  Shenton  v.  James  (a)  is  in 
point.     There  the  following  document  was  held  to  be  a 


(a)  5  Q,.  B.  199. 
L  2 


i 


V. 

Macaulat. 
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1846.  promissory  note :  *^  On  demand  I  promise  to  pay  to  W, 
DauRT  Shenton  £50,  in  consideration  of  foregoing  and  forbearing 
an  action  in  the  Queen's  Bench  for  damages  ascertained  by 
consent  to  amount  to  that  sum,  by  reason  of  the  injury  sus- 
tained by  his  wife  in  respect  of  my  liability  for  non-repfdr 
of  a  footway."  The  ground  of  that  decision  was,  that  the 
instrument  appeared  to  be  made  on  an  executed,  and  not  an 
executory,  consideration;  and  the  same  reason  applies  here. 

JPhipsatiy  contrti,  was  stopped  by  the  Court 

Parke,  B. — ^This  rule  must  be  absolute.  The  instru- 
ment in  question  is,  by  the  express  terms  of  it,  to  be  deemed 
an  additional  security  for  the  balance  due  upon  the  note. 
No  money  is  secured  by  it  which  is  payable  at  all  events, 
and  consequently  it  is  not  a  promissory  note. 

Alderson,  B. — This  document  is  not  a  promissory  note. 
It  is  not  certain  that  any  money  will  be  paid  by  virtue  of 
it  If  the  plaintiff  does  not  forbear  proceedings  agidnst 
the  Vaughans,  none  will  be  paid. 


BoLFE,  B.,  and  Plait,  B.,  concurred. 


Rule  absolute. 
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VACATION  SITTINGS  AFTER  MICHAELMAS 
TERM. 

Woods  v.  Duhrant.  JVor  27. 

IRESPASS  for  breaking  and  entering  the  plaintiff 'a  Tremuifor 
dwellii^-houee,  locking,  fastening,  and  bolting  ttie  doora  of  entering  plain. 
the  Bud  dwelling-house,  ejecting,  expelling,  putting  out,  bJo^^^Ktl^" 
and  removing  the  phuntiff  from  the  possession,  use,  occupa-  **"  doors,  snd 
tion,  and  enjoyment  thereof,  and  keeping  him  bo  ejected,  iiUiatiff.  Pka, 
S(c  till  the  commencement  of  the  suit,  and  during  that  the  tre«pii»et 
time,  to  wit,  on  &c.,  seizing  and  taking  ccrtwn  specified  Jp^^'n'ond^' 
goods  of  the  plaintiS",  and  carrying  away  and  converting  » diitrew  for 
and  disposing  thereof  to  defendant's  own  use ;  by  means  of  that  di '    '    ' 


which  premises  the  plaintiff  was  deprived  of  the  use  and  ^^^  j'^ 
benefit  of  his  dwelling-house,  and  was  prevented  from  Jjwdwdiing- 
canyiog  on  his  trade  and  business  of  a  brewer  therein.  ud  ia  order 

Second  plea  (a),  (except  as  to  ejecting,  expelling,  &c  tlie  ponnd  and  keep 
plaintiff  from  the  possession  &c,  and  keeping  and  con-  joJ-k^J^JId  ' 
tmuiug  him  bo  expelled  &c,  as  in  the  declaration  alleged),  f^teDcd  the 

or'  o      '     doori  of  the 

that  the  pluntiff,  before  and  at  the  times  when  &c.,  held,  dwelling. 
occupied,   &c.,   and   enjoyed   the  smd  dwelling-house   in  ,^J^' 

nodi  to  be  dnlj  ippnised  ind  dulj' sold  iD  UtUfketloii  of  the  rent  and  coiti  of  diatren 
BepIioitioD,  tfait  defenduit  broke  &c.  Ihe  bouK.  locked  tha  doora,  end  Kiied,  took, 
tctted  the  goodi  of  hii  own  wrong  *nd  for  oiio(*«r  atid  iifferml  purpott  lh»n  that  n 
in  aie  plea,  i.  e.  for  tba  purpose  of  ejecting  Sec.  the  plaintiff  from  the  po»»e«tion  of  t 
bg-booae,  conclnding  with  a  verilicBlion.  Demarrer.  Seablt,  th*t  the  reptiutiol 
far  not  traTcning  defendant's  entry  for  the  purpose  of  diatriining,  uid  coacladin 
onntrj,  ineleid  of  raising  an  iminateriBi  issue  on  the  intentioo  of  the  defeodant  in  en' 

StwiUe,  alfto,  that  the  plea  need  not  aver  notice  of  the  distreu,  nith  Ihe  canse  of  tl 
Is  ha*e  been  giim  according  to  2  Will.  &  Mar;,  sess.  1 ,  c.  b,t.  1 ,  and  that  the  pIc 
perfeetljr  answered  the  leiiure,  wai  not  rendered  bad  in  iutntaDce  b;  going  on  nnnece 
■oawer  matten  of  mere  aggravation  laid  In  tha  declaration,  nil.  the  coniersian  of  ] 
goad*. 

Btid,  that  the  plea  shonld  baTe  shewn  that  the  honse,  or  that  part  of  it  of  wbich 
■ere  locked,  was  the  most  fit  and  conrenient  place  br  secnriiig  the  diatreas,  or  the  teni 
be  unpropcrl  J  kept  ant  of  possessioo. 

(a)  The  other  pleoB  were,  first,  mentum;  fifthly,  to  wizing  and 

Notguilty;  thirdly,To  the  break-  taking  ttie  gooda,  &c.,  that  they 

ing  and  entering,  that  the  dwell-  were  not  plaintift''«;  sixthly,leave 

iBg-hotiM   wu    not    plaiutifTa ;  tmd  license. 
tooftUy,  To  ume,  tibemm  teae- 
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Woods 
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DUEAANT. 


which  &&,  as  tenant  thereof  to  the  defendant  (a),  by  virtue 
of  a  certain  demise  thereof  made  hj  the  defendant  to  the 
plaintiff  for  the  term  of  one  year  from  the  29th  of  Sep- 
tember, 1840,  and  then  on  from  year  to  year  until  the 
plaintiff  or  defendant  should  give  to  or  leave  for  the  other 
of  them  six  months'  notice  in  writing  to  quit,  at  the 
yearly  rent  of  £21,  payable  quarterly  in  each  year  of  such 
tenancy.  Averment,  that,  after  the  making  of  the  demise, 
and  during  the  continuance  of  the  tenancy,  and  before 
the  said  time  when  &c,  to  wit,  on  &c.,  £21  of  the  rent 
aforesaid,  for  one  year  of  the  tenancy  ending  on  the 
25th  of  March,  1845,  became  and  was  due  and  in  arrear 
from  plaintiff  to  defendant;  *' whereupon  the  defendant 
afterwards,  and  during  the  continuance  of  the  said  tenancy, 
to  wit,  on  &C.,  entered  into  the  siud  dwelling-house  in 
which  &c«,  the  outer  door  of  the  same  being  open,  to  dis- 
train for  the  8Bxd  arrears  of  rent,  and  did  then  and  there  dis*- 
train  the  goods  and  chattels  in  the  declaration  mentioned, 
then  being  in  the  said  dwelling-house  in  which  &c.,  and 
then  being  subject  to  such  distress,  as  and  for  a  distress  for 
the  said  arrears  of  rent,  and  kept  and  impounded  the 
same  {b)  in  and  upon  tlie  said  dtoelling-house  under  the  said 
distress  for  tlie  space  of  five  days;  and  in  order  safely  to 
impound  and  keep  the  sdd  distress  so  impounded  as  aforesaid, 
then  necessarily  locked,  fastened,  and  bolted  the  doors  of 
the  said  dwelling-house  in  the  declaration  mentioned,  and 
within  which  doors  the  said  distress  was  so  impounded  as 
aforesaid ;  and,  at  the  expiration  of  five  days  from  such  dis- 
tress {c\  the  defendant^  at  the  request  and  with  the  license 


(a)  See  t>Tew  r.  Avery,  18  M. 
fc  W.  300. 

{b)  The  plea,  as  afterwards 
amended,  had,  in  lieu  of  the  words 
in  italics  the  following:  **  as  snch 
distress  in  and  upon  such  part  of 
the  said  dwelling-house  as  was 
tnost  fit  and  convenient  for  the 
lm|)Ounding  and  securing  the  said 


distress,  according  to  the  form  of 
the  statute  in  such  case  made  and 
provided,  and  the  true  intent  and 
meaning  thereof,  for  the  space  of 
five  days  then  next  following.*^ 

(e)  The  amended  plea   here 
added,  ^*  to  wit,  on  the  — -^  day 

of — :* 
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and  penniseion  of  the  plaintiflF(a),  continued  to  keep  the      sj^^^^l^ 
aaid  gooda   so  impounded   in   the  said  dwelling-house  in        Wooo« 
which  &c.,  for  a  long  space  of  time  next  following  the  ex-      dubrant« 
pinition  of  the  said  five  days,  to  wit,  twenty-one  days,  and 
during  the  last-mentioned  period,  to  wit^on  &c.,  the  defend- 
ant caused  the  said  goods  to  be  duly  appraised,  and  there 
duly  8old  the  same  by  virtue  of  the  said  distress,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
in  satisfaction  of  the  scud  arrears  of  rent  and  the  costs  of 
the  said  distress  and  sale ;  which  are  the  alleged  trespasses 
whereof  the  plaintiff  hath  above  complained,  except  the 
alleged  trespasses  in  the  introductory  part  of  this  plea  ex- 
cepted*— Verification. 

Beplication,  that  the  defendant,  at  the  said  several  times 
when  &C.,  broke  and  entered  the  said  dwelling-house  in 
which  &o.,  and  locked  &o.  the  said  doors,  and  seized,  took, 
carried,  and  converted  the  said  goods  &c,  of  his  own 
wrong,  and  for  another  and  different  purpose  than  the  pur<* 
pose  in  the  plea  mentioned ;  tiiat  is  to  say,  for  the  purpose 
of  ejecting,  expelling,  &c.  the  phdntiff  from  the  possession 
&c  of  the  said  dwelling-house  in  which  &c. — Verification. 
Special  demurrer,  for  the  following,  among  other  causes : 
that  the  replication  concludes  with  a  verification,  and  not 
to  the  country ;  that  a  material  issue  cannot  be  taken  on 
it ;  that  it  does  not  confess  and  avoid,  and  is  an  informal 
traverse  de  injurifi,  not  admissible  by  the  plea;  that  it 
would  necessarily  lead  to  a  departure ;  that  it  is  an  informal 
and  insufficient  new  assignment. — Joinder  in  demurrer. 

J,  J.  JohnsaHf  for  the  defendant,  in  support  of  the  de- 
murrer.— This  replication  is  in  an  unusual  form.  If  taken 
as  a  replication  de  injurifi,  it  is  bad  within  two  of  the  reso- 
lutions in  Crogate^s  ca8e(b):  first,  because  the  plea  claims 


(a)  The  amended  plea  here  added,  **hy  him  then  made  and 
given  to  the  defendant  in  that  behalf." 

(b)  8  Rep.  07  b. 
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an  interest  in  the  locus  in  quo ;  and  secondlf ,  because  it  al- 
leges an  authority  derived  immediately  ^m  the  plaintiff. 
{Parke,  B. — It  is  not  a  replication  de  injuria,  traversing 
the  cause,  but  a  replication  aU^;ing  that  the  defendant  en- 
tered for  a  different  cause,  so  as  to  ruse  the  question  in  Lucaa 
V.  Nocketlt  (a).  Absque  tali  caus&,  or  absque  re^duo  cause, 
is  tlie  essence  of  the  replicatioD  {b).  De  injurii  is  nothing.} 
If  so,  the  replication  should  have  expressly  traversed  the 
affirmative  allegation  in  the  plea,  that  the  defendant  entered 
for  the  cause  assigned,  viz.  to  distrain,  and  should  have 
concluded  to  the  country.  Here  there  is  no  "absque  tali 
cau6&;"  but  the  plaintiff,  in  effect,  new  assigns,  and  con- 
cludes with  B  verification.  [Parke,  B. — It  is  not  a  new  as- 
signment.] It  is  not  in  form  a  new  aaaignment,  but  it  is 
in  the  nature  of  one,  and  presents  an  immaterial  issue  to 
the  defendant.  In  Lucas  v.  NockelU  {a),  on  a  replication  de 
injuri&  absque  re«duo  causie,  the  question  of  fact  was  left 
to  the  jury,  wliether  the  defendants  (being  consignees  of  the 
goods  as  well  as  judgment  creditors)  bon&  fide  took  them 
under  their  fi.  ia.,  or  resorted  to  it  merely  to  defeat  the 
plaintiff's  claim  for  freight,  which  would  have  arisen  had 
the  defendants  accepted  the  goods  (as  there  was  evidence 
they  had  done)  under  the  bill  of  lading.  The  question 
there  was  one  of  fact,  whether  the  defendants  ever  really 
entered  under  the  fi.  fa.  at  alL  On  these  pleadings,  how- 
ever, no  such  issue  could  have  arisen.  The  plaintiff  in  his 
replication,  refers  to  the  same  trespasses  and  the  same  days 
as  those  covered  by  the  plea,  and  none  other.  He  does  not 
deny  the  spetual  matter  of  justification,  but  goes  on  to  allege 
some  u2ferior  purpose  of  the  defendants.  That  raises  the  mere 
question  ofmottce,  which  is  utterly  immaterial,  if  the  primary 
cause  of  justification  exist.  It  may  be  tested  by  the  case  of 
nment  in  trcepass.    The  pluntiff  there  does  not 


.  720;   1  M.  &  P.         (£}  See  Com.  Dig.,  tit."  PlMd- 
0  Bing.  Ifi7 ;  8  H.     er"  (F  24), 


' 


DURRANT. 
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deny  the  trespasses  justified  by  the  plea,  but  says  that  the  de-        1846. 
fendaot  did  trespass  then,  but  that  he,  the  plaintiff,  complains      '^-^'^ 
of  trespasses  on  other  and  different  occasions.     Here  the      _    «• 
pfauntiff  says,  in  effect, — **  We  are  agreed  as  to  the  time  and 
set  of  trespass  complained  of;  and  you  may  have  entered 
for  the  purpose  of  distraining,  but  you  had,  at  the  same 
time,  another  and  a  different  purpose  in  view — the  yindio- 
tive  one  of  putting  me  out  of  possession.''  That  only  raises 
a  question  of  motive;  but  it  is  immaterial  quo  animo  the 
party  distrained,  if  he  had  the  right  of  distress,  and  exer- 
cised it.     To  assimilate  the  case  to  Lucas  v.  NockeUs,  the 
question  should  have  been,  did  he  in  fact  enter  to  distrain  ? 
which  is  not  in  issue  imder  these  pleadings.     Suppose,  in 
Lucas  T.  NockeUs,  the  plaintiff  had  by  his  replication  ad- 
mitted the  seizure  under  the  fi.  fa.,  but  had  gone  on  to 
all^e  that  the  defendants  availed  themselves  of  that  exe- 
cution for  the  purpose  of  ousting  the  captain  from  the 
vessel,  the  Court  would  never  have  decided  as  they  did. 
If  the  defendants  had  taken  issue,  and  gone  to  trial,  the 
question  would  have  been,  not  the  fact  or  legality  of  the 
distress,  but  the  defendants'  motive  for  it.     [Parke,  B. — 
Oakes  v.  Wood  (a)  was  well  considered ;  and  this  Court  there 
thought  that  Lucas  v.  NockeUs  had  not  established  that  a 
man  may  not,  under  the  general  traverse  de  injurifi,,  avail 
himself  of  a  legal  authority,  whatever  his  intention  might 
be  (6).     Alderson,  B. — In  Lucas  v.  NockeUs,  for  all  that 
appears,  the  plaintiff  went  on  and  seized  and  sold  after  the 
sheriff's  officer  and  his  warrant  had  gone  away.]     Unless 
Lucas  y.  NockeUs  proves  that  a  party's  moral  intention  may 
be  put  in  issue,  in  order  to  control  his  clear  legal  right, 
many  cases  shew  that  a  party  may  protect  himself  under  a 
I^al  authority,  though  he  had  it  not  in  his  mind  at  the 
time  he  did  the  act  complained  of,  and  that  his  motive  can- 
not be  inquired  into.     For  instance,  a  party  may  distrain 


(a)  2  M.  &  W.  703.  v.  Peck,  1  N.  C.  887,  not  cited  in 

(6)  See  also  per  Cor.  in  Price     Oakes  v.  Wood. 
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^^^*  ^  for  one  tiling  and  avow  for  another:  Butler  §•  Baker*i» 
Woods        case  (a) ;  De  GroenveU  v.  BurtoeU  (b) ;   Crawther  y.  Batna^ 

Dua&ANT.  lH}ttom{c);  Ex  parte  Williams  {d)\  Oakes  v.  Wood{e), 
So,  a  master  may  dismiss  a  servant  ostensibly  for  one 
cause,  and  yet  justify  for  another,  if  known  to  him  at  the 
time,  without  his  motive  being  called  into  question :  Bidg- 
way  V.  Hungerford  Market  Company  {f);  Cussans  ▼•  Skin* 
ner{y);  Mercer  v.  Whall{h),  So,  in  actions  for  malicious 
prosecution,  the  defendant  will  be  protected  by  having 
reasonable  and  probable  cause  for  his  act,  however  invete- 
rate the  malice  which  prompted  it.  [He  was  then  stopped 
by  the  Court] 

Bramwelli  contra,  for  the  plaintiff. — First,  whether  the 
motive  for  exercising  the  right  of  distress  can  be  questioned 
or  not,  still  if  the  defendant's  act  in  distraining  was  done,  not 
for  the  purpose  of  levying  an  arrear  of  rent,  but  in  oider  to 
expel  the  tenant,  it  cannot  be  justified.  [Parke,  B. — 
Should  not  the  replication  have  traversed  the  defendant's 
entry  for  the  purpose  of  distraining,  and  concluded  to  the 
country  ?  That  entry  is  not  at  present  denied.  Nor  does 
the  plaintiff  new  assign ;  what  he  says  is,  that  the  defend- 
ant entered  for  an  ulterior  purpose.  This  intention  being 
immaterial,  Lucas  v.  Nochells  does  not  preclude  the  point 
being  taken ;  OaJtes  v.  Wood  (e).  The  entry  admitted  to 
have  been  made  might  have  been  for  the  rent  of  other 
and  different  premises.]  Secondly,  the  plea  is  bad  in  sub*^ 
stance,  for  not  shewing  that  notice  of  the  distress,  with  the 
cause  of  such  taking,  was  left  at  some  notorious  part  of  the 
premises,  according  to  2  W.  &  M.  sess.  1,  c  5,  s.  1.  The 
asportavit,  being  part  of  the  trespass  complained  of,  is  ad- 

(a)  3  Rep.  25.  (/)  3  Ad.  &  E.  171. 

(d)  1  Lord  Baym.  454,  466 ;  (^)  11  M.  &  W.  161. 

12  Mod.  886  ;  Comyns,  R.  76.  {h)  5  Q.  B.  447,  see  6  Q.  B. 

(c)  7  Term  Rep.  654.  712,  714 ;  Baillie  v.  Keliy  4  New 

{d)  5  Madd.  1 .  Cas.  638. 
{€)  2  M.  &  W.  791. 
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mitted.  [Parke,  B. — The  gigt  of  the  matter  complained  of  ^^Q^* 
in  the  declaration  is  the  original  seizure,  and  before  any  new 
assignnient;  the  rest  is  surplusage.  The  declaration  would 
be  good  if  the  all^ation  of  conversion  were  struck  out. 
The  plea  need  not  have  answered  that  allegation,  but  justifies 
all  the  rest  perfectly.  Then  the  question  ib,  whether  the 
•Bsoming  to  answer  matter  of  aggravation  which  need  not 
have  been  averred,  and  answering  it  imperfectly,  so  that  the 
plea,  though  perfect  as  to  the  material  averments  in  the  de- 
daraticm,  is  not  complete  in  omnibus,  makes  it  bad  in  sub- 
stance,  and  without  special  demurrer  (a).  The  matter  to 
which  the  superfluous  answer  contained  in  the  plea  is  di« 
rected,  was  not  new,  so  as  to  be  the  subject  of  new  assign- 
ment, being  matter  of  misuser  subsequent  to  the  origmal 
taking,  which  should  have  been  specially  replied,  as  consti- 
tuting a  trespass  ab  initio  (i).  So  that,  in  the  plea»  the 
**  leap  has  been  before  coming  to  the  stile  "  (c).  AUersan, 
B. — The  wrongfully  taking  possession  of  the  plaintiff's 
goods,  and  preventing  him  from  using  them,  would  be  a 
conversion  to  the  defendant's  use,  without  taking  them 
away  (d).  The  plea  justifies  everjrthing  except  the  expul- 
sion, that  is,  the  breaking  and  entering,  the  taking  and  con- 
verting. fUnterbaume  v.  Morgan  (e)  resembles  this  case* 
Parke,  B.— That  was  a  case  under  1 1  Geo.  2,  c.  19.]  The 
plaintiff,  in  fact,  complains  not  of  the  defendant's  original 
entry  or  continuing  in  possession,  but  of  the  sale  developed 
in  the  plea,  as  a  substantive  trespass.  Accordingly,  he  de- 
clares for  the  conversion,  which  may  extend  to  that  sale. 
[Piatt,  B. — That  is  the  only  way  to  make  the  declaration  so 
ccnnprehensive.    The  introductory  part  of  the  plea  is  all 


(a)  See  I  Wms.  Sannd.  27,  28  also  2  Wms.  Saund.  47  g. 

notes.  See  also  2  Bing.N.C.473,  (c)  Diet,  ffale,  C.  J.;  see  Sir 

479;  1  Q.  B.  601,  602  ;  4  M.  &  B,  Bw^a  ease,  1  Vent.  217,  and 

6r.d36 ;  2  D.  P. C.  (N.  S.)  78 ;  6  16  M.  &  W.  376. 

Scott,  148, 164.  (i)  See  2  Wms.  Saund.  47  g. 

(5)  See  Fisherwood  v.  Cannon^  (e)  11  East,  396. 
cited  by  BuUer,  J.,  3  T.  R.  297 ; 
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1846.         you  can  look  to.     Parke^  B. — The  defendant  need  not  have 
"     ^  ^      pleaded  a  word  about  the  conversion,  but,  having  done  so, 
V-  and  having  pleaded  something  bad  in  point  of  law,  is  the 

whole  plea  therefore  bad,  though  containing  a  perfectly 
sufficient  answer  to  the  rest?  If  any  distinction  is  taken 
between  omitting  to  make  an  allegation,  and  alleging  some- 
thing bad  in  point  of  law,  Fisherwood  v.  Canrum  (a)  answers 
it.  That  case  is  good  law.  The  selling,  though  an  ag- 
gravation of  the  taking,  was  not  necessarily  in  itself  a  tres- 
pass.] The  plaintiff  might  treat  the  sale  as  a  substantive 
act  of  trespass.  [Parke,  B. — Yes;  since  11  Geo.  2,  c.  19, 
and  by  sect  5,  if  no  rent  was  due  he  might  get  double  the 
value  of  the  goods  sold.  But  in  this  action  the  jury  might 
give  the  full  value  of  the  goods  as  taken  and  not  returned, 
without  any  proof  of  sale.  Till  replication,  or  new  assign- 
ment of  the  subsequent  sale  of  the  distress,  the  defendant 
cannot  know  that  the  plaintiff  goes  for  something  ultra 
what  might  be  sued  for  under  the  statute.]  Both  parties 
have  agreed  on  what  is  the  trespass.  There  is  no  discon- 
tinuance, for  the  answer  in  the  plea  is  too  large,  not  too 
narrow  (i).  [Aldersan^  B. — Perhaps  nothing  in  the  plea 
shews  the  sale  to  have  been  lawful ;  but,  on  the  other  hand, 
nothing  shews  the  contrary.]  All  the  plaintiff  says  is,  that 
the  defendant  admits  part  of  the  trespass  to  be  the  selling, 
without  answering  it;  Phillips  v.  Howgate{c),  The  justi* 
fication  in  that  case  was  not  directed  to  mere  matter  of 
aggravation,  for  if,  of  the  two  assaults  complained  of,  one 
only  was  answered,  judgment  might  have  been  signed  for  the 
other  {d).  [Alderson,  B. — The  justification  there  was  to  the 
taking  laid  in  the  declaration.  Mr.  Justice  Bayley  sud — 
*^  The  plea  of  the  defendant,  if  true,  would  have  been  a 
good  justification,  and,  as  it  seems  to  me,  it  was  necessary  to 
allege  the  misconduct  of  the  plaintiff,  in  order  to  justify  the 
pulling  and  striking  by  the  defendant;  for  if  it  had  omitted 

(a)  Cited  3  T.  R.  297.  (c)  6  B.  &  Aid.  220. 

{b)  See  1  Wins.  Saund.  28  note.        (<^)  See  1  Saund.  28,  note. 
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SQch  an  allegation,  the  plea  would  have  been  demurrable.*'      kI^^L^ 
Here  you  admit  the  plea  would  have  been  good,  if  it  had  not        Woods 
extended  to  the  conversion  and  sale.]     A  new  assignment      Durrakt. 
is  only  wanted  to  correct  a  supposed  mistake  in  the  plea ; 
whereas  here  the  plea  acknowledges  that  the  defendant 
knows  the  sale  to  be  part  of  the  trespasses  complained  of. 
Thirdly,  the  defendant  could  not  legally  lock  up  the  doors 
of  the  house  to  secure  the  distress,  if,  by  so  doing,  he  shut 
the  tenant  out  of  the  house. 

J.  •/'.  Johnson,  in  reply. — The  gist  of  the  declaration  was 
the  taking,  and  the  plea  sufBoiently  answers  that.  Then  the 
whole  declaration  is  answered  (a).  To  have  stated  that 
notice  of  distress  was  given  would  have  been  immaterial 
So  much  of  the  plea  as  justifies  the  conversion  and  sale  is 
immaterial,  and  may  be  rejected  as  surplusage.  Had  any 
chasm  in  the  pleading  worked  a  discontinuance,  it  might 
have  been  different(i).  [Alderson,  B. — The  declaration  does 
not  charge  sale,  but  conversion  to  the  defendant's  use.  How- 
ever, the  plaintiff  argues,  that  by  justifying  a  sale  in  the  plea, 
the  defendant  has  enlarged  the  sense  of  the  word  ^^  con- 
verted."] At  all  events,  in  the  absence  of  a  special  demurrer, 
the  all^ation  of  the  seizure  and  sale  was  construing  the 
words  according  to  the  form  of  the  statute;  so  that,  if  mate- 
rial, the  defendant  must  have  proved  them:  Datoes  v.  Pap* 
worth  (c).  As  to  the  last  point,  the  defendant  would  be  an- 
swerable for  damage  to  the  goods  while  impounded,  nor  could 
he  have  sued  again  for  the  rent,  had  they  been  eloigned  before 
sale :  Vasper  v.  Eddoioes  {d).  He  was  therefore  justified  in 
locking  them  up  for  safe  custody  (e).  [Platte  B. — If  all  the 
goods  in  the  house  were  distrained,  could  you  lock  it  up  ?] 
Locking  up  the  whole  house  is  not  charged,  but  locking  up 


(a)  See  Dyes  v.  Leatherdale,  3  {b)  1  Wins.  Saund.  28,  note  (3). 

Wila.  29,  cited  in  Taylor  v.  Cole,  (c)  Willes,  408. 

3  T.  R.  207,  and  1  Saund.  28  a,  (d)  1  Salk.  248. 

note.    See  Gates   v.  Bayly y  2  («)  See  Cox  v.  Painter,  7  C.  & 

Wils.  313.  P.  769. 
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the  doors  of  it.  It  is  (]|uit«  coii^t«&t  with  this  that  tbe  ten* 
ant  unlocked  them  at  pleoBUre,  or  that  they  were  opened 
whenever  he  requested.  l^Parke,  B. — The  declaration  doea 
not  charge  the  outer  door  to  have  been  lodced.  Aikrson,  B. 
— The  doors  laid  may  have  been  only  the  doors  of  the  rooms 
in  which  the  ^stress  was  secured.  But  the  plea  does  not 
allege  that  they  were  the  most  conTenieot  place  for  that 
puipoee.] 

Parse,  B. —  tfiuJ^xmrtu  v.  £laek(a)  is  an  authority, 
that,  in  common  cases,  a  party  distraioing  in  a  dwelfiag- 
faouse  must  not  take  the  whole  of  it  in  which  to  place  the 
goods,  but  must  eelect  one  room  for  that  purpose,  or  remove 
them  out  of  the  house.  Nor  does  this  plea  state  any  neoes- 
uty  to  use  the  whole  dweUiog-house  for  the  security  o£  the 
goods,  or  any  license  irom  tbe  pltuntiff  to  do  sok  We  will 
consider  our  judgment  as  to  that  point. 

Cur.  adv.  vult 

On  a  later  day,  Parke,  B,,  stud,  that  the  Court  inclined 
to  think  that  the  plea  should  have  shewn  that  the  whole 
house,  or  that  part  of  it  the  doors  of  which  were  locked, 
was  necessary,  or  the  most  fit  and  couTenient  place  for 
impounding  and  securing  the  distress  under  2  W.  &  M., 
sess.  1,  c.  5,  s.  1,  so  as  to  form  a  lawful  pound,  otherwise  it 
might  appear  that  the  whole  house  was  locked  up,  without 
its  also  sufficiently  appearing  that  it  was  necessary  to  do  so 
for  the  safe  keeping  of  the  distress. 

Tiie  defendant  had  leave  to  amend  on  the  usual  terms. 


(tf)  At  Nisi  PriuB,  before  Lord      406.    See  Thomas  x.  Harria,  1 
tedllEaat,      H.  &  Gr.  etffi. 
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O'Brien  v.  Clement.  j)ee.  5. 

v^  ASE  for  libel. — ^The  declaration,  after  the  usual  induce-  jn  case  for 

ment  of  the  plaintiflPs  good  character,  stated  that,  before  Jl^tf^  ^^ 

and  at  the  time  of  the  committing  of  the  grievances  by  the  1^8^  ^  ^^^ 

defendant,  and  also  in  the  libel  hereinafter  mentioned,  the  plaintiff  soaght 

defendant  used  the  word  **  black-legs"  for  the  purpose  of  ex-  ciiASkTin  * 

pressing,  and  intending,  and  meaning  thereby,  and  the  siud  ^^***''''2b^'' 

word  so  used  by  the  defendant  was  by  divers,  to  wit,  all  the  entertainment 

persons  to  whom  the  defamatory  matters  hereinaft^er  men-  fore  he  was  to 

ticmed  were  published,  understood  as  expressing,  intending,  ^  thought" 

and  meaning  thereby,  persons  guilty  of  cheating  others,  and  Sjl^.^'^^li^* 

of  practising  firaud  upon  others ;  and  that,  before  and  at  the  ballot  and 

the  time,  &c.,  and  also,  &c.,  the  defendant  used  the  words  balled;  that 

"  black  sheep"  for  the  purpose  of  expressing,  and  intending,  £^^"^5*^ 

and  meaning  thereby,  and  the  said  last-mentioned  words  so  «>™«  «^*^« 

,  ,  poor  tradef- 

used  by  the  defendant  were  by  divers,  to  wit,  all  persons  to  men  had  to 
whom   the  de&matory  and  libellous   matters  hereinaft;er  faahtonabie 
mentioned  were  published,  understood  as  expressing  and  ^'^'^^^^^l^ 
meaning  thereby,  persons  notorious  by  reason  of  disreputable  Pi^*  that 
character,  and  of  a  sullied  reputation.     That  before,  &c.,  cer-  snddeniy  leave 
tain  persons  whose  names  were  to  the  plaintiff  unknown,  had  ^^^f^ 

wiUiout  paying 
every  one  and  all  of  the  debts  contrasted  by  him  with  diireri  persons  in  the  said  town,  and 
vithont  notice  to  them,  and  with  intent  to  diefhind  and  delay  gome  of  the  last-mentioned  per- 
sons, whereby  the  said  persons  remained  unpaid  and  defrauded: — Held  bad  on  special  de- 
mvrrer,  for  not  stating  the  names  of  the  persons  alleged  to  have  been  defrauded. 

Hie  declaration  also  STerred,  that  the  libel  used  the  words  **  black-legs  "  and  "  black  sheep'' 
to  denote  persons  gnUty  of  fraud,  and  that  diyers  persons  had  formed  a  club  called  **  The  Royal 
Western  Yacht  Club ; "  that  defendant,  intending  to  cause  it  to  be  beUeved  that  plaintiff  was  a 
confederate  of  persons  guilty  of  frwidnlent  play  at  cards,  and  of  being  black-legs  and  black 
sheep  in  the  sense  aforesaid,  in  a  certain  newspaper,  &c.,  published  qf  and  eoneemmg  the  plain* 
Uf  the  following  libel :  '<  Boral  Western  Yacht  Club.— Expulsion  of  two  black-legs  "  (mean- 
ing an  expulsion  from  the  club  of  two  persons  being  black-legs  in  the  sense  in  whidi  that  word 
was  used  as  aforesaid).  The  declaration  then  aUeged,  that  suspicion  had  attached  to  two 
members  (meaning  the  aforesaid  two  persons)  of  the  club,  owing  to  two  gentlemen  haying  been 
plucked  at  cards,  it  the  residence  of  one  of  tfaie  two  suspected  members,  in  a  manner  seeming  to 
indicate  ibnl  play ;  that  inquiry  took  place,  which  resulted  in  expelling  the  two  suspected  per- 
sons ;  that  a  person,  known  to  be  a  confederate  of  the  expelled  parties,  sought  admission  into 
the  dub.  His  name  was  O'B.  (meaning  thereby  the  plaintiff)  i—Held,  on  motion  in  arrest  of 
judgment,  that,  as  matter  shewn  to  be  libellous  by  prefatory  ayerment  was  so  coupled  with 
mnuendoes  in  the  declaration  as  to  shew  it  to  have  been  published  by  the  defendant  of  and 
concerning  the  plaintiff,  tiie  declaration  need  not  arer  it  to  be  also  published  of  and  concerning 
the  Royal  Western  Yadit  Club,  or  any  oUier  part  of  the  prefatory  aYcrment. 

VOL.  XVI.  M  M.  W. 
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1846.  associated  themselves  together,  and  formed  and  then  com- 
O'Brien  posed  a  certain  dub  or  association,  called  or  known  by  the 
^    »•  name  of  the  "  Royal  Western  Yacht  Club,"  and  were  then 

Clbmknt.  , 

accustomed  to  hold  meetings  in  the  town  &c  of  Plymouth, 
in  the  county  of  Devon.  Yet  the  defendant,  well  knowing, 
&c.,  but  contriving,  &c,  to  injure  the  plaintiff  in  his  good 
name,  &c.,  and  to  cause  it  to  be  suspected  and  believed  that 
the  plaintiff  had  been  and  was  connected  and  associated  with, 
and  a  confederate  of,  persons  guilty  of  unfair  and  fraudu- 
lent play  at  cards,  and  of  defrauding  persons  of  their  money 
by  means  thereof;  and  that  the  plaintiff  kept  company  and 
associated,  and  was  in  league  with,  and  was  a  confederate 
of,  persons  so  being  "  black-legs"  and  "  black  sheep"  in  the 
respective  sense  and  signification  in  which  these  words  were 
so  respectively  used  by  the  defendant  as  aforesaid,  and  that 
the  plaintiff  was  himself  a  black-leg  and  a  black  sheep  in  the 
same  sense  and  the  signification  in  which  such  last-men- 
tioned respective  words  were  so  used  respectively  by  the 
defendant  as  aforesaid,  and  a  person  of  a  disreputable,  low, 
and  bad  character,  and  that  he  had  been  engaged  and  con- 
cerned in  nefarious  transactions,  and  had  been  convicted 
thereof  and  imprisoned  therefor;  and  that  he  had  also 
been  and  was  guilty  of  the  other  offences  and  misconduct 
hereinafter  mentioned  to  have  been  charged  upon  and  im- 
puted to  the  plaintiff  by  the  defendant,  and  to  ruin  his  pro- 
spects and  position  in  life  and  society,  and  wholly  to  oppress 
the  plaintiff,  heretofore  and  before,  &c.,  to  wit,  on  &c., 
in  a  certain  newspaper  called  "  BeJTs  Life  in  London  and 
Spgrting  Chronicle^  wickedly  and  maliciously  did  publish 
and  cause  to  be  published,  of  and  concerning  the  plaintiff, 
the  false  &c.  &c.,  and  libellous  matters  following,  of  and 
concerning  the  plaintiff',  that  is  to  say : — "  Royal  Western 
Yacht  Club"  (meaning  the  said  Royal  Western  Yacht 
Club),  "  Expulsion  of  two  Black-legs"  (meaning  an  expul- 
sion from  the  said  Royal  Western  Yacht  Club  of  two  per- 
sons being  black-legs  in  the  sense  and  signification  in  which 
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the  said  word  was  so  used  by  the  defendant  as  aforesaid).  1846. 
*'  For  some  time  past,  circumstanoes  of  suspicion  had  at-  o'Bribn 
tacfaed  to  two  members"  (meaning  the  aforesaid  two  per-  ^  *'' 
sons)  **  of  this  dub"  (meaning  the  said  Boyal  Western  Yacht 
Clab)» ''  owing  to  two  gentlemen  haying  been  plucked  at 
the  residence  of  one  of  the  suspected  members"  (meaning 
one  of  the  aforesaid  two  persons)  '^in  a  manner  that  seems 
to  indicate  foul  play.  One  of  the  party  was  fleeced  to  the 
amount  of  £1070  in  one  evening  at  cards,  and  the  other 
gentleman  lost  above  £200.  In  the  case  of  the  first  gentle- 
man that  we"  (meaning  thereby  the  defendant)  '^have 
alluded  to,  the  parties  were  betting  on  the  turn-up  card  of 
his  opponent"  (meaning  thereby  one  of  the  aforesaid  two  per- 
sons), "  who  managed  to  turn  up  a  king  nine  times  running. 
All  these  drcumstances  led  to  suspicion,  that  suspicion  led 
to  inquiry,  and  the  inquiry  has  resulted  in  the  expulsion  of 
the  two  suspected  persons"  (meaning  the  expulsion  of  the 
aforesaid  two  persons),  "  and  of  one  of  them"  (meaning  one 
of  the  aforesiud  two  persons)  '^suddenly  leaving  the  town" 
(meaning  the  said  town  of  Plymouth).  '^  A  short  time 
ance  a  person'^  (meaning  the  said  plaintiff),  ^^  known  now 
to  be  a  confederate  of  the  expelled  parties,  sought  admission 
into  the  dub"  (meaning  the  said  Royal  Western  Yacht 
Chib).  ''  His"  (meaning  the  plaintiff's)  name  was  O'B " 
(meaning  thereby  the  said  plaintiff).  ^^He"  (meaning  the 
phuntiff )  ^'gave  a  crack  entertainment  a  few  days  before 
he"  (meaning  the  plaintiff)  ''  was  to  be  elected"  (meaning, 
elected  a  member  of  the  said  Boyal  Western  Yacht  Club), 
<'as  he"  (meaning  the  plaintiff)  "  thought,  and  his"  (mean- 
ing the  plaintiff's)  ''party  was  graced  by  almost  all  the 
rank  and  fiidiion  of  the  neighbourhood.  He"  (meaning  the 
plaintiff)  "  was  going  to  make  his"  (meaning  the  plaintiff^s) 
''  entree  into  the  dub"  (meaning  the  said  Boyal  Western 
Yacht  Club)  "  in  great  style — ^two  or  three  days  he"  (mean- 
ing the  said  plaintiff)  ''stood  the  ballot,  and  he"  (mean- 
ing the  plaintiff)  "was  blackballed.    The  next  morning 

m2 
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1846.  he"  (meaning  the  pluntiff )  '^  boUed,  and  some  of  the  poor 
0*Bribn  tradesmen  had  to  lament  the  fashionable  character  of  his'' 
Clbmknt.  (meaning  the  plaintiff's)  '^  entertainment,  and  the  great  de- 
sire he"  (meaning  the  plaintiff)  *'  had  for  display.  The  talk 
and  excitement  that  this  blackballing  occasioned  was  very 
great.  Other  gentlemen  who  stood  the  ballot  about  the 
same  time,  trembled  lest  the  same  fate  might  await  them^ 
especially  as  one  blackball  in  seven  excludes  any  who  may 
seek  for  admission.  Subsequent  events  prove  that  the 
course  adopted  with  regard  to  Mr.  O'B."  (meaning  thereby 
said  plaintiff)  *^  was  a  very  judicious  and  wise  one."  The 
declaration  then  set  out  more  libeUous  matter,  as  to  which 
part,  beginning  **  It  turns  out,"  an  apology  had  been  made 
under  7  &  8  Vict.  c.  96. 

Pleas, — 1.  Not  guilty,  except  as  to  the  last^mentioned 
matter;  2.  And  for  a  further  plea  in  this  behalf,  except  as 
to  that  part  of  the  supposed  libel  beginning  with  the  words 
**  It  turns  out,"  to  the  end  of  the  supposed  libel,  and  except 
as  to  so  much  of  the  cause  of  action  as  relates  thereto,  de- 
fendant says,  that  before  the  committing  of  the  grievances, 
to  wit,  on  &c,  and  from  thence  continually  tmtil  and  at 
the  time  of  the  committing  of  said  grievances,  certain  per- 
sons whose  names  are  to  the  defendant  unknown  had  been 
and  were  '^black-legs"  and  *' black  sheep"  within  the  mean- 
ing of  those  words  as  in  the  declaration  mentioned,"  and 
common  gamesters  and  cheats  at  play,  and  the  plaintifl^ 
during  all  the  time  aforesaid,  was  connected  and  associated 
with,  and  a  confederate  of^  those  persons;  and  that  tiie 
plaintiff,  during  all  the  time  aforesaid,  had  notice  of 
the  premises,  and  kept  company  and  associated,  and  was 
in  league  widi  the  said  persons  so  being  <' black-legs " 
and  '^  black  sheep,"  as  in  the  sud  declaration  is  alleged, 
and  knowingly  and  wilfully  assisted  them  in  their  prac- 
tices as  such  gamesters  and  cheats ;  and  two  persons,  to 
wit,  A.  B.  and  C.  D.,  had  been,  to  wit,  on  the  1st  of  Octo- 
ber, 1845,  cheated  and  defrauded  at  cards  by  the  said  two 
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persons,  whose  names  are  to  the  defendant  unknown^  of  1B46. 
large  sums  of  money  respectively^  to  wit»  the  said  A.  B.  of  o'Bribn 
the  sum  of  £1070,  and  the  sidd  C.  D.  of  the  sum  of  £200,  clem.nt. 
whereof  the  plaintiff  during  all  the  time  aforesaid  had  no- 
tice. That  before  the  time  of  the  committing  of  the  said 
grievances,  to  wit,  on  &c.,  the  plaintiff,  then  being  at  Ply- 
mouth, &C.,  gave  an  entertunment  to  and  invited  divers,  to 
wit,  100  persons  to  eat  and  drink,  and  then  and  there  gave 
and  furnished  to  the  said  last-mentioned  persons  divers 
rich  and  expensive  meats,  drinks,  and  luxuries,  before  then, 
to  wit,  on  &c.,  bought  on  credit  by  the  plaintiff  of  and 
fitxn  divers  persons  at  Plymouth  aforesaid.  That  after- 
wards^ and  before  the  committing  of  the  said  grievances,  to 
wit,  on,  &C.,  the  plaintiff  was,  by  his  own  consent  and  at  his 
wish,  balloted  for,  and  was  a  candidate  for  admission  into 
a  dub  and  association  of  persons  called  ''  TheBoyal  West- 
em  Yacht  Club,^  and  that  the  plaintiff,  at  the  sud  ballot 
for  election  into  the  said  club,  was  not  elected  into  the  said 
dub,  but  was,  to  wit,  on  &c.,  black-balled,  that  is  to  say, 
rejected  and  refused  admission  into  the  said  dub  by  the 
members  thereof.  That  the  next  morning,  after  the  sdd 
balloting  had  taken  place,  to  wit,  on  &c.,  the  said  credit 
having  then  expired,  the  phuntiff  did  suddenly  leave  and 
quit  tiie  town  of  Plymouth  aforesaid,  where  he  had  been  so 
remding,  without  paying  and  discharging  every  one  and  all 
of  the  debts  con  tracted  by  the  phdntiff  with  divers  persons 
in  the  said  town  of  Plymouth,  and  without  notice  to  all  the 
said  last-mentioned  persons,  and  with  intent  to  defraud  and 
deUy  some  of  the  said  last-mentioned  persons,  whereby  the 
said  last-mentioned  persons  so  not  receiving  notice  as  afore- 
said remained  and  were,  to  wit,  on  &c,  unpaid  and  de- 
frauded ;  wherefore  the  defendant  afterwards,  and  at  tiie  said 
several  times  when,  &c,  did  publish,  and  cause  and  procure 
to  be  published,  the  said  supposed  libellous  matter  in  the 
declaration  mentioned,  except  as  in  the  introductory  part  of 
this  plea  mentioned,  as  he  tiie  defendant  lawfully  might  for 
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1846. 


O'Brikn 
Clsmsmt. 


the  caase  aforesaid,  which  are  the  same  publishing  and 
caudng  to  be  published  the  said  supposed  libellous  matters 
as  ace  in  the  declaration  mentioned,  except  &c. — ^Verifica- 
tion (a). 

Special  demurrer  to  the  second  plea,  for  the  following 
(among  other)  causes  of  demurrer :  that  the  defendant  does 
not  allege,  shew,  or  specify,  in  or  by  his  said  plea,  the  parti- 
cular person  or  persons  of  and  from  whom  pkintifF  bought 
on  credit  the  meats,  drinks,  and  laxuries,  in  the  plea  men- 
tioned, or  any  part  thereof,  or  for  what  space  of  time,  or  to 
whom  the  said  credit  was  given;  also  that  the  defendant 
has  not  specifically  set  forth  or  shewn  in  and  by  his  siud 
plea  how  many  or  what  debts  the  plaintiff  left  and  quitted 
Plymouth  without  papng  and  dischar^ng,  or  with  what 


(a)  The  following  plea  was 
also  pleaded  under  6  &  7  Vict.  c. 
96, 8.  2.  **  And  for  a  further  plea 
in  this  behalf,  as  to  so  much  of  the 
said  cause  of  action  as  is  in  the 
introductory  part  of  the  1st  plea 
excepted,  defendant  says,  that 
the  said  libel  in  the  said  declara- 
tion mentioned,  was  contained 
in,  and  that  the  publication  in 
the  declaration  mentioned  was  a 
publication  in,  a  certain  public 
newspaper,  to  wit,  **  Bell's  life 
in  London  and  Sporting  Chroni- 
cle," then  publbhed  weekly;  and 
that  so  much  of  the  said  libel  as 
is  in  the  defendant's  said  first  plea 
excepted,  was  inserted  in  the  said 
newspaper,  to  wit,  on  the  day 
and  year  in  that  behalf  in  the  de- 
claration mentioned,  without  ac- 
tual malice  and  without  gross 
negligence.  And  the  defendant 
further  says,  that  after  the  pub- 
lication thereof,  and  at  the  earli- 
est opportunity  after  the  com- 
mencement of  this  action,  to  wit, 


on  &c.,and  on  &c.the  said  last- 
mentioned  two  days,  being  the 
days  of  the  publication  of  one 
number  or  weekly  part  of  the 
said  newspaper,  he,  the  defend- 
ant, inserted  in  the  said  newspa- 
per a  full  apology  for  so  much  of 
the  said  libel  as  in  the  introduc- 
tory part  of  tins  plea  mentioned. 
And  the  defendant  now  brings 
into  Court  here  the  sum  of  lOs. 
ready  to  be  paid  to  the  said 
plaintiff,  by  way  of  amends  for 
the  injury  sustained  by  the  plain- 
tiff by  and  through  the  publica- 
tion of  so  much  of  the  said  libel 
as  is  in  the  introductory  part  of 
this  plea  mentioned.  And  the 
defendant  farther  says,  that  the 
plaintiff  has  not  sustained  da- 
mages to  a  greater  amount  than 
the  said  sum  of  IO5.  in  respect  of 
the  said  cause  of  action  in  that 
behalf,  in  the  introductory  part 
of  this  plea  mentioned. — ^Verifi- 
cation. 
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particular  person  or  persons  the  plaintiff  contracted  the         1846. 
same,  or  to  what  particular  person  or  persons  the  same  were       o'Bbun 
due  and  payable ;  or  that  the  phdntiff  had  been  or  was  in      clbmknt. 
any  way  ever  liable,  by  law  or  otherwise,  to  pay  or  dis- 
diarge  the  same,  or  any  of  them ;  or  that  they  were  debts 
due  and  payable  at  the  time  of  the  plaintiff's  suddenly  leav- 
ing and  quitting  Plymouth,  or  that  the  time  for  payment 
thereof  had  then  expired. — Joinder  in  demurrer. 

Lushf  in  support  of  the  demurrer. — Janson  v.  Stuart  (a) 
distinctly  proves  that  the  names  of  the  tradesmen  who  are 
alleged  to  have  been  unpaid  or  defrauded  by  the  plaintiff 
should  have  been  set  out.  [He  was  here  stopped  by  the 
Court.] 

C  Ckark,  contri,  in  support  of  the  plea.«-*The  declara- 
tion only  states,  that  same  tradesmen  bad  to  lament  the 
fiishionable  character  of  the  plaintiff's  entertainment ;  so 
that,  to  hold  it  necessary  to  name  those  tradesmen  in  the  plea, 
would  be  requiring  the  plea  to  go  beyond  the  declaration  in 
certainty. 

Per  Cubiam  (b). — The  plea  should  have  stated  the  names 
of  persons  who  were  in  fact  defrauded.  Jansan  v.  Stuart 
is  followed  up  in  Hickmboiham  v.  Leach  (c).  The  plea  must 
be  amended  by  inserting  their  names,  or  the  judgment 
must  be  for  the  plaintiff. 

Judgment  i(X  the  plaintiff. 


At  the  trial  of  the  issue  in  fact,  at  the  Middlesex  sittings 
after  Michaelmas  Term,  1846,  before  PoUocky  C.  B.,  the  jury 
found  a  verdict  for  the  plaintiff.    In  Hilary  Term,  1847, 

(a)   1  T.  R.  748.  See  judg-         (b)  Parke^  B.,  Rolfe,  B.,  and 
ment  of  Ashurst^  J.,  in  Neunnan     PUuty  B. 
▼.  BaU^y  2  Chit.  R.  665.  (c)  10  M.  ^  W.  d62. 
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^^•^  The  AUomey-General  (CI    Clark  with  him)  moved  in 

O'Brien  arrest  of  judgment. — The  matter  complained  of  not  being 
Clbmbnt.  libellous  in  itself^  it  was  necessary  to  explain  it  by  pre- 
fatory averments,  and  to  add  innuendoes  applying  it,  as 
so  explained,  to  the  plaintiff.  But  there  is  no  statement 
that  the  libel  was  published  of  and  concerning  him  and  t  he 
Boyal  Western  Yacht  Club;  so  that  the  publication  is 
harmless  as  respects  him,  and  the  prefatory  averment,  which 
was  required  to  shew  how  the  matter  oompluned  of  became 
libellous  at  all,  is  not  coupled  with  the  innuendo  which  ap- 
plies that  libel  to  him.  [Parhey  B. — ^The  libel  does  not 
reflect  on  the  club,  but  on  the  plaintiff.]  Still  it  is  unintel- 
ligible as  regards  him,  for  want  of  connection  with  the  club 
previously  described.  [Platty  B. — Suppose  this  were  a 
libel  on  an  attorney,  it  would  be  sufficient  to  say  that  it  was 
published  of  and  concerning  him  in  his  character  as  an  at- 
torney, without  alleging  the  particular  in  which  he  was 
supposed  to  have  misconducted  himself.]  That  is  only  so 
because  allusion  to  a  plaintiff's  professional  character  may 
make  matter  libellous  which  would  otherwise  be  innocent; 
whereas  this  publication  can  only  be  libellous  as  regards 
this  plaintiff^  if  published  of  and  concerning  him  in  refer- 
ence to  the  transactions  disclosed  in  the  prefatory  aver- 
ments. Strike  out  the  prefatory  averment,  and  there  is 
nothing  libellous  on  the  face  of  the  declaration  for  the 
innuendo  to  apply  to  the  plaintiff.  The  rule  is,  that  if  mat- 
ter requires  prefatory  averment  to  shew  it  to  be  libellous, 
the  libel  must  be  laid  to  be  published  of  and  concerning 
that  averment,  as  well  as  of  and  concerning  the  plaintiff. 
In  Hall  V.  Blandy  («),  Alexandevy  C.  B.,  says,  "  If  all  the 
other  introductory  matter  were  put  out  of  the  question, 
the  name  of  the  party  being  mentioned  in  the  libel,  and 
there  being  an  averment  that  it  concerned  him,  and  that  it 
concerned  also  that  certain  piece  of  gold  coin  of  the  realm, 

(o)  1  Y.  &  J.  480,  490. 


V. 

Clmmkmt. 
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the  first  count  would  be  su£Scient.''    Janes  y.  Stevens  (a)  is        1846. 
to  a  like  efiect    Most  of  the  precedents  allege,  in  such      o'Bribn 
cases,  that  the  libel  was  pubHshed  of  and  concerning  the 
plaintifll^  and  of  and  concerning  the  premises. 

Parke,  B. — The  pbdntiff  was  bound  to  allege  the  libel 
to  have  been  published,  not  of  or  concerning  the  matter 
hdd  hj  way  of  prefatory  averment,  but  of  and  concerning 
himself^  in  the  position  or  character  in  which  by  that  pre- 
fatory averment  he  was  explained  to  stand.  The  words 
*'of  and  concerning  "  are  only  used  to  shew  that  the  matter 
previously  explained  to  be  libellous  was  published  with 
respect  to  the  party  complaining  of  it  as  such.  The  pre- 
cedents alluded  to  always  appeared  to  me  to  be  inartificially 
firamed.  The  use  of  the  prefatory  averment  is  to  afford 
foundation  for  subsequent  innuendoes,  by  explaining  the 
meaning  of  the  words  used,  and  it  is  here  properly  coupled 
with  the  innuendoes.  The  learned  Baron  mentioned  Alex- 
ander  v.  AngU  (b). 

Aldebson,  B. — Coupling  the  innuendoes  with  the  prefa- 
tory averment,  it  appears  alleged  that  the  defendant  pub- 
lished of  and  concerning  the  phuntifi^  the  words  which  the 
plaintiff  had  before  shewn  to  be  libellous  by  introductory 
averments. 

Pollock,  C.  B. — It  was  hardly  necessary  to  explain 
either  **  black  sheep  "  or  '^  black-leg  "  to  be  libellous.  But 
the  phdntiff  does  explain  them  in  the  introductory  part,  and 
it  was  not  necessary  to  explain  them  over  again  afterwards. 

Bule  refused. 

(a)  11  Price,  235.  7  Bing.  123.    See  U  M.  &  W. 

{b)  1  C.  &  J.  143 ;  1  Tyr.  9 ;      296. 
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Dee,  5.  O'Bbien  V.  Bbtant  and  Others. 

AlibeUons  (^ASE  for  libd.     The  declaration  was  similar  to  that  in 

liahcdofthe   '  O^Brien  y,  Clement  (ante,  p.  159).     The  defendants,  by 

Lwroapcr,*  ^^^  *^"^  P^®*  of  justification,  said,  it  was  true  that,  before 

"to^^^^'^^h*  *^®  publishing  of  the  said  newspaper,  and  the  committing 

was  a  con-  of  the  said  alleged  grieyances,  circumstances  of  suspicion 

black-legs ;  had  attached  to  two  members  of  the  sud  Royal  Western 

wught  a^is-  ^^^^  ^^^^>  *^*  is  to  say,  M.  M^D.,  and  J.  H.  H.,  being 

Monintoa  persons  of  disreputable  fame  and  character,  and  black-legs, 

that  he  gave  an  as  in  the  declaration  mentioned,  in  consequence  of  two  gen- 

in  the  expecta-  tlemen,  to  wit,  J.  F.,  and  E.  J.  C,  having,  to  wit,  on  &c, 

S^ted*bS^  at  the  residence  of  one  of  the  said  suspected  members,  to 

was  black-  ^it,  of  the  Said  M.  M*D.,  lost  to  the  said  suspected  members, 

balledi  and  the 

next  morning  in  a  manner  that  seemed  to  indicate  foul  play,  and  by  foul 

some  of"uie  pW>  large  sums  of  money,  to  wit,  one  of  the  said  gentle- 

Se'^to^h^  men,  J.  F.,  the  sum  of  £1070,  in  one  evening  at  cards, 

to  lament  the  to  wit,  at  a  game  called  Ecart4 ;   and  the  other,  a  large 

character  of  his  sum,  to  wit  above  £200,  to  wit,  £210;  that  is  to  say,  in 

A  SoTofjas-'  ^^®  ^^*^®®  ^^  *^®  ^*  ^^  ^^^  ^^  gentlemen,  the  parties  were 

tification,  after  engaged  On  the  occasion  in  that  behalf  herein  aforesaid 

alleging  facts  o  o                    ^ 

to  shew  that  at  Cards,  to  wit,  at  Ecart^  and  betting  thereon,  and  his 

wu^e^con-  opponents,  being  the  said  suspected  members,  managed,  to 

'<^wioZ'  ""'^  ^y  fiaudulently  and  unfairly  shuffling  and  diaposing 

been  guilty  of  the  cards,  to  turn  up  a  king  nine  times  running ;  and,  in  the 

cards,  and  the  casc  of  the  latter  of  the  said  two  gentlemen  upon  the  occa- 

ri^gancn-  ®^^°  "^  *^*  behalf  herein  aforesaid,  he  was  by  the  said  sus- 

tertainment,  pected  members  cheated  and  defrauded  out  of  the  said  sum 

and  of  his  being  . 

blackballed,  as  in  that  behalf  herein  aforesaid,  to  wit,  by  the  unfair  and 

the  libel,  &c.,  fraudulent  shuffling  and  disposition  by  them  of  certain  cards 

thefoibwLuT  w^®^^^*^  *^®y  were  then  engaged  in  play,  to  wit,  at 

morning  "he  Ecart^,  with  the  sjud  last-mentioned  ficentleman;  and  the 

town  and  neighbourhood,  leaving  divers  of  the  tradesmen,  to  whom  he  owed  money,  unpaid" 
[naming  them]: — Held  bad,  inasmuch  as  such  quitting  might  be  innocent,  and  wiUiout  any 
intention  to  defraud. 
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defendants  say,  that  it  is  true  that  these  circumstances  led 
to  suBindon,  to  wit,  on  the  part  of  other  members  of  the 
said  club,  to  wit,  on  &c,  and  before  the  committing  of  any 
of  the  allied  grievances  by  the  defendants ;  and  that  the 
sospicion  then  led  to  inquiry,  to  wit,  on  the  part  of  the 
other  members  of  the  said  club,  and  the  inquiry  then  re- 
sulted in  the  expulsion  of  the  said  two  suspected  persons 
from  the  said  dub,  and  one  of  them,  to  wit,  M.  M'D.,  sud- 
denly leaving  the  town  of  P.,  to  wit,  on  &c ;  and  the  de- 
fendants further  say,  that,  a  short  lime  before  the  com- 
mitting of  the  said  alleged  grievances  by  the  defendants,  and 
before  the  said  inquiry  and  expulsion,  to  wit,  on  &c.,  the 
plaintiff  sought  admission  into  the  said  club,  and  that  afler- 
wards,  and  before  &c.,  he  was  known  to  be,  and  to  have 
been,  to  wit,  for  a  long  time,  to  wit,  for  six  months  then 
next  preceding,  and  in  fact  then  was,  a  common  associate, 
friend,  and  confederate  of  the  said  expelled  parties,  and  that 
the  plaintiff,  a  few  days  before  the  day  of  his  said  intended 
admission  and  election  into  the  said  club,  to  wit,  on  &c, 
gave  an  entertainment,  at  which  divers  and  many  persons  in 
the  neighbourhood  of  P.  attended,  and  that,  in  two  or  three 
days  afterwards,  to  wit,  on  &c.,  the  plaintiff  was  blackballed 
on  the  ballot  for  his  proposed  admission  into  the  said  club, 
and  that,  on  the  following  morning,  he  {aj  quitted  the  town 
and  neighbourhood  of  P.,  leaving  divers  of  the  tradesmen 
of  that  town  and  neighbourhood,  to  whom  he  then  owed 
divers  sums  of  money,  unpaid,  to  wit,  A.  B.,  C.  D.,  &c. ; 
and  the  said  blackballing  caused  and  occasioned  much  talk 
and  excitement,  to  wit,  in  the  town  and  neighbourhood  of 
P.,  to  wit,  on  &c ;  and  that  the  subsequent  events,  to  wit, 
the  said  inquiry,  and  the  expulsion  of  his  said  friends  and 
assodates,  proved  that  the  said  course  so  adopted  with 
regard  to  tibe  plaintiff  was  a  judidous  and  wise  one;  where- 


(a)  On  the  amendment  of  the  plea,  the  words  ^*  suddenly  left 
and  "  were  iatrodoced  here. 
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^^^' .      fore  the  defendants  published  the  said  matter  in  writing,  as 
O'Bribn      they  lawfully  might  for  tibe  cause  aforesaid.     Verification. 
Bryant.  Spedal  demurrer  to  the  above  plea,  for  the  following 

(among  other)  causes.  For  that  the  defendants,  as  and  for  a 
justification  for  the  publication  of  the  following  part  of  the 
said  libel  in  the  latter  part  of  the  said  libel  and  declaration 
contained,  namely,  ''the  next  morning,  he  (meaning  the 
said  plaintiff)  boJtedj  and  some  of  the  poor  tradesmen  had 
to  lament  the  fiishionable  character  of  his  (meaning  the 
plaintiff's)  entertainment,  and  the  great  desire  he  (meaning 
the  plaintiff)  had  for  display,"  have  in  and  by  the  said  plea 
stated  and  alleged,  namely,  that  on  the  following  morning 
he  quitted  the  town  and  neighbourhood  of  P.,  leaving  di- 
vers of  the  tradesmen  of  that  town  and  neighbourhood,  to 
whom  he  then  owed  divers  sums  of  money,  unpaid,  to  wit 
(names  stated) ;  whereas,  if  such  allegations  and  statements 
of  the  defendants  in  their  said  plea  were  and  are  true  in 
part^  yet  they  are  not,  nor  is  any  of  them,  any  justifica- 
tion or  excuse  for  the  publication  of  the  said  last-mentioned 
part  of  the  said  libel  by  the  defendants,  or  any  answer  to 
this  action  for  or  in  respect  of  such  publication  thereof; 
also,  for  that  the  said  third  plea  is  pleaded  to  and  affects  to 
answer  the  whole  of  the  said  action,  yet  fails  and  falls  short 
of  justifying  the*  whole  of  the  libel  in  the  declaration  con- 
tained, or  any  part  thereof. — Joinder  in  demurrer. 

Lushy  in  support  of  the  demurrer. — :The  plea,  in  stating 
that  the  plaintiff  quitted  the  town  of  P.,  does  not  come  up 
to  the  libel,  so  as  to  justify  it  The  libel  meant,  that  the 
pltdntiff,  being  insolvent,  suddenly  left  the  town  of  P.  on 
that  account,  and  defrauded  his  creditors,  whereas,  consist- 
ently with  this  plea,  his  creditors  might  have  assented  to  his 
leaving,  and  he  might  have  returned  next  day  and  paid 
them,  or  might  have  left  one  shilling  only  unpaid. 

Greenwood,  in  support  of  the  plea. — Taking  the  whole 
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plea  together^  it  imputes  fraud  as  well  as  insolvency  to  the        1846. 
plaintiff^  namely^  in  leaving  the  town  without  paying  his      O'Brien 
creditors,  and  in  order  to  avoid  paying  them. 


Pabke,  R — ^The  libel,  as  stated  in  the  declaration,  im- 
putes to  the  plabtiff  a  fraudulent  evasion  of  his  creditors, 
he  beii^  unable  to  pay  them.  The  plea  does  not  meet 
that,  for  the  plaintiff  might  be  unable  to  pay,  without  being 
guilty  of  ftaud,  as  imputed  by  the  word  *'  boUinff,^  used  in 
the  libeL  That  expression  charged  the  plaintiff  with  going 
away  suddenly  from  Plymouth,  leaving  debts  unpaid,  and 
under  such  circumstances  that  the  creditors  could  not  find 
him,  and  therefore  means  more  than  the  mere  ^^quittaiff/* 
which  is  stated  in  the  plea.  That  would  be  an  innocent 
dqNurture,  and  consistent  with  proof  that  the  pbdntiff  went 
out  of  the  town  for  a  day,  but  then  returned  and  paid  his 
debts.  It  is  sufficient  for  us  to  say  that  this  plea  is  bad  on 
general  demurrer.  The  defendant  may  amend,  or  our  judg- 
ment must  be  for  the  plaintiff. 

BoLFE,  B.,  and  Platt,  B.  concurred. 

Leave  to  amend  on  payment  of  costs,  otherwise 

Judgment  for  the  plaintiff  (a). 


BftTANT. 


(a)  The  amendment  intro- 
duced was  as  follows : — 

'^  And  without  notice  to  the 
said  last-mentioned  persons,  and 
with  intent  to  defraud  and  delay 
some  of  the  said  last-mentioned 
peraons,  whereby  the  said  persons 
renudned  and  were,  to  wit,  on 


the  day  and  year  last  aforesaid, 
unpaid  and  defrauded,  and  had 
reason  to  lament,  and  did  la- 
mentf  the  fashionable  character 
of  the  said  entertainment,  and 
the  great  desire  the  said  plaintiff 
had  for  display." 
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Nov.  28. 

A  person  may 
be  arrested  on 
a  Sunday  for 
any  indictable 
offence. 


Bawlins  V.  Ellis  and  Others. 

X  HIS  was  an  action  for  assault  and  false  imprisonment, 
to  which  the  defendant  pleaded  not  guilty,  by  statute ;  and 
issue  having  been  joined  thereon,  the  following  case  was, 
by  consent,  and  by  an  order  of  Aldersdn^  B.,  stated  for  the 
opinion  of  the  Court 

The  defendants  Darby  and  Spary  were  police-inspec- 
tors, appointed  under  the  2  &  3  Vict.  c.  94,  the  London 
Police  Act,  and  the  other  defendant,  Ellis,  was  a  police- 
inspector  under  the  Middlesex  Police  Act,  10  Geo.  4,  c.  44. 
On  the  12th  of  March,  1845,  Lord  Denman  issued  a  bench 
warrant  for  the  plaintiff's  apprehension,  upon  the  certificate 
of  the  Clerk  of  the  Central  Criminal  Court,  that  the  plain- 
tiff, John  Bawlins,  had  been  indicted  at  the  Central  Crimi- 
nal Court  ^'for  unlawfully  conspiring  tc^ether,  by  divers 
artful  stratagems  and  divers  false  and  feigned  distresses,  to 
deprive  T.  Beeve  of  the  peaceable  possession  of  a  certain 
house  and  premises,  situate  in  the  parish  of  St.  Dunstan  in 
the  West,  against  the  peace,"  &c.  The  warrant  then  di- 
rected all  constables,  &c.,  to  apprehend  the  said  John  Baw- 
lins, and  bring  him  before  a  judge  of  the  Court  of  Queen's 
Bench,  or  a  justice  of  the  peace,  that  he  might  be  bound  for 
his  appearance  at  the  Central  Criminal  Court,  to  answer 
the  said  indictment  The  defendant  Ellis,  to  whom  the 
warrant  was  directed,  arrested  and  imprisoned  the  plaintiff 
in  a  police-station,  and  the  other  defendants  imprisoned  him 
in  another  police-station,  whence  he  was  taken  to  a  judge's 
diambers,  and  there  committed  to  Newgate  for  triaL  The 
plaintiff  was  afterwards  tried  and  acquitted. 

If  the  Court  shall  think  that  the  arrest  on  a  Sunday  was 
lawful,  a  judgment  of  nolle  prosequi  is  to  be  entered ;  if  the 
arrest  should  be  considered  unlawful,  judgment  by  confess 
sion  is  to  be  entered  against  the  defendants. 
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Martm,  for  the  plaintiff. — This  case  depends  on  the  con-        1846. 
struction  of  the  stat  29  Car.  2,  c.  7,  s.  6,  which  enacts,       Rawlinb 
''that  no  person,  upon  the  Lord's  day,  shall  serve  or  exe-        eiIm. 
cnte  any  writ,  process,  warrant,  order,  judgment,  or  decree 
(except  in  cases  of  treason,  felony,  or  breach  of  the  peace), 
but  that  the  service  of  every  such  writ,  &c.,  shall  be  void  to 
all  intents  and  purposes  whatsoever.'^    This  is  the  case  of 
an  arrest  for  conspiracy,  which  is  no  actual  or  constructive 
breach  of  the  peace.    It  ought  to  be  such  a  breach  of  the 
peace  as  would  be  a  forfeiture  of  a  recognizance  to  keep  the 
peace.     [Alderson,  B.,  referred  to  Bex  v.  Myers  (a).]    There 
it  was  held  that  a  party  convicted  on  a  penal  statute  cannot 
be  apprehended  on  a  Sunday  for  non-payment  of  the  penalty. 
It  was  contended  in  that  case,  that  the  act,  being  prohibited 
by  act  of  Parliament,  was  indictable,  and  so  amounted  to  a 
Gonstmctive  breach  of  the  peace;  but  the  Court  was  of  a 
contrary  opinion.     An  indictment  for  this  conspiracy  need 
not  conclude  "  contra  pacem." — He  referred  to  Com.  Dig. 
tit. ''  Indictment"  (B),  and  (G.  b) ;  and  tit.  ''  Justice  of  the 
Peace,"  (B.  8). 

Atherton  and  Hugh  HiU  appeared  for  the  several  defend- 
ants, but  were  not  called  upon  to  argue.     They  mentioned 

the  case  of  Sir Cecil  v.  Others  of  the  Town  of  Notting- 

ham  (&). 

Alderson,  B. — The  meaning  of  the  statute  is,  that  it 
authorises  the  arrest  on  a  Sunday  of  all  persons  who  have 
been  guilty  of  any  indictable  offence.  How  is  the  officer  to 
know  whether  an  actual  or  a  constructive  breach  of  the  peace 
has  been  committed  ?  As  it  is,  he  sees  that  an  offence  has 
been  committed,  and  accordingly  arrests  the  party.  That 
is  a  plain  and  intelligible  rule. 


(a)  1  T.  R.  2e5.  {b)  12  Mod.  848. 


^ 
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BoLFE,  B.— The  warrant  is  directed  to  ''all  constables 
and  othersj"  and  requires  them  to  apprehend  the  party.  It 
cannot  be  that  they  are  all  to  inquire  whether  there  has 
been  an  actual  or  constructive  breach  of  the  peace. 


Platf,  B.^  concurred. 


Judgment  for  the  defendants. 


A  penon  who 
hires  or  pro- 
cures for  an- 
other persons 
to  be  employed 
bj  him  in  the 
laying  out  and 
sunreying  of  a 
line  of  nUlwaj, 
is  not  a  broker 
within  the  stats. 
13  Edw.  1. 
St.  5|  and  6 
Ann.  c.  16, 
s.  4,  which  pro- 
hibit persons 
firom  acting  as 
brokers  within 
the  city  of  Lon- 
don, unless  U- 
oensed  by  the 
Ck>urtof  the 
Mayor  and  Al- 
dermen. 


MiLFORD  V.  Hughes. 

Assumpsit  for  work,  labour,  journeys,  and  attend- 
ances, done,  performed,  and  bestowed  for  the  defendant  on 
his  retainer,  and  for  commission  and  reward. 

Plea,  that  the  work,  labour,  journeys,  and  attendances  of 
the  plaintiff  were  done  and  performed  by  the  plaintiff  within 
the  city  of  London,  as  a  broker,  to  wit,  in  and  about  the 
procuring  and  hiring,  on  account  of  the  defendant,  of  one 
J.  L.,  one  E.  S.,  one  P.  W.  B.,  and  one  T.  C,  to  be  em- 
ployed by  the  defendant  in  laying  out  and  suryejring  a  cer- 
tain line  of  railway,  and  that  the  said  commission  and  re- 
ward were  chumed  by  the  plaintiff  in  respect  of  such  work, 
labour,  journeys,  and  attendances ;  and  that  the  plaintiff  was 
not,  at  the  times  of  doing  and  performing  the  sud  work, 
labour,  &c.,  a  broker  duly  licensed,  authorised,  or  em- 
powered to  act  as  a  broker  in  the  premises,  within  the  city 
of  London. — Verification. 

Demurrer,  and  joinder. 


Lush,  in  support  of  the  demurrer,  was  stopped  by  the 
Court 


Stammers,  contra. — The  plaintiff  is  a  broker  within  the 
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meaning  of  the  statutes  13  Edw.  1,  &  5,  and  6  Anne,  a  16,  ^^^'  ^ 
8. 4,  and  therefore  he  cannot  act  as  such  within  the  city  of  Milforo 
London  without  having  been  duly  licensed.  [Alderson,  B.  Huobkb. 
— ^WaB  he  a  broker  here  ?]  Yes.  A  broker  may  be  properly 
defined  to  be  a  person  who  acts  as  a  mediatar  or  go-between, 
for  the  purpose  of  making  contracts  between  one  man  and 
another.  Nor  is  the  character  confined  to  contracts  relating 
to  mere  bargains  and  sales.  In  Highmore  v.  MoJhy  (a).  Lord 
Hardmicke  considered  a  pavmhroher  as  a  broker  within  the 
statutes,  taking  '^  the  word  brokers  as  the  genus,  and  all  other 
kinds  of  brokerage  as  the  species ;"  and  in  Cope  v.  Row^ 
lands  (b\  a  stockbroker  was  held  to  be  within  the  statutes. 
[AMerson,  B. — Stock  is  merchandise,  and  the  parties  are 
merchants  pro  h&c  vice.]  From  the  definitions  given  in  the 
Termes  de  la  Ley,  tide  ''  Broker,"  and  Cowell's  Interpreter, 
'^Broker,"  it  appears  that  the  word  signifies  an  intercessor 
or  mediator  in  any  transaction  or  contract.  In  the  Scottish 
**  Statuta  GildsD,"  c.  27,  this  enactment  is  found :  "  Statuimus 
quod  broccarU  sint  electi  per  communiam  villse,  qui  dabimt 
ongulis  annis  imum  dolium  vini  villas,  ad  festum  S.  Mi- 
chaelis,  sine  ulteriore  dilatione,  et  nomina  eorum  inbrevien- 
tor  per  commune  oondlium.''  Upon  this  statute,  the  old 
book  called  the  '^  Begiam  Majestatem  Scotite,"  a  work  of 
great  authority  on  Scotch  law,  has  this  note  (p.  158  a.) : 
"Brocarii,  in  jure  civili,  sunt  proxenetes^  qui  sunt  interpretes 
et  connHatores  contractuum,  et  operam  suam  navant  his  qui 
contrahunt ;  ut  sunt  fseminie  conciliatrices  nuptiarum."  In 
Calthorpe's  Beports,  p.  165,  we  find  a  charge  given  to  the 
wardmote  inquests  of  the  dty  of  London,  to  inquire  as 
to  *' woman  brokers,"  who  are  described  as  persons  who 
entice  servants  Scorn  their  places,  promising  to  help  them  to 
a  better  service.  The  term'' marriage  brocage"  is  also  used  in 
the  common  law.  In  the  Dictionary  of  Facdolatus,  (BaQey's 
edit.  Vol.  iL  p.  309),  the  word  ''  proxeneta"  is  defined  as 

(a)  1  Atk.  206.  {b)  2  M.  &  W.  149. 

VOL.  XVI.  N  M.  W. 
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1846.  »a  go-between  in  making  bargfuns.  Sec,  a  match-maker, 
MiLPouD  irpo^trtiTil^,  conciliator,  interpres  duorum  inter  se  stipulan- 
HuoBKB  ^^°^  ^^^  spondentium,  aliumve  quemviB  oontractum  con- 
ventumque  ineuntinm.''  In  the  Digest,  Lib.  60,  tit.  14, 
there  is  a  section  ''  De  Pro:(enefici8  i"  and  Accursius,  in  his 
commentary  thereon,  says, ''  Proxenetaa  sunt  qui  intromit- 
tunt  se  circa  amicitias  faciendas  inter  aliquocf,  et  circa  ma- 
trimonium  et  circa  aasessorem  inveniendum,  et  circa  emp- 
tiones  et  venditiones  et  alios  contractus.'^  [Aldersan,  B. — 
Your  definiticms  would  include  9k factor;  but  the  difference 
between  a  factor  and  a  broker  is  clearly  pointed  out  in  £a- 
rinff  V.  Carrie  (a>]  In  Fott  v.  Turner  (i),  Tindal,  C.  J., 
says,  *^  A  broker  is  one  who  makes  baigains  for  another, 
and  receives  a  conmiission  for  bo  doing,  as,  for  instance,  a 
stockbroker.''  In  the  case  of  Hutchins  v.  Flayer  (c).  Sir 
Orlando  Bridgman  refers  to  the  case  of  Andrew  de  Vyne 
(24  H.  6),  the  record  of  which  is  copied  in  '^  The  City  Register 
Book,  called  Liber  Dunthprn,  which  (he  says)  also  contains 
an  extract  of  divers  other  ancient  records ;"  and  he  speaks  of 
it  as  ''  a  full  and  express  judicial  authority  as  may  be,  upon 
general  advice  with  aU  the  judges."  [The  learned  counsel 
here  read  to  liie  Court  a  considerable  portion  of  the  record 
in  that  case,  with  an  examined  copy  of  which  he  had  been 
furnished  from  the  ofBce  of  the  town-derk  of  London,  where 
the  <'  Liber  Dunthorn"  is  kept  {d).'\  [Alderson,  B.— The 
word  ^^abrocator,"  in  that  case,  means  a  mediator  in  bar- 
gains between  merchants.  But  does  this  plea  raise  your 
point?  It  only  allege^  that  the  plaintiff  did  work  for  the 
defendant  ^^  in  and  about  the  procuring  and  hiring  of  certain 
personS)"  bi|t  it  does  not  say  that  those  persons  were  hired, 
or  even  that  the  plaintiff  made  any  contn^^t  of  hiring  or 
other  bargain  with  them.  It  is  quite  consistent  with  the 
plea,  that  the  pbuintiff  was  only  employed  by  the  defendant  to 

(a)  2  B.  &  Aid.  137.  (d)  See  note  at  the  end  of  the 

(b)  6  Bing.  702.  caee. 

(c)  Orl.  Bridg.  280. 
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fetch  the  partieSi  in  order  that  baigsuns  might  be  made  with 
them;  but  that  no  contract  ever  was  made  in  consequence. 
Kolfe,  B. — For  all  that  appears,  the  contract  itself  might 
have  been  made  as  a  sworn  broker.]  If  the  plea  be  defec- 
tive in  that  respect^  the  Court  will  perhaps  allow  it  to  be 
amended,  so  as  to  raise  the  real  point 


1846. 

MlLrOBD 
HuOHBt. 


ALDBRflON,  B.— We  think  no  amendment  would  make 
the  plea  a  good  one.  The  Law  Dictionary  defines  brokers 
to  be  '^  those  that  contrive,  make,  and  conclude  bargains 
and  contracts  between  merchants  and  tradesmen,  for  which 
they  have  a  fee  or  reward."  With  respect  to  the  record  in 
Andrew  de  Vyn£e  c€ue,  taking  the  whole  together,  the 
<<  mediator  "  there  spoken  of  must  be  understood  to  mean  a 
mediator  **  inter  mercatorem  et  mercatorem."  The  case, 
indeed,  is  valuable  only  as  shewing  the  meaning  of  '^  com- 
munis correctarius."  There  will  be  judgment  for  the 
plainti£P. 

BoLFE,  B. — It  seems  to  me,  that  to  make  it  a  case  of 
brokerage,  it  must  relate  to  goods  and  money,  and  not 
merely  to  personal  contracts  for  work  and  labour. 

Judgment  for  the  plamtiff  (a). 


(a)  The  learned  counsel  for 
the  defendant  has  favoured  the 
reporters  with  a  copy  of  the  re- 
cord in  Andrew  de  Vyn^s  case, 
which  is  inserted  here : — 

**  1465,  34  Hen.  6.  Henricus 
Dei  gratift  Rex  Anglic  et  Fran- 
clc  et  Dominus  Hibemis  Major! 
et  Yicecomitibus  London  salu- 
tem.  Mandamus  vohis  quod 
Andream  de  Vyne,  quocumque 
nomine  cenceatur,  captum,  et  in 
prisoni,  snh  cnstodiA  vestrf^  vos 
pre&ti    Vicecomites,  detentum. 


ut  dicitur,  haheatis  coram  nobis^ 
in  cancellarift  nostrfr,  die  Inns 
proximo  futuro,  ubicumqne  tunc 
fueiit,  MTkk  cum  causft  capcionis 
et  detencionis  ipsius  Andres  in 
prison^  predicts :  et  hoc  nulla- 
tenus  omittatis:  et  habeatis  ibi 
hoc  breve.  Teste  meipso  apud 
Westmonasterium,  primo  die 
Marcii,  anno  regni  nostri  tri- 
cesimo  quarto.  Super  quo  dicto 
die  lunie  prefatus  major,  ac  Jo- 
hannes Yonge  et  Thomas  Oull- 
greve,  Vicecomites  prsdictv  ci- 
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MiLFORO 
HUOHSS. 


vitatifl^  assomptis  seeum  Alder- 
mannby  Recordatore^  Commanl 
nanatorey  SubvicecomitibuSy  ac 
csteria  de  oonsilio  ciyitatis  exist- 
entibnSy  peisonalit^r  aooeeserant 
ad  canoellariam  Domini  Regis 
predictam ;  et  vigore  brevis  pre- 
dioti  tunc  ibidem  retomaveront 
ooipns  pre£iti  Andrea  de  Vyne, 
Jink  cum  causH  capcionis  et  de- 
tencionis  aus  in  prisonll  predict&y 
in  hec  verba : 

**  Nos  Willielmns  Marwe  Ma- 
jor, Johannes  Yonge  et  Thomas 
Oallgrevey  Vicecomites  ciyitatis 
London,  significamus  Domino 
Regi  in  cancellariAi  sak,  qudd 
ante  adrentum  brevis  Domini 
Regi  nobiB  directi  et  hnic  oedu- 
Ic  consnti,  Andreas  de  Wyne 
in  dicto  brevi  nominatus,  captus 
fuit  in  civitate  predictl^  et  in 
prisonll  dicti  Domini  Regis,  sub 
custodiAi  nostrum  prefatorum 
Vicecomitum  ibidem  detentus, 
pro  eo  quod  ubi,  pro  statiis  re- 
publics bono  et  incremento,  me- 
liorique  supportacione  tocius 
legalis  mercature,  ac  penaliori 
castigacione  cujuscumque  false 
cherancic  et  usuris ;  necnon  ad 
tollenda  eyitanda  et  excludenda 
magna  et  intollerabilia  dampna' 
mala  et  incommoda  atque  scan- 
dala  manifesta  qus  soepius  ibidem 
uniTersali  civitati  eyenerunt,  et 
plnries  originem  contraxerunt 
per  communes  correctarios  sen 
abrocatores  in  civitate  predicts, 
per  majorem,  aldermannos,  et 
communitatem  ejusdem  ciyitatis^ 
juxta  leges,  proyisiones,  ordina^ 
cionesy  libertates,  et  liberas  con- 
suetudines  suas,  auctoritate  di- 
veraorum  Parliamentorum  ac« 
oeptatas,  approbatas,  conforma- 


tas,  et  ratificatas ;  salubriter 
proyisum  et  ordinatum  fuit,  ab 
antique,  qu6d  nullus  ct^cmn- 
que  $t(UiiSf  gradiUy  sexiUy  seu 
condieionis  fuerU,  tunc  in  futu- 
rum,  officium  sive  oocnpacionem 
eommtifttf  eorrectarii  seu  abroca- 
toriSf  in  ciyitate  predictl^  aliquo 
modo,  exercerent,  neque  super 
se  asaumeret,  nee  de  correctagio 
seu  abrocagio  hujusmodi,  aut  de 
eofUractu  seu  harganeo  quoeum' 
que  inter  mercatorem  et  merca- 
torem  faciendo,  in  ciyitate  pre- 
dicU^  tanquam  eommums  abro- 
eatOTy  seu  mediator  hujusmodi^  se 
intromitteret  quoquomodo,  quo- 
usque  per  majorem  et  aiders 
mannoe  ciyitatu  pnedictip,  pro 
tempore  existentes,  ad  hoc  fa- 
ciendum et  exercendum,  admis- 
sus  fiierit  et  juratus,  ac  suffi- 
cientes  manucaptores  ad  se  bend 
et  fideliter  habendum  et  geren- 
dum  in  officio  siye  occupatione 
predictit  inyenerit ;  juxta  vim, 
formam,  et  efiectum  legum,  pro- 
yisionum,  libertatum,  et  consne- 
tudinum  predictarum,  sub  poena 
imprisonamenti,  et  faciendi  finem 
ad  opus  communitatis  ciyitatis 
predicts.  Ibidictus  Andreas  in 
dicto  breyi  nominatus,  non  ad- 
missus  nee  juratus  per  majorem 
et  aldermannos  ciyitatis  predic- 
ts, nuUisque  hujusmodi  manu- 
captoribus,  ut  predicitur,  per 
ipsum  hucusque  inyentis,  post 
defensionem  et  prohibitionem 
mei  prefiati  majoiis,  sibi  ex 
parte  me&  inde  pluries  &ctam, 
officium,  exercicium,  seu  occy- 
paUonem  eommumt  eorrectarii^ 
abroeaioris,  seu  mediatoris  inter 
mercatorem  et  mercatorem  pro  di- 
yersis  oontractibus  et  baiganeis^ 


MICHAELMAS  VACATION,   10  VICT. 


179 


per  ipsiun  &cti8  et  finnaiis  in 
ciritate  pnedicU^  Boepins  exer- 
cere  cunyit,  et  saper  se  aasnmp- 
nt;  pliiresqne  hujnsmodi  con- 
tractus, sicy  ut  communis  abrtH 
eaior  seu  mediator,  inter  hujue^ 
wkpdi  9tereatorem  et  mereatorem^ 
in  ciiritate  predictl^  indies  fecit, 
iniit,  oonclnsity  et  finnayit ;  ao 
de  hnjusmodi  contractibns  et 
baiganeis  se  mnltipliciter  intro- 
misit;  in  contemptnm  Domini 
Regfia  et  ciritatis  pnedicUe,  ac  in 
prejudicium  etderogationem  lige- 
oram  dicti  Domini  Regis  in  e&- 
dem  ciyitate,  ac  ceteris  in  per* 
nicioeum  exemplum  in  futumm, 
necnon  express^  contra  formam 
legnm,  libertatum,  et  consnetadi- 
nnm  prvdictamm :  nnde  idem 
Andreas,  per  confenionem  snam 
propriam,  coram  me  pnefato  ma- 
jore  et  sociis  meis,  aldermannis 
ciyitatis  pnedictc,  convictns  ex- 
istit.  Detentns  est  eciam  idem 
Andreas  in  prisoni,  sub  custodift 
pnedictA,  virtute  cujusdam  quere- 
Im  yersas  ipsam,  per  nomen' 
Andrec  de  Vyne,  de  Venetiis,  ad 
sectam  Johannis  Pecok,  grocer, 
in  placito  debiti  super  demandam 
28(y.,  oonun  me  prefato  Johanna 
Yonge,  in  curiAi  dicti  Domini 
Regis  in  ciritate  predicta  leyato, 
et  adhuc  ibidem  pendente  inde- 
terminate: et  hec  sunt  cause 
capcionis  et  detencionu  ipsius 
Andrec  in  prieonAi  prvdictlL 
Corpus  tamen  ejusdem  Andres 
coram  Tobis  prompt^  habemua^ 
prout  in  dicto  brevi  nobis  pne- 
dpitur. 

^  This  is  the  answere  of  the 
seid  Andrewe  de  Yyne  to  the  re- 
toura  of  the  seid  mair  and  sherefr 
— ^The  seid  Andrewe  eeith  that 


the  mater  conteyned  in  the  seid 
retouni  tonchyng  the  occupacion 
called  by  the  seid  mair  and 
shirrefe  brocage  or  correctage,  is 
not  sufficient  whereby  the  seid 
mair  and  shirrefa  by  the  lawe 
ought  to  have  taken  and  enpri« 
soned  the  seid  Andrew,  or  in 
prison  witholde.  For  the  seid 
Andrewe  seith,  that  all  mar- 
chaunts  estraungersand  all  other 
marchauntB  of  the  Kyng  oure 
Soueraigne  Lordys  amy  tee  mowe 
lawfully  selle  all  their  merchaun- 
dises  in  the  seid  citee  of  London 
and  cTexy  other  place  of  England 
to  euery  persons  excepte  to  oure 
seid  souerayn  lord  the  Kynges 
enemys,  as  well  by  foreyns  as 
by  denisenis,  any  estatute,  or* 
denaunce^  chartre,  letters  pa- 
tents, fraunchises,  prodamacions, 
maundement,  usage,  allowance,  or 
jugement,  made  or  used  to  the 
contrarie  notwithstondyng,  by 
vertue  of  dyuerse  estatutes  made 
and  ordeyned  in  dyuerse  Parle- 
ments  in  the  tyme  of  the  Kyng 
our  Souerayngne  Lord  that  nowe 
IB,  and  his  noble  progenitours^  aa 
well  Kyng  Herry  the  Fourth, 
King  IUchard,and  Kyng  Edward 
the  Thirde ;  and  for  as  moche  as 
the  seid  meir  and  sherrefr  hare  by 
their  seid  retonm  oonfeseed  that 
they,  contrary  to  the  seid  estatu- 
tes and  ordenaunces,  have  taken 
and  emprisoned  the  seid  Andrawe, 
the  which  is  of  the  amyte  and 
under  the  proteccion  of  the  Kyng 
oure  Soueraigne  Lord,  prayeth  to 
be  dismyssed  oute  of  this  courts, 
and  discharged  of  the  seid  arrsst : 
and  as  to  the  second  cause  con- 
teyned  in  the  seid  retoum,  the 
seid  Andrew  seith,  that  he  bar- 
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gqmed  with  the  seid  J<^  Peeok 
linr  Ridmd  Banljm  of  London  teo 
bales  peper,  which  emonnteth  to 
the  somnie  of  280/.  or  abowte  that 
aonimey  the  price  of  trery  pound 
8idL;  and  after  the  aeid  John 
Peeok  for  annoehe  aa  he  percejrr* 
ed  that  the  pepir  was  of  bett  jr 
value,  and  the  price  therof  was 
riien  to  better  eomme,  wold  not 
delyrer  the  nid  pepir,  nor  noo 
paicell  thereof^  bni  yet  withold- 
eth,  ajenat  frith  and  tnmih ;  and 
lor  the  aeid  eomme  of  280/.  soeth 
alio  the  aeid  Andzewe  withonte 
eanae:  the  which  matiera  the 
aeid  Andrewe  ia  ledy  to  proue  aa 
thia  court  will  awarde :  wherfore 
he  prayeth  to  be  dumyaaed  oute 
of  thia  eourte ;  and  he  ia  ledy  to 
pay  the  aeid  John  Pecok  the  aeid 
280/.,  if  he  will  delyver  the  aeid 
pepir  acoordyng  to  the  aeid  bar- 
geyn,  if  the  aeid  pepir  amounte  to 
that  aomme  of  280/.  aterling. 

**  Thia  ia  the  replicacion  of  the 
aeid  mair  and  ahereft  to  the  mater 
allegged  by  the  aeid  Andrewe 
ayenat  the  retoum  of  the  aeid 
mair  and  aherrefa:  the  aeid  mayr 
and  aherrefa  aeyn  that  the  mater 
allegged  by  the  aeid  Andrewe  de 
Vyne  ayenat  the  aeid  retoum  of 
the  aeid  mur  and  aherrefe  com- 
prehendeth  no  mater  certeyn,  ne 
ia  aufficient  in  Toydyng  of  the 
aeid  retoum,  nor  that  ther  bee 
noon  eatatuta  ne  ordenauncea 
made  by  auctorite  of  ony  Parlia- 
ments in  the  tyme  of  cure  Soue- 
rayn  Lord  the  Kyng  that  nowe 
is,  ne  of  his  noble  progenitora, 
Kyng  Herry  the  Fourth,  Kyng 
Richard,  or  Kyng  Edward  the 
Thirds,  ne  in  the  tyme  of  ony 
other    hia    noble   progenitoura^ 


whereby  power  or  auctorite  ia 
geren  to  any  penone,  deniaen  or 
alien,  to  be  broconr  or  nediatour 
to  make  baigayn  or  eontracte 
between  marchaunt  and  mar- 
chaont,  ne  to  occnpye  the  office 
of  brocour  or  correctonr,  in  other 
maner  and  fourme  than  ia  ex- 
preaaed  and  declared  in  the  re- 
toum of  the  aeid  mair  and  aher- 
refa; and  in  aamoche  aa  the  aeid 
Andrewe  hath  not  withaeid  the 
mater  conteyned  in  the  aeid  re- 
toum, ne  that  he  hath  exercised 
and  occupied  as  a  comyn  brocour 
and  correctour  between  mar- 
chaunt and  marchaunt  withyn 
the  seid  citee  and  libertees  of  the 
aame^  without  warant,  ayenstall 
the  atatnta  and  ordenaunces  in 
that  partie  made  and  uaed  in  the 
aeid  citee,  the  aeid  mair  and 
8here&  prayen  that  the  aeid  An- 
drewe de  Vyne  may  be  remytted 
in  affirmaunce  of  the  aeid  atatuta 
and  ordenauncea,  and  the  goode 
pollitiqne  rule  and  gouemaunce 
of  the  aeid  citee  of  long  tyme 
uaed  and  accuatumed,  in  ayaunce- 
ment  and  aupportacion  of  the 
proaperons  course  of  laufull  mar- 
chaunts,  and  in  esche  wyng  of  un- 
dewe  meanea  of  fills  chevesaunces 
usurie  and  all  other  corrupt 
meanes  of  fake  baiganyes  and 
contractes. 

^' Super  quo  Reyerendiasimus 
in  Christo  Pater  et  Dominus, 
Dominus  Thomas,  Cantuariensis 
Archiepiacopus^  cancellarius  An- 
glis,  couYocatis  sibi  in  cancella- 
riam  pnedictam,  super  hijs,  pro- 
funda discrecionisViris,  Johanne 
Fortescu,  Milite,  Capitali  Justi- 
ciario  de  Banco  Domini  Regis ; 
Johanne  Prysot,  Capitali  Justi- 
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dario  de  Commimi  Banco ;  Ni- 
cholao  AiflBhton,  et  ceteris  Regis 
juBticiarijs ;  unk  cum  custode 
rotalomm  saoram;  coram  qni- 
bofly  vicibns  iteratisy  retumo,  re- 
sponaione,  ei  replicatione  prsdic- 
tis  perleciis,  et  plenios  interlec- 
tis ;  anditisque  soepias  per  eosdem 
raeionibas  probia^  eTidencija, 
quesiionibasy  reaponsionibusy  re- 
plicatioiiibas  et  allegacionibusy 
tarn  pro  parte  civitatis,  quam  pro 
parte  ipsius  Andrec,  hinc  et  inde 
multipliciter  propositis,  motis  et 
prodacUs:  viria  eciam  et  ostensis 
ibidem  cartis,  libertatibus,  ata- 
tatia,  reoordiB,  ordinacionibus  et 
proTimonibDS  ciyitatis,  in  ek  parte 
ex  antiquo  factis  et  app^batia  ; 
babitoque  per  dictos  Dominum 
cancellarium,  josUciarios  et  cns- 


todem  Totnlomm  planes  aviaa- 
mento  et  maturll  deliberacione  de 
et  super  proemissis : — Ordinatum, 
decretumy  adjudicatum  et  conside- 
ratum  fait  per  eosdem,  anctoritate 
curie  predict*,  qil6d  predictus 
Andreas  de  Vyne,  in  plenam  alio- 
cacionem,  affirmacionem,corrobo- 
racionem  et  approbacionem  11- 
bertatum,  statutorem,  ordinaeio- 
num,  et  provisionum  ciritatis 
predicte,  in  e&  parte  factorum, 
remittatur;  £t  quod  predictl 
major  et  aldermanni  hujus-modi 
libertatibus  atatutis  et  ordinaci- 
onibus snis  plene  utantur,  sicut 
hactenus  in  hujusmodi  casa  uti 
consueyerunt,  etc. 

(^<  £  Libro  Dunthom,  fo. 
236  b,  et  seq.y* 


1846. 


MlLFORD 
HUOHBS. 


BoeLmo  v.  MudQEkmoe. 


Nov,  28. 


Assumpsit  by  the  drawer  against  ihe  acceptor  of  two  A  plea  of 


pay- 


bills  of  exchange,  with  counts  for  goods  sold  and  delivered,  coort  mutt  be 
and  on  an  account  stated.  t!^f'^  **• 

First  plea,  as  to  26L  10s.  2d.  parcel  &c,  that  ^Mhe  plain-  ment,  to  the 
tiff  auffht  not  to  maintain  his  action,  because  the  defendant  tenanoe  of  the 
now  brings  into  Court  the  sum  of  26£  10*.  2d.  ready  to  be  itbe pl««ded to 

the  mainten- 
aaoe  of  the  action  generaUy,  thia  defect  is  not,  upon  tpeeiai  demilrrer,  cured  by  its  concluding 
to  the  fiuther  maintenaiioe  of  the  action. 

In  assumpsit,  the  defendant  pleaded,  tbatr  after  tiie  causes  of  action  accroed,  the  defendant 
and  M.,  who  was  jointly  liable  with  him  to  the  plaintiff,  became  nnable  to  pay  their  creditors 
in  Ibll ;  and  therenpoa  it  was  agreed  by  the  defendant  and  M.,  the  plaintiff,  and  the  other  cra- 
ditors,  that  a  composition  of  4«,  6tf.  in  the  pound  should  be  paid  upon  their  debts,  and  that, 
upon  receiving  that  turn,  the  plaintiff  and  the  other  creditors  should  execute  to  defendant  and 
M.  a  general  release ;  that  a  deed  of  release  was  prepared  for  execution,  and  tlutt  the  creditors, 
except  the  plaintiff,  received  the  compoaition,  and  executed  the  release ;  that  the  defendant 
has  always  been  ready  to  pay  the  plaintiff  the  composition  of  4«.  6if.  in  the  pound  upon  his 
executing  the  release,  of  which  plaintiff  had  notice,  and  was  requested  by  defendant  to  accept 
the  composition  and  execute  the  release  t~^Held  bad,  for  not  shewing  that  the  defendant  and 
M.  offered  to  pay  the  plaintiff  the  compontion-money,  or  tendered  the  release  to  Urn  for  exe- 
cution. 
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s,22^Ly      P*^^  ^  ^^^  plaintiff/'  denying  damages  ultra :  and  tliis  th6 
RosLiNo      defendant  is  ready  to  verify,   wherefore  he  prays  judg- 
MuoGE&iDoi.  ment  if  the  plwitiff  ought  further  to  maintain  his  action 
against  him. 

Second  plea,  to  the  residue,  that,  afler  the  said  causes  of 
action,  the  defendant  and  one  J.  Muggeridge,  who  was 
jointly  liable  with  the  defendant  to  the  plaintiff  in  respect 
of  the  said  monies  and  causes  of  action,  became  unable  to 
pay  their  creditors  in  full,  and  thereupon,  at  a  meeting  of 
their  creditors,  which  was  attended  by  the  plaintiff  and 
other  creditors,  it  was  agreed  by  the  defendant  and  J. 
Muggeridge,  and  their  creditors,  by  a  memorandum  in  writ- 
ing, signed  by  the  plaintiff  and  by  the  said  creditors,  that  a 
sum  of  4ts.  6d,  in  the  pound  upon  their  respective  debts 
should  be  paid  by  the  defendant  and  J.  Muggeridge  to  the 
plaintiff  and  the  said  other  creditors ;  that  the  defendant  and 
J.  Muggeridge  should  give  their  acceptances  to  the  plidntiff 
and  their  other  creditors  for  a  further  sum  of  ScL  in  the 
pound  upon  their  respective  debts,  and  upon  receiving  the 
said  money  and  acceptances,  the  plaintiff  and  the  said  other 
creditors  should  execute  to  them  a  general  release  of  all 
their  debts ;  that  a  deed  of  release  was  duly  prepared  for 
execution  by  the  said  creditors,  and  that  the  said  creditors, 
except  the  plaintiff,  received  the  said  composition  and  exe- 
cuted the  release ;  that  he  the  defendant  hath  always,  from 
the  time  of  making  the  said  composition  agreement  hitherto, 
been  ready  and  willing  to  pay  the  plaintiff  the  said  sum  of 
4ts.  6d,  in  the  pound  in  money  upon  his  said  debt,  and  also 
to  give  the  plaintiff  such  acceptance  as  aforesaid,  or  to  pay 
him  the  said  last-mentioned  sum  in  money  upon  the  plain- 
tiff executing  such  release  as  aforesaid,  whereof  the  plaintiff 
had  notice,  and  was  requested  by  the  defendant  to  accept 
the  said  composition  and  execute  the  said  deed,  but  that 
the  plaintiff  refused  so  to  do,  and  brought  this  suit  in  fraud 
and  violation  thereof,  in  order  to  recover  the  full  amount  of 
his  said  alleged  debt. — Verification. 
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Special  denntrrer  to  both  pleas,  alle^ng  for  cause^  as  to      ^  1846.^ 
the  first,  that  it  ought  to  have  been  pleaded  in  bar  of  the       Roslino 
further  maintenance  of  the  action :  as  to  the  second,  that  the   muoomidos. 
plea  was  bad  for  want  of  an  averment  that  the  defendant 
tendered  a  release  to  be  executed  by  the  plaintiff. — Joinder 
in  demurrer. 

Peacock,  in  support  of  the  demurrer.— The  first  plea  is 
bad»  for  want  of  a  proper  commencement.  It  ought  to  have 
been  pleaded  in  bar  of  the  farther  maintenance  of  the  ac- 
tion, according  to  the  form  in  Beg.  Gen.  Trin.  1  Vict.  It 
is  laid  down  in  Stephen  on  Pleading  (4th  edit,  p.  422), 
that  *'  pleadings  should  have  their  proper  formal  commence- 
ments and  conclusions;''  in  support  of  which  the  author  re- 
fers to  Co.  Litt.  303.  b.,Com.  Dig.,  Pleader,  (E),  27, 28, 32. 
The  count  is  not  bound  by  the  conclusion  of  the  plea, 
but  by  the  part  of  it  which  shews  to  what  the  defence  is 
applied. 

The  second  plea  is  also  bad  for  the  cause  assigned.  The 
agreement  was,  that  the  plaintiff  should  receive  a  certain 
sum  by  way  of  composition  for  his  debt,  and  upon  receiving 
it  should  execute  a  release.  This  agreement  cannot  be  a 
bar  to  the  action,  unless  every  thing  has  been  done  whereby 
the  debtors  would  be  entitled  to  the  release.  Now  there  is 
no  statement  that  they  offered  to  pay  the  composition  to  the 
plaintiff,  or  that  they  tendered  the  release  to  him  to  be  ex- 
ecuted. In  ordinary  cases,  the  conveyance  must  be  ten- 
dered for  execution  by  the  purchaser.  Sugden,  Vend,  and 
Purchasers,  373,  (10th  edit.). — He  was  then  stopped  by  the 
Court. 

Hayety  contnL — With  respect  to  the  first  plea,  the  defec- 
tive commencement  is  helped  by  the  good  conclusion.  The 
rule  is,  that  ^'  conclusio  facit  placitum."  Mr.  Stephen  thus 
lays  down  the  rule  (a) :  ''  In  general,  a  defect  or  impro- 

(a)  P.  433,  4tli  edit. 
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^^^' .  priety  in  the  commencement  or  condueion  of  a  pleading  is 
R08LIN0  ground  of  demurrer.  But  if  the  commencement  pray  the 
MnooBRiDos.  proper  judgment,  it  seemB  to  be  sufficient,  though  judg- 
ment be  prayed  in  an  improper  form  in  the  conclusion. 
And  the  converse  case,  as  to  a  right  prayer  in  the  conclu- 
sion, with  an  improper  commencement,  has  been  decided 
the  same  way."  This  view  is  supported  by  the  cases  of 
Street  v.  Hapkinson  (a\  and  Talbot  y,  J3opwood(b).  The 
former  was  the  case  of  a  bad  conclusion,  the  latter  of  a  bad 
commencement  {^AUersany  B. — ^It  does  not  appear  in  Tal- 
bot y.  Hoptifoodf  whether  it  was  on  special  or  general  de- 
murrer. Where  there  is  a  defect  or  impropriety  in  the 
pleading,  there  must  be  some  state  in  which  it  is  not 
curable ;  that  is  to  say,  when  it  is  pointed  out  on  special 
demurrer.]  In  Street  y.  Hopkinson^  Lord  Hardwicke  treats 
the  bad  conclusion  as  surplusage;  now  surplusage  is  not 
ground  of  demurrer,  but  is  rejected  altogether.  [Alders 
son,  B. — You  say  we  are  to  reject  the  first  part ;  why  not 
the  last?]     The  bad  part  is  the  surplusage. 

Alderson,  B. — ^The  general  rule  is,  that  pleadings  must 
haye  a  proper  commencement  and  a  proper  conclusion.  If 
so,  there  must  be  some  means  of  enforcing  the  rule,  and 
taking  advantage  of  a  defect  of  this  nature,  which  must  be 
by  special  demurrer.  The  defendant  must  therefore  amend, 
or  there  will  be  judgment  for  the  plaintiff. 

Leave  to  amend  on  payment  of  costs,  otherwise 

Judgment  for  the  plaintiff. 


(a)  Ca.  temp.  Hardw.  330.  (b)  Fortescue,  335. 
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BousFiELD  V.  Wilson.  Aov.  28. 

ixSSUMPSIT  for  money  had  and  received,  and  on  an  in  an  ■ction  of 
account  stated.  ^^^^''L 

The  defendant  pleaded,  as  to  941 2s,  6A,  parcel  &c,  that  J^J^^^*^ 
after  the  passing  of  the  7  &  8  Vict.  c.  110,  intituled  ''  An  pleaded,  as  to 
Act  for  the  Begistralion,  Incorpoiation,  and  Begulation  of  parcei&ctfaat, 
JointStockCompanie8,'*andafterthelBtofNovember,1844,  fn'JoftLTkS 
to  wit,  on  &C.,  the  defendant,  as  the  broker  and  aeent  of  ^>^*f*  ^^P» 

,  .      »nd  after  the 

the  plaintiff,  sold  on  account  of  the  plaintiff  fifteen  scrip  ut  Norember, 
shares  of  and  in  a  certain  joint-stock  company,  called  the  fendant,^aslhe 
Boston,  Newark,  aad  Sheffield  Rdlway  Company  for  the  ^«  j-^ 
sum  of  94L  2s.  6d. ;  the  formation  of  which  said  company  piaintiir,  sold 

lA  .,  /.-^x  1  mrsA  A  t   ^^  account  of 

was  commenced  uvev  the  1st  of  November,  1844,  and  the  plaintiff 
which,  at  the  time  of  such  sale,  was  a  joint-stock  company  ^ymkb  in  a^oer- 
established  in  England  for  profit,  and  then  was  and  still  is  **i°  joint-stock 

^  -^       ^  ^  ^  companyf  called 

a  joint-stock  company,  according  to  the  definition  and  the  Boston, 
within  the  provisions  and  true  intent  and  meaning  of  the  Sheffield  Rail, 
said  act  of  Parliament,  (that  is  to  say),  a  partnership,  Jo/m^^II; 

whereof  the  capital  was  then  ainreed  and  intended  to  be  ^^^  formation 
,       ,  ,  of  which  corn- 

divided  into  shares,  and  so  as  to  be  transferable  without  the  pany  was  oom- 

express  consent  of  all  the  co-partners  therein,  and  not  then  iHt^Norember, 
being  a  banking  company,  school,  or  scientific  or  literary  ^^^  ^^^. 
institution,  or  a  friendly  sodety,  or  benefit  building  society,  time  of  snch 

,  salei  was  a 

nor  a  company  incorporated  by  statute  or  charter,  nor  a  joint-stock 
c(»npany  authorised  by  statute  or  letters  patent  to  sue  and  [j^^^pro^.  ' 
be  sued  in  the  name  of  some  officer  or  person;  and  tiiat  the  '^?"  ^f  ^^. . 

'  ^  said  act,  that  is 

sum  of  94tl  2s.  6d.,  parcel  &c,  was  so  much  money  received  to  saj,  a  part- 

nership  whereof 
the  capital  was  agreed  and  intended  to  be  divided  into  shares,  &c.  &c.,  and  not  being  a  banking 
companj,  &e.  [negativing  the  excepted  cases  mentioned  in  the  enacting  part  of  the  7  5c  8  Vict, 
c  lIOi  a.  2]  ;  and  that  the  94/.  2$.  6«f.  parcel  &e.,  was  money  received  by  the  defendant  as  the 
proceeds  of  snch  sale : — ffeld  bad,  on  demurrer,  for  not  shewing  that  the  company  was  a  rail- 
way company,  the  execution  of  whose  works  could  be  carried  into  effect  without  the  assistance 
of  ParUament,  and  therefore  not  within  the  provisicm  at  the  end  of  the  7  &  8  Vict.  c.  110,  s.  2, 
which  is,  in  legal  effect,  an  exception. 

StmbU,  that  if  the  aale  had  been  illegal,  the  defendant,  the  broker  who  negotiated  the  sale 
and  received  the  money,  had  no  right  to  set  up  the  illegality  of  the  transaction  in  answer  to  an 
action  for  money  had  and  reodvedy  the  purchaser  not  having  insisted  on  such  iUq;ality. 


V, 

Wilson. 
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1846.  by  the  defendant  for  the  pisdntiff,  and  at  his  request,  for  and 
BousFiKLD  ^  ^b®  price  and  proceeds  of  the  sale  by  the  defendant  of 
such  last-mentioned  shares,  on  such  sale  thereof  as  afore- 
said, and  not  otherwise,  nor  on  any  other  account  whatso- 
ever; that  at  the  time  of  such  sale,  and  when  ihe  said  sum 
of  94/.  28.  Qd.j  parcel  &c,  was  so  received  by  the  defendant 
as  aforesaid,  the  siud  joint-stock  company  had  not  been 
completely  re^stered,  nor  had  obtained  any  certificate  of 
complete  registration,  according  to  the  provisions  of  the 
said  act  in  that  behalf,  and  that  no  authority  nor  act  of 
Parliament  had  then  been  obtidned  by  or  on  behalf  of  the 
said  company,  for  the  carrying  into  execution  of  any  work 
or  works  by  the  said  company,  or  in  anywise  relating  to  or 
authorising  the  said  company,  of  all  which  provisions  the 
plaintifi"  at  the  time  of  the  said  sale,  and  when  the  said  sum 
of  94/.  2s.  6d.,  parcel  &c.,  was  so  received  by  the  defendant 
as  aforesaid,  had  notice,  which  said  sale  was  and  is  contrary 
to  the  form  of  the  said  act  of  Parliament  so  made  and 
passed  as  aforesaid. — ^Verification. 

Special  demurrer,  assigning  for  cause  (inter  alia),  that  it 
appears  upon  the  face  of  the  plea,  that  the  joint-stock 
company  therein  mentioned  was  a  raUway  company,  for  the 
making  of  a  railway,  which  could  not  be  carried  into  exe- 
cution without  obtaining  the  authority  of  Parliament ;  and 
consequently  that  the  sale  of  the  scrip  thereof  before  complete 
registration,  or  before  any  act  of  Parliament  for  authorising 
the  execution  of  the  work  or  works  of  the  said  company  had 
been  obtwied,  was  not  prohibited  or  rendered  illegal  by  tiie 
act  of  Parliament  in  the  siud  plea  mentioned. — Joinder  in 
demurrer. 

Hayes,  in  support  of  the  demurrer. — The  plea  in  this 
case  raises  the  same  question  as  was  determined  by  this 
Court  in  the  case  of  Young  v.  Smith  (a),  where  it  was  held 
that  a  Railway  Company,  whose  works  cannot  be  carried 

(a)  16  M.  &  W.  121. 
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into  execDtioii  without  the  authority  of  Parliament,  is  not  a  ^1846.^ 
company  the  sale  of  whose  scrip  before  complete  registration  Boosfikld 
is  forbidden  by  the  stat  7  &  8  Vict,  c  1 10.  That  case  has  wiiioN. 
been  confirmed  by  the  Court  of  Queen's  Bench,  in  Lawton 
V.  Hickman  (a).  But  even  supposing  the  contract  for  the 
sale  of  these  scrip  shares  to  have  been  illegal,  the  defendant, 
the  broker,  cannot  set  up  the  defence  of  illegality,  which 
was  not  set  up  by  the  purchaser  of  the  shares.  A  banker 
might  as  well  set  up  the  same  defence,  if  the  money  had 
been  paid  into  his  bank  by  the  purchaser.  The  claim  for 
money  had  and  received  is  wholly  independent  of  the  pre- 
vious ill^^  contract.  Tenant  v.  Elliott  {b)y  and  Farmer  v. 
BuMMeU(c)y  are  express  authorities  to  this  efiect,  that  if  A. 
receives  money  to  the  use  of  B.,  on  an  illegal  contract  be- 
tween B.  and  C,  A.  cannot  set  up  the  illegality  of  the  con- 
tract as  an  answer  to  A«'s  claim  for  money  had  and  received. 

CowUngf  contriL — The  authority  of  Young  v.  Smith  and 
Lawton  v.  Hickman  is  not  disputed.  But  it  does  not  appear 
on  the  face  of  this  plea,  that  the  company  mentioned  in  it 
was  a  company  for  the  execution  of  a  railway  requiring  the 
authority  of  Parliament ;  and  if  it  be  such,  that  should  have 
been  replied;  for  the  clause  at  the  end  of  the  second  sec- 
tion of  the  7  &  8  Vict  c.  110,  is  not  an  exception^  to  be 
negatived  in  the  plea,  but  9,  proviso,  which  ought  to  be  re- 
plied by  the  plaintiff.  It  is  nowhere  averred  in  the  plea 
that  this  was  a  Bailway  Company ;  it  is  merely  sidd  that 
it  was  **  a  certain  joint-stock  company  called  *  The  Boston, 
Newark,  and  Sheffield  Bailway  Company.' "  In  Vounff  v. 
Smith,  this  point  was  not  brought  to  the  notice  of  the  Court,  * 
the  parties  being  desirous  of  taking  their  opinion  on  the 
main  question.  The  case  of  Simpson  v.  Ready  {d)  is  in 
point  to  shew  the  distinction,  as  to  this  matter,  between  a 


(a)  16  Law  J.(N.  S.),Q.B.20.         (c)  1  Bob.  &  P.  206. 
(6)  1  Bob.  &  P.  3.  \d)  12  M.  &  W.  796. 
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1846.        proviso  and  an  exception.  [Flatty  B. — Muet  you  not  describe 

BousFiBLD     ^^  omnibus  the  company  which  you  say  is  an  illegal  com* 

^-  pany  ?]     Yes,  sa  regards  the  enacting  part  of  the  statute, 

WILSON*  ^_^  

but  not  as  to  provisoes.  yAldersonf  B. — Every  word  of 
your  plea  may  be  true,  and  yet  this  may  be  a  l^al  com- 
pany. You  should  shew  an  illegal  company,  which  under 
particular  circumstances  may  be  made  l^al,  and  then  the 
plaintiff  must  reply  those  circumstances.]  If  so,  it  comes 
to  thisi,  that  the  party  must  always  n^ative  the  proviso. 
[Aldersony  B. — In  truths  this  is  an  exception  out  of  the  act» 
though  called  a  provisa  Simpson  v.  Beady  was  a  case 
where  an  offence  was  created,  but  the  persons  who  might 
sue  for  it  were  limited.]  In  all  the  cases  on  this  subject 
which  have  been  decided  in  the  Court  of  Queen's  Bench, 
the  matter  of  the  proviso  was  replied. 

With  respect  to  the  other  point,  the  cases  dted  for  the 
plaintiff  are  distinguishable.  This  is  not  a  case  of  an  express 
promise,  but  only  of  a  promise  implied  by  law ;  and  the 
question  is  whether,  under  the  circumstances  stated  in  the 
plea,  the  law  will  imply  a  promise  to  pay  over  the  money. 
The  plea  says,  that  the  defendant  sold  the  scrip  as  the  bro- 
ker and  agent  of  the  plaintiff;  they  were,  therefore,  both 
engaged  together  in  an  illegal  transaction.  If  the  law  will 
imply  an  obligation  to  pay  over  the  mmey  obtained  by  the 
sale,  it  thereby  gives  effect  to  the  illegal  transaction.  The 
whole  is  one  connected  illegal  dealing,  and  then  ''  in  pari 
delicto  potior  est  conditio  possidentis."  [Aldersani  B. — It 
is  a  strong  proposition  to  say,  that  if  a  party  to  an  iU^al 
contract  pays  the  money  without  taking  the  objection  of  its 
•  illegality,  the  party  through  whose  hands  the  money  goes 
may  raise  it.  How  do  you  distinguish  the  cases  of  Terumi 
V.  Elliot,  and  Farmer  v.  Biusett,  from  th^  present?]  Those 
cases  appear  to  be  inconostent  with  the  decisions  in  Cannon 
V.  Bryce  (a)  and  fFebb  v.  Brooke  (6).    The  policy  of  the  law 

(a)  3  B.  &  Aid.  179.  {b)  3  Tauit.  6. 


V. 

Wilson. 
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is  to  inyalidate  iU^al  oontraota  throughout  [Alderson,  B.  1846. 
— It  18  not  the  policy  of  the  law  that  he  who  has  another  bousfiklo 
man's  money  may  keep  it.  In  Simpson  v.  Ready,  there 
was  a  general  prohibition  on  all  town-councillors  to  make 
contracts  with  the  council,  but  only  certain  persons  were  to 
sue  for  the  penalty.  A.  bxings  an  action  for  the  penalty ; 
primft  facie  he  is  entitled  to  do  so,  and  it  was  for  the  de- 
fendant to  shew  that  he  was  not.  In  this  case,  only  certun 
jeint^etock  companies  are  ill^al ;  and  it  is  therefore  for 
the  defendant,  who  pleads  the  illegality,  to  shew  that  it  is 
a  non-parliamentary  railway,  and  so  within  the  prohibition 
of  the  act  of  Parliament.]  In  Fanner  v.  Bussellf  the  re- 
pcwter  adds  a  qusere,  whether  the  case  would  be  varied  if 
A.  were  a  party  to  the  illegal  contract  between  B.  and  C. 
Here  the  defendant  was  a  party  to  the  contract,  being  the 
broker  who  negotiated  it. 

Hayesy  in  reply. — WAb  v.  Brooke  was  the  case  of  a  Inll  of 
exchange,  given  expressly  to  carry  out  the  original  illegal 
bargain.  Here  the  only  parties  to  the  original  bargain  are  the 
buyer  and  seller  of  the  shares ;  and  the  buyer  has  paid  over 
the  money  into  the  defendant's  hands,  who  holds  it  merely  as 
the  agent  for  the  plaintiff,  and  yet  claims  to  keep  it  on  the 
score  of  the  illegal  bargain.  The  case  is  exactiy  like  that 
of  Tenant  v.  EViott.  [Piatt,  B.— Was  it  illegal  for  the 
defendant  to  receive  the  money  ?  because  that  was  the  act 
on  which  tiiis  action  is  founded.  There  is  no  ^  par  delic- 
tum.''] No ;  the  argument  for  the  defendant  must  go  to 
this,  that  it  was  ill^al  to  receive  money  from  another  person 
to  the  use  of  the  plaintiff,  because  that  other  person  might 
have  refused  to  pay  it  by  reason  of  the  illegal  contract. 
Lawton  v.  Hickman  is  expressly  in  point  as  to  the  other 
objection.  This  is  clearly  the  case  of  an  exception,  and  not 
of  a  provisa    No  prim&  fade  illegality  is  shewn  in  the  plea. 

Albebson,  B.— The  plaintiff  is  entitied  to  the  judgment 
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^22^      of  the  Court    The  second  section  of  the  7  &  8  Vict  c  110 
BousFXELD     does  not  create  the  offence;  it  is  the  26th  which  creates 

Wilson.  ^^^  illegality.  It  says,  with  respect  to  any  joint-stock 
company,  the  formation  of  which  shall  be  commenced  after 
the  Ist  of  November,  1844,  that  until  such  joint-stock 
company  shall  have  obtained  a  certificate  of  complete  r^is- 
tration,  &c.,  it  shall  not  be  lawfiil  for  tiie  subscribers  to 
dispose  of  their  shares,  and  that  every  contract  for  the  sale 
or  disposal  thereof  shall  be  void.  Then,  looking  at  section 
2,  and  taking  it  altogether,  the  effect  is,  that  the  companies 
mentioned  at  the  end  of  that  section  are  not  within  the 
prohibition  of  the  26th  section.  It  seems  to  me  that  the 
case  is  clearly  within  the  authority  of  Young  y.  Smitk, 
Suppose  tiie  statute  had  said,  that  the  regulations  as  to 
complete  registration  should  apply  to  all  joint-stock  com- 
panies, not  being  railway  companies  requiring  the  aid  of 
Parliament,  surely  it  would  be  necessary  to  state  that  this 
was  not  such  a  company.  With  respect  to  tiie  other  point, 
I  do  not  entertain  much  difficulty  about  it,  but  it  is  unne- 
cessary to  express  any  opinion  upon  it 

RoLFE,  B«,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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1846. 

Graham  and  Others  v.  Sandrinelli.  Dec.  5. 

±N  this  case  a  rule  had  been  obtained,  calling  upon  the  An  affidavit 

plaintifis  to  shew  cause  why  the  defendant  should  not  be  dis-  only  that  the 

charged  out  of  the  custody  of  the  sherifis  of  Middlesex.    It  bwn  ^oral^ 

appeared  firom  the  affidavits,  that  on  the  21st  of  October  »nd  believes 

'^^  ^  that  the  de- 

last)  the  defendant  was  held  to  biul  by  an  order  oi  Erie,  J,,  fendant  ia 

on  an  affidavit  stating  that  he  was  indebted  to  the  plaintiffs,  England,  with- 
as  assignees  of  the  estate  of  certain  bankrupts,  in  the  sum  ftl^*^*jj^^  ^^ 
of  £1900,  for  money  paid  to  the  defendant  by  the  said  deponent  ob- 

-  -  -  tainedthein- 

bankrupts ;  that  the  defendant  was  lately  a  merchant  at  formation,  is 
Smyrna,  in  the  empire  of  Austria,  and  was  then  in  Lon-  mnnd  foran 
don ;  and  that  the  following  advertisement  had  appeared  in  ^^'^J^^ 
the  **  Times"  newspaper,  on  the  15th  of  September  last: —  arrest. 

Under  the 
6th  section  of 

"Edict   The  Austrian  subject,  Giuseppe  Quarto  Sandri-  ^nofwh^i 

nelli,  a  native  of  Trieste,  and  a  merchant  domiciled  in  jndge  at  cham- 
bers has  order- 
Smyrna,  who  hath  absconded,  and  stands  accused  of  the  ed  a  defendant's 

crime  of  fraudulent  bankruptcy,  is  hereby  called  upon  to  coort'out  of 
present  himself,  at  the  least  within  seventy  days,  before  the  ^^^  ^  P"" 

,  J       J  '  ^         cess  issues  has 

Imperial  and  Royal  Consulate  Greneral,  and  to  defend  him-  power,  on  ap- 
self  from  the  said  accusation ;  with  the  proviso,  that,  by  rectiy  made  to 
virtue  of  the  459th  section  of  the  Penal  Code  of  Austria,  ^'gcharMrif^^i? 
a  safe  conduct  may  be  granted  to  him  on  his  demand.  thmkt  the  ma- 

tenals  before 

"  Smyrna,  the  1st  day  of  August,  1846.  the  judge  were 

insv^cient,  or 

''  The  Imperial  and  Boyal  Consulate  General  of  Austria,  that  he  exer- 

(Signed)         "  A.  D.  Meilanowich."       properdScre- 

tion.    Upon 

The  affidavit  then  proceeded  to  state  the  belief  of  the  de-'  tion,  the  party 

arrested  may 
use  affidaTits  to  explain  or  contradict  those  on  which  the  order  was  granted,  and  those  affidavits 
may  be  answered  by  the  plaintiff  on  shewing  cause. 

The  ddiendant  may  also  take  the  opinion  of  another  judge  as  to  the  propriety  of  his  discharge, 
and  that  opinion  is  in  like  manner  subject  to  be  reviewed  by  the  Court. 

QtuBre,  whether,  if  the  judge  secondly  applied  to  should  differ  from  the  first  on  the  same  state 
of  facts,  he  has  power  or  right  to  order  the  prisoner's  discharge,  as  upon  an  appeal  to  the 
Court. 

Qfiare,  also,  whether,  if  it  appear  on  the  fresh  affidavits  that  the  defendant  was  about  to  quit 
England  at  the  time  when  those  affidavits  were  made,  though  he  was  not  when  the  order  for  his 
arrest  was  made,  the  Court  ought  to  discharge  him. 

VOL.  XVI.  O  M.  W. 
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1846.        ponent,  that  the  defendant  would  shorilj  quit  England 
G&a'hax      ^tmless  he  were  forthwith  apprehended. 

«•  The  defendant,  on  being  arrested,  applied  to  Ftatt,  B., 

on  affidavits  of  himself  and  other  persons  that  he  intended 
to  remain  in  this  country,  to  set  aside  the  order  of  JErle,  J., 
and  all  subsequent  proceedings.  The  affidavits  used  on 
that  occasion  on  the  part  of  the  plaintiffs  contained  no  new 
matter.  The  learned  Judge  refused  to  make  any  order ; 
whereupon  this  application  was  made  to  the  Court,  and 
was  /supported  by  further  affidavits  besides  those  used  at 
Chambers. 

Martin  and  Hoggins  shewed  cause  in  Michaelmas  Tenn. 
— ^In  the  first  place,  the  present  rule  is  incorrect  in  form ; 
it  ought  to  have  been  a  rule  to  set  aside  the  order  of  Flatty 
B.,  not  a  rule  to  discharge  the  defendant.  Under  the  1  & 
2  Vict,  c  110,  s.  6,  the  proper  course  is  for  the  party 
arrested  to  apply  in  the  first  instance  to  a  judge,  or  to  the 
Court,  for  an  order  or  rule  on  the  plaintiff  to  shew  cause 
why  he  should  not  be  discharged  out  of  custody.  That 
was  in  substance  the  application  here  made  to  PlaUy  B., 
who,  in  effect,  made  an  order  refusing  to  discharge  the  de- 
fendant. Then  the  subsequent  jurisdiction  of  the  Court  is 
only  to  discharge  or  vary  such  order  made  by  a  judge,  on 
application  made  to  the  Court  by  the  party  dissatisfied  with 
the  order. 

Secondly,  the  defendant  is  not  entitled  to  apply  to  the 
Court  at  all.  The  true  construction  of  the  6th  section  is, 
that  the  party  arrested  can  appeal  but  once.  He  may  apply 
to  anotiier  judge,  or  he  may  come  at  once  to  the  Court ;  but 
he  cannot  do  both.  In  this  case  the  defendant  has  elected 
to  apply  to  a  judge,  and  has  failed  in  that  application.  The 
Court  has,  therefore,  now  no  jurisdiction  to  question  the 
propriety  of  the  original  order,  or  to  discharge  the  defend- 
ant on  new  affidavits.  [They  then  proceeded  to  argue  the 
case  on  the  merits.] 
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The  Attarney^Generalf  contri,  contended,  that  wherever  1945, 
authority  was  given  to  a  judge  at  Chambers,  it  was  impliedly 
given  subject  to  the  exerdse  of  it  being  reviewed  by  the 
Court;  and  that  the  Court  out  of  which  the  process  issued  Sandbinelu. 
had  always  a  rights  by  virtue  of  their  general  jurisdiction, 
to  relieve  the  party  against  it,  if  they  thought  that  the 
judge  had  allowed  the  process  to  issue  upon  insu£Sicient 
materials,  or  had  exercised  an  improper  discretion  in  doing 
BO.  He  then  argued  that,  in  this  case,  the  affidavit  on 
which  the  defendant  was  arrested  of  itself  negatived  any 
reasonable  inference  that  the  defendant  intended  to  go 
abroad,  inasmuch  as  the  seventy  days  limited  m  the  edict 
for  his  appearance  at  Smjrma^  to  answer  a  criminal  charge, 
had  expired  before  the  application  for  his  arrest  was  made. 

Cur.  adv.  vult. 


Talbot  v.  Bulkelet. 

X  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  an  order  of  PoUock,  C.  B.,  dated  the  11th  of  August 
last,  should  not  be  rescinded,  and  why  the  capias  issued  in 
pursuance  thereof  should  not  be  set  aside ;  and  why  the 
sum  of  126/.  18^.,  deposited  by  the  defendant  with  the 
sheriff  of  Middlesex,  in  lieu  of  special  bail,  should  not  be 
set  aside.  It  appeared  from  the  affidavits,  that  the  defend- 
ant was  arrested  on  the  12th  of  August,  by  an  order  of 
PoUockj  C.  B.,  dated  the  11th.  The  affidavit  on  which  the 
order  was  made  stated,  on  the  information  and  belief  of  the 
deponent,  certain  facts  tending  to  shew  that  the  defendant 
was  about  to  leave  England,  but  did  not  state  from  whom 
the  deponent  received  the  information.  On  the  17  th  of 
August,  the  defendant  applied  to  the  Lord  Chief  Baron, 
on  an  affidavit  negativing  his  intention  to  leave  England, 
for  his  discharge.    His  Lordship  refused  to  make  any  order, 

o2 
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1846.        and  the  defendant  thereupon  deposited  with  the  sheriff  the 
^^^fy^      sum  of  126/.  ISs.  in  lieu  of  special  bail»  and  lOL  for  costs. 
«•  In  the  affidavit  filed  by  him  in  support  of  this  rule,  he 

swore  that  he  never  had  any  intention  of  leaving  England, 
as  stated  in  the  plaintiff's  affidavit  On  the  part  of  the 
plaintiff,  in  answer  to  the  rule,  it  was  sworn  that,  on  the 
7th  of  November,  the  deponent  called  at  the  defendant's 
lodgings,  and  was  informed  by  a  female  servant  there  that 
his  goods  had  been  distrained  upon  for  rent  on  the  20th  of 
October,  and  that  on  that  day  he  had  given  up  his  apart- 
ments and  left  for  the  purpose  of  going  to  France,  and  had 
never  been  there  since  that  time. 

Humfrey  shewed  cause  *in  Michaelmas  Term  {Nw.  14). 
— The  affidavits  now  before  the  Court  sufficientiy  shew  that 
there  is  reasonable  ground  to  apprehend  that  the  defendant 
will  go  abroad,  and  defeat  the  plaintiff  of  his  debt,  if  he  be  re- 
lieved from  the  effect  of  the  Lord  Chief  Baron's  order ; 
or,  indeed,  that  he  is  already  gone.  That  being  so,  the 
Court  will  not  set  the  order  aside,  or  direct  a  return  of  the 
deposit:  Gibbons  v.  Spalding  (a).  But  further,  this  is  mat- 
ter of  discretion  for  the  judge  at  Chambers,  and  the  Court 
will  not  question  that  it  was  properly  exerdised.  \Alder^ 
son,  B. — The  statute  expressly  gives  a  power  to  appeal  to 
the  Court.  The  order  is  regular,  if  the  judge  is  satisfied 
of  the  fact  that  the  party  is  about  to  leave  the  country ; 
but  he  must  be  satisfied  of  it  by  evidence.  Surely  tiie  affi- 
davit ought  at  least  to  be  one  on  which  the  deponent  may 
be  indicted  for  perjury.  How  could  he  on  such  an  affi- 
davit as  this?  How  can  you  ever  prove  that  he  was  not 
informed  of,  and  did  not  believe,  a  particular  matter?] 
There  are  many  cases  in  which  the  giving  the  name  of  the 


(a)  11  M.  &  W.  173. 
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informaat  would  add  nothing  to  the  effect  of  the  affidavit ;         1846. 
as  in  the  case  of  a  general  officer  going  to  join  his  regiment,       talbot 
which  would  be  perfectly  notorious.   [^Rolfe,  B. — In  such  *     «    ''• 
cafle,  it  would  probably  be  sufficient  merely  to  shew  by 
affidavit  that  the  defendant  was  that  general  officer.]    At 
all  eventei,  the  subsequent  affidavits  state  fiicts  fix)m  which 
it  may  well  be  inferred,  not  only  that  the  defendant  is  now 
actually  abroad,  but  also  (if  that  be  necessary)  that  he  in- 
tended to  go  abroad  at  the  time  when  the  original  order 
for  his  arrest  was  made. 

Martin,  contra. — The  original  affidavit  on  which  the 
arrest  took  place  was  clearly  insufficient.  Then  the  ques^ 
tion  now  is,  whether  it  suffidently  appears  that^  when  he 
was  90  arrestedf  the  defendant  had  any  intention  of  going 
abroad.  It  is  in  respect  of  the  arrest  then  made,  that  the 
application  for  his  discharge  is  made.  At  all  events,  the 
question  must  be  determined  with  reference  to  the  period 
when  the  original  order  was  confirmed  by  the  Lord  Chief 
Baion,  on  the  17th  of  August.  The  subsequent  facts  ought 
not  to  be  taken  into  consideration,  unless  they  tend  to  shew 
that  at  that  time  he  intended  to  go  abroad.  Now  the  reason 
assigned  in  the  present  affidavits  for  his  going  or  intending 
to  go  abroad  on  the  20th  of  October  appears  to  be  the  dis- 
tress then  made  upon  his  goods.  {Rolfe^  B. — I  very  much 
doubt  whether  the  question  is,  whether  he  intended  to  go 
abroad  at  the  time  of  the  actual  arrest  The  judge  may 
issue  a  capias  at  any  time  during  the  progress  of  the  cause, 
toties  quoties ;  and  if  the  Court  be  satisfied  that  the  defend- 
ant now  intends  to  go  abroad,  it  would  be  absurd  to  dis- 
charge this  order,  merely  to  substitute  another  of  the  pre- 
sent date.]  But  the  defendant  has  no  opportunity  of  an- 
swering the  facts  on  which  that  question  depends.  A 
new  detention  must  surely  be  on  new  affirmative  matter, 
which  the  defendant  has  an  opportunity  of  answering. 
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1846. 


Talbot 

9. 
BULKBLBT. 


The  clear  meaning  of  the  sixth  section  of  the  statate  is  to 
give  a  right  of  appeal  to  the  Court  against  the  proceeding 
of  the  Judge,  which  proceeding  must  be  founded  on  the 
then  ejriflting  state  of  things.  The  right  of  arrest  should 
be  strictly  construed,  in  Airtherence  of  the  general  object 
of  the  act  of  Parliament.  [Parke^  B. — Imlatf  v.  Ettefsen  (a) 
is  an  authority  in  point  as  to  the  order  of  a  judge,  for  hold- 
ing to  bail  on  a  special  affidavit,  being  subject  to  reviewal 
by  the  Court  The  difficulty  with  me  is,  how  we  are  to 
order  a  defendant  to  be  kept  in  custody,  if  the  materials 
were  insufficient  at  the  time  to  place  him  in  custody.  He 
ought  not  to  be  arrested  a  second  time  without  a  special  order 
to  that  effect    The  rule,  nemo  debet  bis  vezari  pro  efidem 

causd,  applies.] 

Cur.  adv.  vult 


Graham         The  judgment  of  the  Court  in  both  these  cases  was  now 
SANPMN.LLI.  deUvered  by 


Talbot 

V, 
BVLKBLBT. 


Pabxs,  B. — These  cases  were  argued  last  term,  and 
stood  over  that  the  Court  might  consider  what  its  powers 
and  duties  were  under  the  stat  1  &  2  Vict  c.  110.  Before 
the  statute,  any  judge  of  the  superior  courts  might  have 
ordered  an  arrest  in  any  action,  but  his  orders  were  subject 
to  review  by  the  Court  from  which  the  process  issued,  as 
any  other  orders  which  an  individual  judge  might  make,  in 
the  course  of  the  ordinary  practice  of  the  court  An  in- 
stance of  such  a  review  occurred  in  the  case  otLnlaj/  v. 
EUefsen  (a);  and  if  the  Court  should  think  the  order  impro- 
per, from  any  defect  in  the  affidavit  to  hold  to  bail,  or 
because  an  improper  discretion  was  exercised  by  the  judge, 
the  Court  would  have  interfered  and  set  it  aside. 

By  the  6th  section  of  the  stat  of  Vict,  the  person  ar- 


(o)  2  East,  453. 
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rested  may  apply  to  a  judge  for  an  order,  or  the  Court  for  1846. 

a  mle,  to  shew  cause  why  he  should  not  be  discharged  out  GmAHAii 

of  custody,  and  the  judge  or  Court  may  make  an  order  or  g^^p^,'„^j.x. 

rule  absolute  as  prayed,  with  or  without  costs,  or  make  talbot 

such  oiher  order  thereon  as  shall  seem  fit;  and  there  is  a  „    ^- 

BULXXLST. 

proviso  that  such  order  made  by  the  judge  may  be  dis- 
charged or  varied  by  the  Court,  on  application  made  there* 
to  by  either  party  dissatisfied  with  such  order. 

It  is  dear,  from  the  terms  of  this  section,  that,  notwith- 
standing the  judge's  order  to  arrest,  the  Court  from  which 
the  process  issued,  upon  an  application  to  it,  has  a  power  to 
discharge ;  and  we  think  there  is  nothing  in  the  act  to  take 
away  the  general  control  previously  possessed  by  the  Court 
over  a  single  judge,  if  we  think  the  materials  before  the 
judge  insufficient,  or  that  he  exercised  an  improper  discre- 
tion, acting  in  any  matters  pending  in  the  court;  and  con- 
sequently, where  any  application  is  made  to  us,  we  may 
interfere,  either  by  virtue  of  our  general  jurisdiction,  or 
ihat  given  by  the  statute ;  and  frorther,  the  party  arrested 
may  by  the  statute  use  affidavits  to  contradict  or  explain 
those  on  which  the  order  was  granted,  dther  by  denying 
the  intention  to  depart,  or  shewing  that  the  debt  was  not 
due ;  a  course  which  was  not  permitted  by  the  old  practice 
of  the  court ;  and  those  affidavits  may  be  answered  by  the 
pUuntiff  on  shewing  cause. 

In  addition  to  this  power,  a  right  is  given  to  the  person 
arrested  to  take  the  opinion  of  another  judge  as  to  the 
propriety  of  his  discharge ;  this  opinion  being  again  subject 
to  be  reviewed  by  the  Court  above. 

Two  questions  here  arise:  1st,  whether,  if  the  judge  se- 
condly applied  to  should  differ  from  the  first  on  the  same  state 
of  fiicts,  he  has  power  or  right  to  order  the  prisoner's  dis- 
charge, as  upon  an  appeal  to  the  Court ;  and  2ndly,  whether, 
if  it  should  appear  on  the  fresh  affidavits  that  the  person 
arrested  was  about  to  quit  England  at  the  time  the  affida- 
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1846.        vits  were  made,  though  it  is  not  clear  that  he  was,  or  even 

Graham      tl^ough  it  be  shewn  that  he  was  not,  when  the  order  was 

V.  made,  the  Court  oujrht  to  discharge  him  or  his  bail,  or 

Sandbikxlli.      ,  ... 

direct  the  money  deposited  instead  of  biul  to  be  refunded. 
V.  We  are  not  all  agreed  upon  these  questions,  and  it  is 

ULULBT.  ^^^  j^^^  necessary  for  us  to  decide  them,  in  disposing  of  the 
two  cases  which  we  have  taken  time  to  consider,  though  the 
points  are  of  practical  importance. 

In  Graham  v.  Sandrinelli,  the  defendant  was  arrested  for 
£1900,  by  order  of  Mr.  Justice  Erk,  which  was  founded 
on  an  affidavit  made  on  the  20th  October,  stating  the  debt 
sufficiently,  and  that  an  advertisement  had  appeared  in  the 
^'  Times,"  on  the  15th  of  September,  of  an  edict  of  the  Aus- 
trian consul  at  Smyrna,  on  the  Ist  of  August,  stating  the 
defendant  to  have  absconded  from  Smyrna,  and  to  stand  ac- 
cused of  the  crime  of  fraudulent  bankruptcy,  and  calling  on 
him  to  appear  in  seventy  days,  and  offering  a  safe  conducti 
The  affidavit  stated  no  other  material  fact,  and  merely 
added  the  belief  of  the  deponent  that  the  defendant  would 
shortly  quit  England  unless  apprehended.  After  the  de- 
fendant was  arrested,  he  applied  to  my  Brother  Flatt  to  set 
aside  the  order  to  hold  to  bail  and  aU  subsequent  proceed- 
ings, upon  his  own  affidavits,  and  those  of  other  persons,  as 
to  his  intention  to  remain  in  England.  The  learned  Judge 
refused  to  make  the  order.  The  affidavits  did  not  disclose 
any  new  matter  against  the  defendant.  In  the  form  in 
which  the  summons  was  taken  out,  my  Brother  Piatt  was 
certainly  right  in  not  granting  an  order  to  the  full  extent 
asked,  because  the  writ  of  ca.  sa.  certainly  ought  not  to 
have  been  set  aside.  Whether  he  was  right  or  not  in  re- 
fusing to  make  an  order  to  discharge  only,  on  this  summons, 
is  not  material  naw,  because  we  are  all  of  opinion  that  we 
may  consider  that  my  Brother  £!rk*s  order,  and  the  affida- 
vit in  support  of  it,  are  before  the  Court,  and  that  under 
our  general  jurisdiction  we  have  a  power  to  give  the  de- 
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fendant  relief.    We  all  think  he  was  wrong  in  making  an        1846. 
order  to  arrest  upon  sueh  an  affidavit     It  is  probable  he      Gkaham 
did  not  advert  to  the  circomstance  that  the  Austrian  order  ^jLvuMsthhi. 
was  to  appear  at  Smyrna  in  seventy  days,  and  that  seventy       talbot 
days  had  expired  before  the  application  to  him ;  and  whilst    B„i,^,y, 
they  were  running,  he  might  have  thought  that,  as  an  Aus- 
trian subject,  the  defendant  would  have  obeyed  the  summons, 
and  so  gone  abroad.     The  order,  therefore,  having  pro- 
ceeded upon  insufficient  grounds,  we  think  that  the  defend- 
ant should  be  discharged  out  of  custody,  and  we  say  nothing 
respecting  the  order  of  Baron  Piatt;  but  this  discharge 
should  be  without  costs,  as  there  was  no  untrue  statement 
or  concealment  of  facts  on  the  part  of  the  plaintiff. 

The  next  case  is  that  of  Tcdbot  v.  Bulkeley.  This  case 
b  not  pressings  as  the  defendant  is  not  in  custody. 

We  have  carefully  perused  all  the  affidavits,  and  think 
that  if  it  were  not  for  the  matter  disclosed  on  the  affidavits 
used  on  shewing  cause,  the  defendant  would  be  entitled  to 
have  the  deposit  returned.  But  those  affidavits  raise  a 
question,  on  which  the  defendant  has  not  had  any  oppor- 
tunity of  being  heard,  viz.  whether  he  has  not,  since  the 
arrest,  broken  up  his  establishment  and  gone  to  reside 
abroad;  and  whether  this  be  the  fact  the  Court  wish  to 
ascertain,  before  they  decide  on  the  question  whether  the 
depofflt  ought  to  be  returned.  This  question  must  be 
referred  to  the  Master. 

Bules  accordingly. 
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1846. 

Dee.  12.  Daniels  t7.  FiELDiNG  and  Another. 

The  only  OASE  for  a  malidous  arrest. — ^The  declaration  stated, 

an  action  for  a  ^t  the  defendants  heretofore,  to  wit,  on  &c.,  not  then 

rraf  ^de/the  ^^^^^  <^7  reasonable  or  probable  cause  to  believe  that  the 

1  *  2  Vict.  plaintiff  was  about  to  quit  England,  but  contriving  &c., 

the  plaintiff  folsdy  and  maliciously,  and  without  any  reasonable  or  pro- 

tiie  jadge's  bable  cause,  caused  and/?roetirec7  Sir  John  Patteson^  Knt.,  one 

tt^Sa^b' SLe-  ^^  *^®  justices,  &C.,  to  make  his  certain  order  in  writing  in  an 

hood  or  fraud,  action  of  debt  then  pending,  wherein  the  now  defendant, 

mnat  therefora  Gcorgo  Fielding,  was  the  plaintiff,  and  the  now  plaintifl^ 

'^  Bn  w^/«r  Abraham  Daniels,  was  the  defendant,  whereby  he  ordered  that 

wf^rftte/,  a  de-  the  now  defendant,  George  Fielding,  should  be  at  liberty  to 

held  raffident,  issue  a  Writ  of  capias  against  the  now  phdntiff,  indorsed  to 

tibi^thedel«Qd-  hold  the  now  plaintiff  to  bail  for  the  sum  of  1436£  6s. ;  and 

Sif any  r»7'  thereupon  the  now  defendants,  afterwards  &c.,  falsely  and 

sonabie  or  malidously,  and  without  any  reasonable  or  probable  cause, 

canae  to  beliere  caused  and  procured  to  be  sued  out  a  writ  of  capias  against 

in«  about  to  ^®  ^^^  plaintiff,  indorsed  to  hold  him  to  bail  for  1436£  5«., 

}dM^^^  and  falsely  and  maUciously,  and  without  any  reasonable  or 

licionaiy,  and  probable  causc,  sued  out,  by  colour  of  the  said  order,  a 

reaaonabie  or  writ  of  capias,  directed  to  the  sheriff  of  Middlesex,  com-* 

SuMd  Md^-  ™an^g  ^^  to  arrest  the  plaintiff,  until  he  should  give 

cttreJa  judg«  bail  in  the  said  action  so  pending  against  him,  or  until  he 

order  for  a  should   be  Otherwise  discharged  by  due  course  of  law. 

^r^ain^r  '^^  declaration  tiien  averred,  that  the  defendants,  pursuant 

S^coioS^o?^'  to  the  order  of  Patteson,  J.,  falsely  and  maliciously,  and 

the  said  ordor,  without  any  reasonable  or  probable  cause,  caused  the  writs  to 

canned  a  capiaa  ,  . 

to  be  aoed  out  be  indorsed  for  1436il  68.,  and,  by  virtue  thereof,  falsely  and 
Se'^inS  to  nialidously,  and  without  any  reasonable  or  probable  cause, 
^dfip^*^  caused  the  plaintiff  to  be  arrested  by  the  said  sheriff,  by  vir- 
tue of  the  said  writ,  and  to  be  kept  in  custody  until  he  gave  bail 
in  £3000  to  procure  his  release ;  whereas,  in  truth  and  in 
fact,  the  defendants  never  had,  nor  was  there  at  any  time,  any 
reasonable  or  probable  cause  for  believing  that  the  plaintiff 
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was  about  to  quit  England,  nor  had  he  any  such  intention.        1846.^ 
The  declaration  then  stated,  that  such  proceedings  were  had      DAimLa 
in  the  action,  that  it  was  ordered  by  the  Court  that  Mr.  Jus-     Fiiu»iMo. 
tioe  PattesofgCs  order  should  be  resdnded,  the  writ  of  capias 
should  be  set  aside,  and  the  bail-bond  should  be  delivered 
up  to  be  cancelled ;  and  that  the  defendant,  6.  Fielding, 
should  pay  the  costs  of  and  occasioned  by  the  arrest,  whereby 
the  plaintiff  was  actually  discharged  from  the  arrest  and  the 
proceedings  relating  thereto. — Plea,  Not  guilty. 

At  the  trial,  before  Pollock^  C.  B.,  at  the  Middlesex  sit- 
tings after  last  Hilary  Term,  the  plaintiff  obtained  a  ver- 
dtcty  damages  £5. 

In  Easter  Term,  Martin  obtained  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  judgment  should  not  be 
arrested,  on  the  ground  that  the  declaration  was  bad,  for  not 
ailing  the  falsehood  of  the  affidavit  on  which  the  order  of 
PaUnon,  J«,  was  made. 

Jervis  and  Humfrey  shewed  cause  in  Trinity  Term. — 
This  declaration,  though  possibly  it  might  be  bad  on  spe- 
cial demurrer,  is  sufficient  after  verdict.  The  contention 
on  the  other  side  is,  that  it  is  bad  in  substance,  for  omit- 
ting  to  allege  the  falsehood  of  the  affidavit  on  which  the 
order  for  the  arrest  was  made.  But  it  is  to  be  remem- 
bered, that  the  foundation  of  the  action  is  not  the  impro- 
perly obtaining  from  the  judge  an  order  to  arrest  the  plain- 
tiff, but  the  arresting  of  him  maliciously  and  without  rea- 
sonable or  probable  cause.  The  judge's  order  amounts  to 
no  more  than  this,  that  the  plaintiff  shall  be  at  liberty  to 
issue  a  capias;  if  then  he  wrongfully  avails  himself  of  that 
permission  to  make  the  arrest  without  reasonable  or  proba- 
ble cause,  he  thereby  becomes  liable  to  an  action.  Possibly 
it  might  not  be  necessary  even  to  state  the  judge's  order  in 
the  declaration  at  all ;  or,  at  all  events,  only  in  order  to 
shew  that  the  action  was  properly  conceived.     [They  cited 
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1846.  MUUm  V.  Ebnare  (a),  Gregory  v.  Derby  (i),  Biggs  v.  Clay  (c), 
Danibls  Saxen  v.  Castle  {d)y  Elsee  y.  /S'nti^ft  (e).]  But,  secondly, 
ViBLDiMo  ^^^  verdict,  the  allegatioii  that  the  defendants  falsely  and 
maUcionsly,  and  without  reasonable  or  probable  cause,  prO" 
cured  the  learned  judge  to  make  the  order  for  the  arrest, 
may  reasonably  and  properly  be  taken  to  import  that  the 
defendants,  when  making  the  application  to  the  judge,  knew 
that  they  had  no  reasonable  or  probable  cause  for  the  appli- 
cation, and  consequently  that  the  affidavit  on  which  they 
grounded  it  was  false. 

Martin  and  Cowling^  contriL — The  gist  of  this  action  is, 
the  falsely  and  maliciously,  and  without  reasonable  and 
probable  cause,  procuring  from  the  judge  the  order  which 
entitled  the  defendants  to  make  the  arrest;  and  that  is  the 
material  part  of  this  declaration.  The  actual  arresting  is 
only  in  pursuance  of  the  judge's  order.  The  declaration 
ought,  therefore,  to  have  shewn  distinctly  that  the  defend- 
ants imposed  upon  the  judge  by  a  false  affidavit,  and  so  in- 
duced him  to  make  the  order.  It  is  consistent  with  all  that 
is  distinctly  averred  in  this  declaration,  that  the  defendants, 
in  obtaining  the  judge's  order,  thought  that  they  had  a  rea- 
sonable and  probable  cause  for  applying  for  it,  and  that  the 
judge  was  in  error  in  granting  it  The  cases  cited  on  the 
other  side  all  support  this  view  of  the  case.  Even  if  the 
defendants  did  not  themselves  believe  that  the  plaintiff  was 
about  to  quit  the  coimtry,  yet  if  they  laid  the  facts  fairly 
before  the  judge  upon  the  face  of  their  affidavit,  and  thereby 
satisfied  him  that  the  plaintiff  did  intend  to  leave  the 
country,  and  that  a  capias  ought  to  issue,  they  would  not 
be  liable  to  an  action;  yet  such  a  state  of  things  would  sa- 
tisfy the  averment  in  this  declaration,  that  they  falsely  pro- 


(a)  4  C.  &  P.  4fi6.  {d)  6  Ad.  &  £.  622. 

(5)  8  C.  &  P.  749.  («)  1  D.  &  R.  97. 

(c)  4  N.  &  M.  464. 
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cared  the  judge  to  make  the  order.  The  whole  foundation  1B46. 
of  the  action  is,  the  maliciouslj  laying  before  the  judge  a  Danhu 
false  statement,  and  so  inducing  him  to  act  Under  the  old  pu^ouro. 
process,  before  the  stat  1  &  2  Vict  c.  110,  the  Court  acted 
merely  ministerially  in  authorizing  an  arrest,  to  which  the 
plaintiff  was  entitled  on  his  ez-parte  affidavit  of  debt.  But 
since  that  statute,  the  order  for  the  arrest  is  a  matter  of 
pure  discretion  with  the  judge,  to  be  exercised  upon  all  the 
facts  laid  before  him ;  and  the  plaintiff  cannot  now  be  liable 
to  such  an  action  as  this,  except  upon  the  ground  of  his 
having  influenced  the  discretion  of  the  judge  by  some  wilful 
misHstatement  of  the  facts  or  suppression  of  the  truth. 
[Rolfe,  B. — ^The  question  is,  whether  the  allegation  that  the 
defendants  falsely  and  maliciously,  and  without  any  rea- 
sonable or  probable  cause,  caused  and  procured  my  Brother 
Patteson  to  make  the  order,  may  not,  afler  verdict,  mean 
that  they  procured  him  to  do  so  by  false  and  malicious 
statements  in  their  affidavits.]  The  Court  will  not,  even 
afler  verdict,  put  a  construction  on  the  words  which  is  out 
of  the  natural  and  ordinary  scope  of  the  allegation:  Jack- 
son V.  Pesked  (a).  [They  also  referred  to  Johnstone  v.  Sut^ 
ion  (&),  Skinner  v.  Gunton  (c),  Savil  v.  Roberts  (d)^  Chapman 
v.  Pi€hersgiU{e)y  and  Harris  v.  Goodwyn  (/)•] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

RoLFE,  B. — This  was  an  action  for  maliciously  arresting 
the  pluntiff,  and  holding  him  to  bail  for  a  sum  of  14362. 5s» 
At  the  trial,  before  the  Lord  Chief  Baron,  at  the  sittings 
after  last  Hilary  Term,  the  plaintiff  obtained  a  verdict 


(a)  1  M.  &  Sel.  234.  (e)  2  WUs.  145. 

(6)  1  T.  R.  544.  (/)  2  Man.  &  G.  406 ;  2  Scott, 

\c)  1  Saund.  230  a.  N.  R.  459. 

(d)  1  Salk.  13. 
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1846.        The  Court  afterwards  granted  a  role  niai  for  arresting  the 
^^j^  judgment,  which  came  on  to  be  argued  in  last  Trinity  Term, 

V-  and  we  took  time  to  consider  our  judgment.    The  declara- 

tion states,  that  the  defendants,  not  having  reasonable  or 
probable  cause,  caused  and  procured  Mr.  Justice  Patteson 
to  make  an  order,  dated  the  11th  of  November,  1845,  in  an 
action  then  pending  in  the  Court  of  Queen's  Bench  against 
the  plaintiff,  at  the  suit  of  the  defendants,  by  which  order 
Patteson,  J.,  ordered  tiiat  the  now  defendants  should  be  at 
liberty  to  issue  a  writ  of  capias  against  the  now  plaintiff,  in- 
dorsed to  hold  him  to  bail  for  1436/1  Ss. ;  and  tiiereupon  the 
now  defendants,  falsely  and  maliciously,  and  without  any 
reasonable  and  probable  cause,  sued  out,  by  colour  of  the 
said  order,  a  writ  of  capias,  directed  to  the  sheriff  of  Mid- 
dlesex, commanding  him  to  arrest  the  plaintiff  until  he 
should  give  bail  in  the  said  action  so  then  pending  against 
him,  or  until  he  should  otherwise  be  discharged  by  due 
course  of  law.  The  declaration  then  goes  on  to  aver  that 
the  defendants,  pursuant  to  Mr.  Justice  PattescvCs  order, 
falsely  and  maliciously,  and  without  reasonable  and  probable 
cause,  caused  the  writ  to  be  indorsed  for  1436/.  5«.,  and  by 
virtue  thereof,  falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause,  caused  the  plaintiff  to  be  ar- 
rested by  the  said  sheriff,  by  virtue  of  the  said  writ,  and  to 
be  kept  in  custody  till  he  gave  bail  in  £3000  to  procure 
his  release;  whereas  in  truth  and  in  fact  the  defendants 
never  had,  nor  was  there  at  any  time,  any  reasonable  or  pro- 
bable cause  for  believing  that  tiie  plaintiff  was  about  to 
quit  England,  nor  had  he  any  such  intention.  The  declara- 
tion then  goes  on  to  state,  that  such  proceedings  were  had 
in  the  action,  that  it  was  ordered  that  Mr.  Justice  PattesorCs 
order  should  be  rescinded,  and  the  writ  of  capias  should  be 
set  afflde,  and  the  bail-bond  should  be  delivered  up  to  be 
cancelled ;  and  that  the  defendant,  6.  Fielding,  should  pay 
tiie  costs  of  and  occasioned  by  the  arrest,  whereby  the  plain- 
tiff was  wholly  discharged  from  the  arrest  and  the  proceed- 
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uigs  lelatiiig  thereto.    In  order  to  decide  on  the  validity  of        1846. 
this  declaration  after  verdict,  it  will  be  convenient  to  con-      dInikls 
aider,  first,  what  the  law  was  before  the  stat.  1  &  2  Vict.  ^' 

c  110,  abolishing  arrest  on  mesne  process;  and,  secondly, 
how  the  law  has  been  affected  by  that  statute,  so  far  as  re- 
lates to  actions  for  malicious  arrests. 

The  arrest  before  the  statute  was,  in  an  action  for  debt, 
the  mere  act  of  the  plaintiff  himself,  and  on  making  the  re- 
quisite affidavit  that  the  defendant  was  indebted  to  him  in  a 
sum  of  £20  and  upwards,  the  plaintiff  obtuned  his  writ  of 
capias  or  latitat  as  a  matter  of  course.  Nothing  was  re- 
quired in  order  to  entitle  the  plaintiff  to  such  a  writ,  but 
the  affidavit  of  debt,  the  truth  of  which  the  defendant  had, 
in  that  state  of  the  proceedings,  no  means  of  ascertaining. 
The  defendant  was  then,  so  far  as  the  arrest  was  concerned, 
entirely  at  the  mercy  of  the  plaintiff.  If  the  plaintiff 
firaudulently  made  affidavit  of  a  debt  which  did  not  exist, 
he  thereby,  without  the  intervention  of  any  other  authority, 
caused  an  injury  to  tiie  defendant,  and  it  followed  as  a  ne- 
cessary consequence,  tiiat  if  in  the  result  of  an  action  in 
which  the  defendant  had  been  arrested,  it  turned  out  that 
the  debt  sworn  to  was  not  due,  the  defendant  had  a  right 
of  action  against  the  plaintiff  for  injury  caused  to  him 
diiectiy  by  tiie  wrongful  act  of  the  plaintiff.  Such  being 
the  state  of  the  law  before  the  passing  of  the  1  &  2  Vict, 
c  110,  the  declaration  for  a  malicious  arrest  merely  stated 
that  the  defendant,  not  having  reasonable  or  probable  cause 
of  action  against  the  plaintiff  to  the  amount  for  which  he 
afterwards  caused  him  to  be  arrested,  maliciously  sued  out 
a  capias,  and  without  reasonable  or  probable  cause  procured 

the  same  to  be  indorsed  in  the  sum  of  £ ,  and  caused 

tiie  same  to  be  delivered  to  the  sheriff,  and  without  reason- 
able or  probable  cause  caused  the  sheriff  to  arrest  the 
plMntiff.  The  declaration  tiien  proceeded  to  aver  the  pro- 
secution and  termination  of  the  action  in  which  the  plaintiff 
had  been  arrested,  and  tiiat  in  the  result  it  turned  out  that 
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1846.        the  sum  for  which  he  had  been  arrested  was  not  due,  and 
Danibls      the  injury  arising  from  that  arrest,  together  with  the  con- 
FiBLDZNo.     sequential  damages,  if  any,  set  forth  in  the  declaration, 
constituted  the  ground  of  action. 

By  the  1  &  2  Vict.,  c.  110,  a  great  change  was  made  in  the 
law  relative  to  arrest  on  mesne  process,  and  by  consequence 
in  the  nature  of  the  action  for  a  malicious  arrest.  By  the  first 
section  of  the  statute,  arrest  on  mesne  process  is  abolished, 
but  then  by  section  3  it  is  enacted,  that  if  a  plfdntiff  shall, 
by  the  affidavit  of  himself  or  of  some  other  person,  shew  to 
the  satisfaction  of  a  judge  that  he  has  a  cause  of  action 
against  the  defendant  to  the  amount  of  £20  or  upwards, 
and  that  there  is  probable  cause  for  believing  that  the  de- 
fendant is  about  to  quit  England,  then  it  shall  be  lawful 
for  the  judge,  by  special  order,  to  direct  that  the  defend- 
ant may  be  held  to  bail  for  such  sums  as  the  judge  may 
think  fit,  not  exceeding  the  amount  of  the  debt;  and  there- 
fore the  plaintifi^  may  sue  out  a  writ  of  capias^  according  to 
the  form  given  in  a  schedule  to  the  act.  By  section  4,  the 
sheriff  is  directed  to  arrest  the  defendant  on  such  writ  of 
capias^  who  is  to  remain  in  custody  imtil  he  has  given  bail, 
or  made  a  deposit  to  secure  the  debt  and  costs,  as  he  might 
have  done  under  the  former  statute.  Section  5  enacts,  that 
this  order  for  arrest  may  be  made  at  any  stage  of  the  pro- 
ceedings ;  and  section  6  enables  the  party  arrested  to  apply 
to  any  judge  or  to  the  Court  for  a  rule  or  order  on  the 
plaintiff  to  shew  cause  why  he  should  not  be  discharged 
out  of  custody ;  and  the  judge  or  Court  may  make  such 
order  thereon  as  may  seem  just,  provided  that  any  such 
order  made  by  a  judge  may  be  discharged  or  varied  by  the 
Court.  This  very  important  alteration  in  the  law  has  of 
necessity  materially  altered  the  nature  of  the  action  for  a 
malicious  arrest.  The  foundation  on  which  such  an  action 
must  now  rest  is,  that  the  party  obtaining  the  capias  has 
imposed  on  the  judge  by  some  false  statement,  some  sug- 
ffesHo  falsi  or  suppressio  veri,  and  has  thereby  satisfied  him. 
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not  only  of  the  existence  of  the  debt  to  the  requisite        1846. 
amount,  but  also  that  there  is  reasonable  ground  for  sup-      dakibIs 
posing  the  debtor  is  about  to  quit  the  country.     But  how  v. 

will  it  be  i(  without  any  such  fraud  or  falsehood,  a  plain- 
iiff,  upon  an  afiSdavit  fairly  stating  the  facts,  succeeds  in 
satisfying  a  judge  that  the  defendant  is  about  to  quit  the 
country,  and  so  obtains  an  order  for  a  capias  to  arrest  the 
defendant,  even  though  he  may  not  himself  believe  that 
the  defendant  does  intend  to  leave  the  country  ?  If,  in- 
deed, the  party  arrested  had  not  such  intention,  he  has  the 
power,  under  section  6,  of  making  a  substantive  application 
to  a  judge  or  to  the  Court,  praying  to  be  discharged  out  of 
cilstody ;  and  this  wiU  be  done  as  matter  of  course,  if  the 
party  arrested  succeeds  in  satisfying  the  judge  or  Court 
that  he  has  not  nor  ever  had  the  intention  imputed  to  him. 
But  such  discharge  affords  no  ground  of  action  against  the 
party  at  whose  instance  the  party  dischai^ed  has  been  held 
to  bul,  provided  only  that  the  original  order  of  the  Judge 
has  been  fairly  obtained. 

It  is  essential,  under  the  present  statute,  that  the  plaintiff 
in  an  action  for  a  malicious  arrest  should  allege  falsehood 
or  fraud  in  obtaining  the  original  order.  The  action  is 
in  its  character  similar  to  an  action  for  a  malicious  prose- 
cution on  a  criminal  charge,  and  the  declaration  ought  there- 
fore, in  analogy  to  the  course  of  pleading  in  such  actions, 
to  state  what  the  fidse  charge  or  statement  was  by  which 
the  judge  has  been  misled.  Now  the  declaration  in  this 
case  contains  no  such  statement,  and  indeed  seems  through- 
out to  be  framed  on  the  erroneous  notion,  that  the  gist  of 
the  action  is  the  arresting  by  the  defendants,  at  a  time 
when  they  had  no  reasonable  or  probable  cause  for  believ- 
ing that  the  plaintiff  was  going  abroad.  This,  as  we  have 
already  expluned,  is  an  error.  But  the  question  is  not 
whether  this  declaration  would  be  good  on  special  de- 
murrer, but  whether  it  is  good  ajier  verdict;  and  though  it 
is  certainly  very  informal,  yet  we  think  that,  after  verdict^ 
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it  will  warrant  the  judgment  for  the  plaintiff.  It  alleges, 
among  other  things,  that  the  defendant  falsely  procured 
Mr.  Justice  Patteson  to  make  the  order  for  the  capias.  The 
expression  falsely  procured,  when  criticallj  examined,  is 
scarcely  sensible;  but  after  verdict  we  think  the  wjord 
'^  falsely,"  in  reference  to  the  context,  must  be  taken  to 
mean  by  false  evidence,  or  by  means  of  fakehood ;  and  then, 
although  the  declaration  might  have  been  bad  on  demurrer, 
for  not  setting  out  what  the  false  evidence  was,  yet  that  is 
an  omission  which  the  defendants  might  waive ;  and  a  good 
cause  of  action  is  thus  stated,  rejecting  as  surplusage  all  the 
various  allegations  which  occur  as  to  the  defendants  not 
having  had  reasonable  or  probable  cause  ibr  supposing  the 
plaintiff  intended  to  quit  the  country.  For  these  reasons, 
therefore,  we  think  there  must  be 

Judgment  for  the  plidntiff. 


Phillips  v.  GiBB8(a). 

X  KENTICE  had  obtained  a  rule,  calling  upon  the  plain- 
tiff  to  shew  cause  why  the  judgment  signed  and  execution 
issued  in  this  case  should  not  be  set  aside,  on  two  grounds ; 
first,  that  the  execution  of  the  cognovit  on  which  the 
judgment  had  been  signed  was  not  attested  by  the  de* 
fendant's  attorney  in  the  manner  required  by  1  &  2  Vict, 
in  the  presence  c.  110,  s.  9  (5);  and  secondly,  that  faith  had  been  broken 

of  me  the 
undersigned 

S.  B.|  attorney  on  behalf  of  the  said  R.  6.,  expressly  named  by  him  and  attending  at  his  re- 
quest ;  and  I  hereby  declare  that  I  subscribe  my  name  as  witness  to  the  due  execution  hereof 
by  the  said  R.  6.,  and  as  his  attorney,  and  that  previous  to  the  execution  thereof  by  the  said 
R.  6.»  I  informed  him  of  the  nature  and  effect  thereof."    Signed,  <'  S.  B."  &c. 


The  following 
attestation  of  a 
cognovit  was 
held  to  satisfy 
thel  &2 
Vict.  c.  110, 
8.  9:—"  Duly 
executed  by 
the  aboTC- 
named  R.  6., 


(a)  This  case  was  decided  in 
Michaelmas  Term  (Nov.  20),  but 
was  by  accident  omitted  in  its 
proper  place. 


(b)  Enacting,  that  no  warrant 
of  attorney  or  cognovit  shall  be 
of  any  force,  ^'unless  there  shall 
be  present  some  attorney  of  on« 
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in  fflgning  the  judgment  and  iflsuing  the  execution  con-  1846. 
tnuy  to  an  agreement  between  the  portieB.  The  at^ 
testation  in  question  was  as  follows: — ^^Duly  executed 
by  the  above-named  Bobert  Gibbs,  in  the  presence  of  me, 
the  undersigned  Samud  Balden,  attorney  on  behalf  of  the 
said  Bobert  CKbbe,  expressly  named  by  him,  and  attending 
at  his  request;  and  I  do  hereby  declare  that  I  subscribe 
my  name  as  witness  to  the  due  execution  hereof  by  the 
said  Bobert  Oibbs,  and  as  his  attorney,  and  that  previons 
to  the  executicm  thereof  by  the  said  Bobert  Oibbs  I  in- 
formed him  of  the  nature  and  effect  hereof.  Samuel  Balden, 
attorney,  Birmingham.'' 

Keating  shewed  cause. — ^First,  the  attestation  is  sub- 
stantially a  compliance  with  1  &  2  Vict.  c.  110,  s.  9.  In 
JjewU  T.  Lord  KensingUm  (a),  the  attestation  to  the  warrant 
of  attorney  was  this: — **  Signed,  sealed,  and  delivered  in 
the  presence  of  H.  Whitaker,  10  Lincoln's  Inn,  attorney 
for  the  said  Lord  Kensington,  expressly  named  by  him, 
and  attending  at  his  request:  and  I  hereby  subscribe 
myself  to  be  the  attorney  for  him,  having  read  over  and 
explained  to  him  the  nature  and  effect  of  the  above  warrant 
of  attorney  before  the  same  was  executed  by  him;  and  I 
hereby  subscribe  my  name  as  a  witness  to  the  due  execu- 
tion thereof.'*  No  further  subscription  of  the  witness's 
name  followed,  but  ''H.  Whitaker"  in  the  body  was  in 
the  handwriting  of  the  attorney;  and  the  warrant  of  at- 
torney was  upheld  by  the  Court,  on  the  ground  that  the 


of  the  superior  courts  on  behalf  to  the  due   execution   thereof, 

of  such  person,  expressly  named  and  therehy  declare  himself  to 

hy  him,  and  attending  at  his  re-  he  attorney  for  the  person  exe- 

quest,  to  inform  him  of  the  na-  cuting  the  same,  and  state  that 

ture  and  effect  of  such  warrant  he  subecrihes  as  such  attorney." 
or  eognorit  before  the  same  is         (a)  15  Law  J.,  N.  S.,  (C.  P.), 

executed,  which  attorney  ahall  101. 
subscribe  bis  name  as  a  witness 

p2 
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1846.  fact  that  H.  Whltaker  was  the  attomej  employed  in  Lord 
Kensington's  business  sufficiently  appeared  in  the  attesta- 
tion. Hibbert  v.  Barton  {a)  and  EVdngUm  v.  Holland  (b), 
which  had  been  relied  on  agdnst  the  sufficiency  of  the 
attestation,  are  distinguished  by  the  Court  in  its  judgment. 
[^Alderson,  B. — In  Letois  v.  Lord  Kensington^  the  at- 
testation clause  declares  that  Whitaker  subscribed  himself 
to  be  Lord  Kensington's  attorney,  which  is  stronger  than 
any  words  here  used.]  In  this  case  it  could  not  be  ne- 
cessary for  Balden  to  declare  more  than  once  that  he  was 
attorney  for  the  defendant.  Were  he  not  such  attorney, 
no  attestation  he  could  make  could  stand.  In  Htbbert  y. 
Barton^  the  cognovit  was  witnessed  by  W.  P.,  "as  the 
attorney"  of  the  defendant,  without  having  previously  shewn 
that  he  was  his  attorney,  or  that  he  attested  or  subscribed 
the  execution  as  such  attorney.  In  Todd  v.  Gompertz  (c), 
decided  in  the  case  of  a  prisoner  under  like  words  in  B«g. 
Gen.  HiL,  2  W.  4,  No.  72,  now  superseded,  the  following 
attestation,  "witness  Henry  King,  attorney  for  the  de- 
fendant at  his  request,"  was  held  good. 

Prenticey  in  support  of  the  rule. — In  Hibbert  v.  Barton^ 
Parke,  B.,  expressed  his  opinion  to  be  in  favour  of  adher- 
ing to  the  words  of  the  act.  Now  the  act  requires  not 
only  that  the  attorney  shall  declare  himself  attorney  for 
the  party  executing,  but  also  that  he  shall  state  that  he 
subscribes  his  name  as  such  attorney  for  him.  If  com- 
pliance with  one  of  these  requirements  is  held  to  be 
equivalent,  compliance  with  both  of  the  clauses  of  the 
act  will  in  truth  be  disregarded. — He  was  then  heard  on 
the  merits. 

Polloce:,  C.  B. — This  case,  as  far  as  regards  the  attesta- 

(a)  10  M.  &  W.  678.  the  same  rule,  JPtfAerv.Papanfex^- 

(b)  9  M.  &  W.  359.  lasy  2  C.  &.  M.  216 ;  4  Tyr.  44. 

(c)  6  Dowl.  P.  C.  296.  See,  on 
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tion  of  the  cognoviti  is  ruled  bj  Lewis  v.  Lord  Kensing^  1846. 
ton.  The  attestation  required  by  the  act  consists  of  only 
two  things:  viz.,  a  declaration  of  the  witness's  being  the 
defendants  attorney,  and  a  statement  that  he  subscribes 
as  such  attorney  (a).  The  rest  is  matter  which  need  not 
be  stated;  for  instance,  though  the  attorney  must  be  on 
the  roll  of  a  superior  court,  &c.,  that  need  not  be  made 
part  of  the  attestation.  In  this  case  the.  declaration  of 
being  the  defendant's  attorney  occurs  in  the  unnecessary 
portion  of  the  attestation. 

Pabks,  B. — I  remain  of  the  opinion  which  I  expressed 
in  Sibbert  v.  Barton^  that  in  this  section  the  Legislature 
requires  a  definite  thing  to  be  done,  namely,  the  sub- 
scribing of  the  name  of  the  attorney  to  the  due  execution 
of  the  instrument,  which  is  directed  to  be  done  by  a  me- 
monmdum  of  attestation,  in  which  he  is  both  to  declare 
himself  the  attorney  of  the  party  executing  the  instrument, 
and  to  state  that  he  subscribes  as  such  attorney.  No 
.predse  form  of  words  has  been  rendered  necessary  for 
this  purpose  by  the  act,  and  this  instrument  sufficiently 
shews  that  Balden  was  attorney  for  the  defendant,  and 
subscribed  as  such. 

Aldebson,  B.,  and  Bolfe,  B.,  concurred. 

The  rule  was  made  absolute  on  the  merits,  the  de- 
fendant undertaking  to  bring  no  action,  and  the  cognovit 
to  stand,  being  well  attested. 

(a)  See  10  M.  &  W.  683. 
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Jan.  20.  Chilton  v.  The  London  and  Crotdon  Railway 

Company. 

By  5  wm.  4,      1 BESPASS. — The  declaration  alleged,  that  the  defend- 
tbe  LoDdon       ^^^  assaulted  the  plaintiff,  gave  him  into  custody  of  a 

and  Croydon 

Railway  Company  waa  incorporated.  By  s.  106,  they  were  antfaorixed  to  make  bye-Uwi  for  the 
good  gOTemment  of  their  affairs,  for  regulating  their  proceedings,  and  fbr  the  management  of 
the  undertaking,  and  of  the  officers  and  servants  of  the  Company  in  all  respects,  **  and  to  impose 
and  inflict  soch  reasonable  fines  and  forfeitures  upon  all  peraons  offending  against  the  same  as  to 
the  said  Company  shall  seem  meet,  not  exceeding  the  sum  of  £b  for  each  offence ;"  soch  bye- 
Uws  to  be  "  bmding  upon  and  be  obserred  by  all  parties,"  provided  they  were  not  repugnant  to 
the  laws  of  England,  or  the  directions  of  the  act.  By  s.  148,  the  Company  were  empowered  to 
make  ordors  for  regulating  the  travelling  upon  and  nse  of  Uie  railway,  and  for  or  relating  to 
travellers  passing  &ereon ;  soch  orders  and  rc^gulations  to  be  binding  upon  soch  travellers,  on 
pain  of  forfeiting  and  paying  a  sam  not  exceeding  £b,  which  the  Company  shall  attach  to  a 
default.  By  s.  163,  penalties  and  forfeitures  imposed  by  the  act,  or  by  any  Jye*lci9,  order,  or 
rule  made  in  pursuance  thereof,  might  be  recovered  in  a  summary  way  by  adjudication  of  jus- 
tices, one  half  the  penalty  to  go  to  &e  informer,  and  the  other  half  to  the  Company.  By  s.  165, 
any  officer  or  agent  of  the  Company  may  seize  and  detain  any  person  whose  name  and  residence 
should  be  unknown  to  such  officer  or  agent  who  shall  oommit  any  offence  against  the  act,  and 
may  convey  him  &c.  before  a  justice  without  any  warrant  or  other  authority  than  that  act. 
The  Company  made  a  bye-law,  under  their  common  seal,  by  which  each  passenger,  not  pro- 
ducing or  delivering  up  his  ticket  on  leaving  the  Company's  premises,  was  required  to  pay  the 
tue  from  the  place  whence  the  train  origin^y  started : — Held,  that  this  was  not  a  bye-law  im- 
posing a  "  penalty  or  forfeiture ;"  so  t^t  the  non-production  of  a  ticket  on  leaving  the  Com 
pany's  premises,  and  the  refusal  to  pay  the  fare  from  the  place  from  which  the  train  origin- 
ally started,  did  not  authorixe  the  arrest  of  the  passenger. 

Sembhf  tiie  only  power  to  apprehend  given  by  sect.  165,  is  for  an  offence  against  the  act  itself. 

QjHtart,  whetiier  Uie  bye-law  was  reasonable. 
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peace-officer,  and  cauised  him  to  be  conveyed  in  the  said        1847. 
custody  along  divers  highways  to  a  police-station,  and  then      chiltox 
caused  him  to  be  imprisoned  therein  for  twelve  hours,  &c.       ^    ,^* 

*^  .  .    ,         The  London 

Plea. — That  before  and  at  the  time  of  the  committing  and  Crotoon 
of  the  alleged  trespass  in  the  declaration  mentioned,  the 
said  London  and  Croydon  Railway  Company  had  made 
and  constructed  a  certain  railway,  with  the  appurtenances, 
for  the  carriage  and  conveyance,  by  the  said  London  &c. 
Company,  of  passengers  from  a  certain  place,  to  wit,  Croy- 
don, to  a  certain  other  place,  to  wit,  London,  under  and  by 
virtue  of  a  certain  act  of  Parliament  made  and  passed  in  the 
fifth  year  of  King  William  the  Fourth  (reciting  the  title  of 
this  act  and  of  several  other  acts  relating  to  the  Company). 
And  the  said  defendants  further  say,  that,  after  the  said 
making  the  said  railway  as  aforesaid,  and  after  the  making 
and  passing  of  a  certain  other  act  of  Parliament  made  and 
passed  in  the  fourth  year  of  the  reign  of  her  now  Ma- 
jesty, intituled  '^  An  Act  for  regulating  Railways"  (a),  and 
long  before  the  day  of  the  committing  of  the  allied  tres^ 
passes  in  the  said  declaration  mentioned,  to  wit,  on  &c, 
the  said  London  &c  Company,  under  and  by  virtue  and 
in  pursuance  of  the  powers  and  authorities  in  tiuit  behalf^ 
given  to  them  by  tiie  said  acts  of  Parliament  in  that  behalf^ 
duly  made  and  reduced  into  writing  under  their  common  seal, 
under  and  by  virtue  of  those  acts  in  that  behalf,  the  follow- 
ing orders  and  regulations  for  regulating  the  travelling  upon 
and  use  of  the  said  London  Qud  Croydon  Railway,  and 
the  times  when  the  same  should  be  open  for  use,  and  for  or 
relating  to  travellers  passing  upon  the  said  railway,  and  for 
i^ulating  the  passing  upon,  using,  or  working  the  said 
London  and  Croydon  Railway,  and  other  works  by  the  said 
acts  of  the  ssud  London  and  Croydon  Railway  Company  in  that 
behalf  authorized,  or  in  anywise  relating  thereto  respectively, 
that  is  to  say : — **  No  passenger  will  be  allowed  to  take  his 
seat  in  or  upon  any  of  the  Company's  carriages,  or  to  travel 

(a)  3  &  4  Vict,  c  97. 
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1847.        therein  upon  the  said  railway^  without  having  first  booked 

Chilton      his  place  and  paid  his  fare.     Each  passenger  booking  his 

The  LoirooH    P^^^^  ^'^  ^  furnished  with  a  ticket,  which  he  is  to  shew 

AWD  Ceotdow  when  required  by  the  guard  in  chaise  of  the  train,  and  to 

deliver  up  before  leaving  the  Company's  premises,  upon  de- 
mand, to  the  guard  or  other  servant  of  the  Company  duly 
authorized  to  collect  tickets.  Each  passenger  not  produc- 
ing or  deliveiing  up  his  ticket  will  be  required  to  pay  the 
ffive  from  the  place  whence  the  train  originaUy  started/*  And 
the  siud  defendants  further  say,  that  the  said  orders  or  regu- 
lations were,  in  pursuance  of  the  said  act  of  the  fourth  year 
of  the  reign  of  her  now  Majesty,  to  wit,  on  &c,  duly  laid 
before  the  Lords  of  the  Committee  of  her  now  Majesty's 
Privy  Council,  appointed  for  trade  and  foreign  plantations, 
and  that  the  said  Lords,  to  wit,  on  the  day  and  year  last 
aforesaid,  duly  signified  to  the  said  London  &c.  Company 
their  approbation  of  the  said  orders  and  regulations.  And 
the  said  defendants  further  say,  that  before  and  on  the  day 
and  at  the  time  of  the  committing  of  the  said  allied  tres- 
passes, the  sud  orders  and  regulations  so  approved  as  afore- 
said were  printed,  published,  and  painted  on  boards,  and 
fixed  and  continued  on  the  fronts  and  conspicuous  parts  of 
the  London  toll-houses  or  stations  of  the  said  London  and 
Croydon  Bailway  Company  hereinafter  mentioned,  and  the 
several  other  toll-houses  of  and  belonging  to  the  said  Lon- 
don &C.  Company,  and  on  all  other  buildings  or  places  at 
which  any  rates  or  tolls  were,  during  all  the  time  aforesaid, 
collected  or  paid  under  or  by  virtue  of  the  said  act  of  the 
said  fiM  year  of  the  reign  of  his  said  Majesty  King  Wil- 
liam the  Fourth.  And  the  said  defendants  further  say, 
lliat  the  sidd  orders  and  r^ulations  were,  before  and  during 
all  the  time  in  the  said  declaration  in  that  behalf  mentioned, 
and  from  thence  hitherto  have  been,  and  still  are,  and  con- 
tinue to  be,  sanctioned  and  approved  of  by  the  said  Lords  of 
the  said  Conunittee  of  her  Majesty's  Privy  Council,  and  in 
full  force  and  efiect,  and  unqualified  and  unrepealed.  And 
the  said  defendants  further  say,  that,  under  and  by  virtue 
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of  the  said  acts  of  Parliament  of  the  said  London  &c.  Com-         1847. 
pony  in  that  behalf,  and  before  and  on  the  day  and  at  the      chiltjn 
time  of  the  committing  the  said  alleged  trespass  in  the  said    ^    ,« 

J     1         .  .        ,  ,.       >  r^  1  The  London 

declaration  mentioned,  an  account  or  list  of  the  several  rates  and  Croydon 
and  tolls,  and  of  the  toll  or  fare  of  Is.  Sd,  hereinafter  men- 
tioned, which  the  said  London  &c.  Company  during  that  time 
directed  and  appointed  to  be  taken,  and  which  were  payable 
by  virtue  of  the  said  act  of  the  fifth  year  of  the  reign  of  his 
Majesty  King  "William  the  Fourth,  was  painted  on  boards, 
and  affixed  to  and  upon  and  continued  upon  the  toll-house 
or  station  of  the  said  London  &c.  Company,  at  London 
aforesaid,  on  a  conspicuous  place  there,  and  in  large  and 
legible  characters,  and  also  upon  every  other  toll-house  and 
building  at  which  the  said  rates  and  tolls  by  the  said  acts 
of  the  said  London  &c.  Company  in  that  behalf  were  and 
are  authorized  to  be  collected  and  received,  and  on  con- 
spicuous parts  thereof,  and  in  large  and  legible  characters ; 
and  the  defendants  further  say,  that,  before  and  on  the  day 
and  at  the  time  of  the  committing  &c,  and  from  thence 
hitherto,  the  said  fare  or  toll,  to  wit,  of  Is.  Sd.,  was  and  is 
the  regular  fare  directed  and  appointed  to  be  taken  by  the 
said  London  &c.  Company,  and  payable  under  and  within  and 
by  virtue  of  the  said  act  of  Parliament  of  the  fifth  year  of  the 
reign  of  his  said  Majesty,  and  a  proper  and  reasonable  fare, 
fi>r  the  conveyance  of  passengers  then  or  now  travelling,  or 
for  being  conveyed,  from  the  said  toll-house  or  station  at 
Croydon  aforesaid  to  the  said  toll-house  or  station  at  Lon- 
don aforesaid,  upon  and  along  or  by  means  of  the  said 
London  &c  Railway,  in  and  by  first-class  carriages  of  and 
belonging  to  the  said  London  &c  Company ;  and  the  said 
defendants  further  say,  that  the  said  London  &c.  Company, 
before  and  on  the  day  and  at  the  time  of  the  committing 
&C.,  carried  and  conveyed  on  and  upon  and  along  and  by 
means  of  the  said  London  &c.  Railway,  and  in  and  by  cer- 
tain carriages  and  engines  of  and  belonging  to  the  said  Lon- 
don &c.  Company  respectively,  all-  such  passengers  as. 
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1847.        during  the  time  aforesaid,  offered  themselves  to  the  said 

Chiltoiy      London  &c.  Company  for  that  purpose  at  and  for  the 

Hie  i^NDOK    "^^  ^^^  fores  aforesaid,  and  subject  to  the  said  orders 

AMD  Cboydon  and  regulations  so  approved  and  sanctioned  as  aforesaid; 

and  the  said  defendants  further  say,  that  the  said  London 
&C.  Company,  during  all  the  time  aforesaid,  and  for 
divers,  to  wit,  twenty  minutes  before  the  starting  of  every 
train  of  the  London  &c.  Company  from  every  toll-house  of 
the  said  London  &c.  Company,  and  of  the  particular  tnun 
hereinafter  mentioned,  were  ready  and  willing  and  offered 
to  issue  and  deliver  to  the  said  plaintiff,  and  to  all  and  every 
of  such  passengers  as  aforesaid,  and  did,  during  all  the  time 
aforesaid,  and  do  still,  issue  and  deliver  to  all  such  pas- 
sengers as  aforesaid  who  would  or  will  accept,  receive,  or 
apply  for  the  same,  a  certain  railway  ticket^  to  wit,  a  nul- 
way  ticket  describing  and  directing  the  particular  train,  and 
the  class  of  carriage,  and  the  place  or  toll-house  from  which 
such  passenger  as  aforesaid  was  or  intended  or  entided  to 
travel  as  aforesaid,  and  the  fare  paid  by  such  passenger  as 
aforesaid,  by  and  for  the  purpose  of  the  said  ticket's  being 
produced  or  delivered,  upon  request  as  aforesaid,  by  such 
passenger  as  aforesaid,  to  any  servant  of  the  said  London 
and  Croydon  Railway  Company  duly  autiiorized  in  that 
behalf,  under  and  in  compliance  witii,  and  by  virtue  of,  the 
said  orders  and  regulations  so  made  and  approved  of  in  that 
behalf  as  aforesaid.  And  the  said  defendants  furtiier  say, 
that,  just  before  the  said  time  in  the  said  declaration  men- 
tioned, to  wit,  on  the  day  and  year  in  the  declaration  men- 
tioned, a  certain  railway  train  of  the  said  London  &c.  Com- 
pany, consisting  of  an  engine  and  divers  first-class  and  other 
carriages  of  the  said  London  &c.  Company,  for  the  convey- 
ance of  passengers  thereby,  under  and  by  virtue  of  the  said 
acts  of  Parliament  in  that  behalf,  from  Croydon  aforesaid  to 
London  aforesaid,  originally  started  from  the  said  toll-house 
or  station  of  the  said  London  &c.  Company  at  Croydon 
aforesaid  for  London  ^foresaid,  and  then  proceeded  firom 
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the  said  Croydon  toll-house  to  divers  intermediate  toll-        1847, 
houses  or  stations  of  the  said  London  &c.  Company,  and      Chilton 
then  from  thence  to  London  aforesaid,  along  and  upon  and  «• 

by  means  of  the  said   London  and  Croydon  Railway:  andCroydok 
and    the    said   defendants   further   say,   that   the   plain-  ^*»^^^^Co. 
tiff  became  and  was  a  passenger  in  and  by  the  said  train 
of  the  London  &c.  Company  in  a  certain  first-class  car- 
riage thereof,  and  was  conveyed  and  travelled  upon  and 
along  and  iised  the  said  railway  and  first-class  carriage 
and  engine  of  the  said  London  &c.  Company,  as  a  pas- 
senger to  the  said  London  toll-house  or  station  of  the  said 
London  &c.  Company;  and  the  said  defendants  further 
say,  that  when  the  said  tnun  arrived,  and  whilst  it  con- 
tinued at  the  said  London  toll-house  or  station  of  the  said 
London  &o.  Company,  at  London  aforesaid,  to  wit,  on  &c.j 
and  just  before  the  committing  of  the  said  alleged  trespasses, 
and  whilst  the  said  plaintiff,  as  such  passenger  as  aforesaid, 
was  then  occupying  the  first-class  carriage  of  the  said  Lon- 
don &a  Company,  and  before  he  left  the  said  London  &c. 
Company's  premises,  one  B.  6.,  then  and  still  being  the 
servant  of  the  said  Company  in  that  behalf^  and  duly  author^ 
ized  to  collect  the  said  railway  tickets  on  the  arrival  of  the 
said  train  at  the  last-mentioned  toll-house  or  station  from 
the  said  passengers,  demanded  and  requested  of  and  from 
the  said  plaintiff,  as  such  passenger  as  aforesud,  his  said 
railway  ticket,  so  required  to  be  produced  and  delivered 
up  as  aforesaid ;  yet  the  said  plaintiff  did  not  nor  would, 
when  requested  so  to  do,  or  at  any  other  time,  produce  or 
deliver  up  to  the  said  B.  O.  such  railway  ticket  as  afore- 
said, or  any  other  ticket  whatever :  and  thereupon  the  said 
defendant,  J.  S.,  then  and  still  being  the  duly  authorized 
officer  and  agent  of  the  said  London  &c.  Company  in  that 
behalf,  then  and  there  requested  of  him  the  said  plaintiff  to 
pay  to  him  the  said  defendant,  J.  S.,  for  and  on  behalf  of 
the  said  London  &c  Company,  the  said  fare  of  Is.  3d^, 
being  the  stud  reasonable  and  proper  fare  from  the  said  toll- 
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1847.  house  at  Croydon  aforesaid^  whence  the  said  train  origin* 
Chilton  cJly  started  as  aforesaid  to  London  aforesaid ;  but  the  said 
The  l!^NDON  P^^>  although  he  had  during  aU  the  time  aforesaid  had 
AND  Crotdon  notice  of  the  said  scTeral  premises,  and  was  then  and  there 
'  shewn  a  copy  of  the  said  orders  and  regulations,  did  not 
nor  would  produce  or  deliver  up  such  railway  ticket  as 
aforesaid,  or  any  otiier  ticket,  or  pay  the  said  fare  of  Is.  Sd. 
so  payable  as  aforesaid,  when  so  requested  as  aforesud,  or 
at  any  time  before  or  since ;  whereupon,  and  by  reason  of 
the  premises,  and  by  virtue  of  the  said  acts  of  tiie  said  Lon- 
don &c  Company  in  that  behalf,  and  because  the  said 
plaintiff's  name  and  residence  was,  before  and  at  the  said 
time  when  &c.,  unknown  to  the  said  defendant,  J.  S.,  he 
the  said  defendant,  J.  S.,  as  the  officer  and  duly  authorized 
agent  in  that  behalf  of  the  said  London  &c.  Company,  and 
the  said  London  &a  Company,  by  and  through  the  said 
defendant,  J.  S.,  as  their  officer  and  agent  as  aforesaid, 
committed  tiie  alleged  trespasses  in  the  said  declaration 
mentioned,  and  not  otherwise,  as  they  lawfully  might  for 
the  cause  aforesud,  doing  no  unnecessary  damage  and  using 
no  unnecessary  violence  or  delay  on  that  occasion. — Verifi- 
cation. 

Replication* — The  pl^ntiff  says,  that,  although  true  it  is 
that  at  the  said  time  in  the  said  plea  in  that  behalf  men- 
tioned he  was  a  passenger  in  the  said  first-class  carriage  in 
the  said  plea  mentioned,  in  and  by  the  said  train  of  the 
said  Company  in  the  said  plea  mentioned,  which  so  origin- 
ally started  from  the  said  toll-house  or  station  of  the  said 
Company  at  Croydon  aforesaid,  for  London  aforesaid,  as  in 
the  said  plea  mentioned;  yet  the  said  plaintiff  says,  that  at 
the  said  time  when  he  was  such  passenger,  he  was  not  in 
or  by  such  train  a  passenger  from  the  said  toll-house  or 
station  of  the  said  Company  at  Croydon  aforesaid,  and  that 
at  the  said  time  he  was  conveyed  in  and  travelled  upon  and 
along  the  said  railway,  and  used  the  said  nulway  and  the 
said  first-class  carriage  and  engine  of  the  stud  Company  as 
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in  the  said  'plea  mentioned,  he  was  not  conveyed,  nor  did      ^  1847.  ^ 
he  travel  upon  or  along,  nor  did  he  use  the  said  railway  or      Cbiltok 
the  said  first-class  carriage  or  engine  of  the  said  Company,    ^^  i^ndok 
as  a  passenger  from  the  said  Croydon  station  or  toll-house  ^"o  Crotdok 
to  the  said  London  toll-house  or  station ;  but,  on  the  con- 
trary thereof,  the  plaintiff  says,  that  at  the  said  time  when 
he  was  such  passenger  in  such  first-class  carriage  in  and  by 
such  train,  and  at  the  said  time  when  he  was  so  conveyed 
and  travelled  upon  and  used  the  said  railway  carriage  and 
engine,  he  was  a  passenger  by  such  first-class  carriage  in 
and  by  such  train,  and  was  conveyed  and  travelled  upon  and 
used  the  said  railway,  from  a  station  or  toll-house  of  the  said 
Company  at  Sydenham,  to  the  said  station  or  toll-bouse  of 
the  said  Company  at  London,  the  said  station  or  toU-house 
at  Sydenham  being  a  station  or  toll-house  lying  between 
the  said  station  or  toll-house  at  Croydon  and  the  said  sta- 
tion or  toU-hoase  at  London,  and  being  a  station  or  toll- 
house less  distant  than  the  sud  station  or  toU-house  at 
Croydon  from  the  said  station  or  toll-house  at  London ; 
and  the  pluntiff  says,  that,  just  before  the  said  time  when 
he  became  such  passenger  as  aforesaid,  to  wit,  on  &X2.,  he  took 
his  seat  in  the  said  first-class  carriage  at  the  said  station  or 
toll-house  of  the  said  Company  at  Sydenham;  and  the  plain- 
tiff further  says,  that  just  before  the  said  time  when  he  so 
took  his  seat  at  the  said  station  or  toll-house  of  the  said 
Company  at  Sydenham,  to  wit,  on  &c.,  he  booked  his  place, 
pursuant  to  the  said  bye-law  in  that  behalf,  as  a  passenger 
by  a  first-dass  carriage  in  and  by  the  said  train,  from  the 
said  station  or  toll-house  at  Sydenluun  aforesud  to  the 
said  station  or  toll-house  at  London ;  and  the  plaintiff  fur- 
ther says,  that,  at  the  said  time  when  he  so  booked  his 
place,  the  said  Company  demanded  of  him,  and  he  then  paid 
to  the  said  Company,  and  the  said  Company  then  received 
of  him,  the  sum  of  Is.,  as  and  for  and  being  his  fare  for 
travelling  in  such  first-class  carriage  from  the  said  sta- 
tion or  toll-house  at  Sydenham  to  the  said  station  or  toll- 
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1847*        house  at  London ;  and  the  plaintiff  further  bajs,  that,  at 

Cbiltok      ^^  same  time  when  he  booked  his  pkoe  and  paid  his  said 

«•  fare,  he  was  furnished  by  the  said  Company  with,  and  then 

AND  Cbotdon  took  from  the  said  Company  and  had,  a  ticket,  pursuant  to 

Railway  Co.  ^j^^  ^^  bye-law  of  the  said  Company  in  that  behalf;  and 

the  plaintiff  further  says,  that  the  said  ticket,  at  the  said 
time  of  his  being  so  furnished  therewith,  and  of  his  taking 
and  haying  the  same  as  aforesaid,  contained  the  words  fol- 
lowing, that  is  to  say  :^'^  First  Class.  Croydon  Bailway. 
— Sydenham  to  London*  This  ticket  must  be  presented 
open  to  the  conductor  on  arrival,  or  otherwise  the  fare 
^'  must  be  paid."  And  the  plaintiff  further  says,  that  before 
the  arrival  of  the  said  train  at  London,  and  before  the  said 
ticket  was  so  demanded  and  requested  of  him  as  in  the  said 
plea  mentioned,  to  wit,  on  &c.,  he,  the  said  plaintiff,  acci- 
dentally lost  the  said  ticket,  and  by  reason  and  in  conse- 
quence thereof,  he,  the  said  plaintiff,  could  not  produce  or 
deliver  up  to  the  said  R.  G.  the  said  ticket  when  requested 
so  to  do,  as  in  the  said  plea  mentioned.  And  the  said 
plaintiff  further  says,  that,  at  the  said  time  of  the  making 
of  the  said  request  by  the  said  J.  S.  to  the  said  plaintiff  to 
pay  to  the  said  J.  S.  the  said  sum  of  Is,  3d,,  the  plaintiff 
was  ready  and  willing,  and  then  tendered  and  offered  to  the 
said  J.  S.,  to  pay  to  the  said  J.  S.  the  sum  of  Is,  as  and  for 
the  fare,  and  the  said  sum  of  Is,  then  and  there  being  the 
proper  fare,  of  the  said  plaintiff  for  and  in  respect  of  his  hav- 
ing so  travelled  in  such  first-class  carriage  in  and  by  the  said 
train,  and  having  been  so  conveyed  upon  and  having  so  used 
the  said  railway  engine  and  carriage,  from  tiie  said  station  or 
toll-house  at  Sydenham  aforesaid  to  the  said  station  or  toll- 
house at  London  aforesaid;  of  all  which  premises  in  this  re- 
plication mentioned,  the  said  Company  and  the  said  J.  S., 
before  and  at  the  said  time  of  the  committing  &c.,  had 
notice. 

Rejoinder. — The  defendants  say,  that  the  said  J.  S.  had 
not,  before  or  at  the  said  time  of  the  committing^  &c.  due 
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or  pioper  notice  that  the  said  plaintiff  was  a  passenger  in      vjf^^ 
and  by  soch  train,  or  was  conTcyed  or  travelled  upon  or      Chilton 
used  the  said  railwaj,  from  the  said  station  or  toll-house  of  j^^  loxdok 
the  said  Company  at  Sydenham  aforesaid,  or  that  he  booked  ^  Crotdok 
Ids  place  firom  the  said  station  or  toll-houee  at  Sydenham 
aibxeeaid,  or  that  the  said  plaintiff  had  paid  to  the  said 
Conqpany  the  sum  of  Is,  as  and  for  his  said  fare  for  travel- 
ling in  such  first^dass  carriage  from  the  said  station  or  toll- 
house at  Sydenham  aforesaid,  or  that  the  said  plaintiff  had 
received  any  such  ticket  as  in  the  said  replication  men- 
tioned, in  manner  and  form  as  the  said  plaintiff  hath  above 
in  his  said  replication  in  that  behalf  alleged :  concluding  to 
the  country. 

Special  demurrer,  assigning  for  cause,  that  the  rejoinder 
states  that  the  defendant,  Smith,  had  not  due  or  proper  no- 
tice of  the  matters  in  the  rejoinder  in  that  behalf  mentioned, 
whereas  the  notice  traversed  by  the  rejoinder  was  immate- 
rial and  not  properly  traversable,  and  that  the  rejoinder  is 
otherwise  insufficient. — Joinder  in  demurrer. 

The  plaintiff's  points  for  argument  were,  that  the  rejoinder 
raised  an  issue  wholly  immaterial  to  the  merits ;  that  the 
fact  of  the  defendants  not  having  had  such  notice  as  is  men- 
tioned in  the  said  rejoinder  would  not  authorise  them  to 
commit,  or  justify  them  in  committing,  the  trespasses  com- 
pliuned  of;  that  the  plea  is  bad  in  substance;  that  the 
orders  or  regulations  published  by  the  Company,  and  espe- 
dally  that  part  which  declares  that  each  passenger  not  pro- 
dudng  or  delivering  up  his  ticket  wiU  be  required  to  pay 
the  fiure  from  the  place  whence  the  train  originally  started, 
as  in  the  plea  mentioned,  was  unreaspnable  and  bad  in  law, 
and  such  as  the  Company  were  not  by  the  said  acts  of  Par- 
liament, or  any  or  either  of  them,  or  otherwise,  authorized 
to  make ;  that  even  if  sudi  order  or  regulation  were  author- 
ized by  the  said  acts,  or  any  or  ^ther  of  tiiem,  or  otherwise, 
the  defendants  would  not,  by  any  law,  statute,  or  otherwise, 
be  authorized  or  empowered  to  conunit,  or  justified  in  com- 
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mitting,  the  trespasses  complained  of,  for  or  in  consequence 
of  the  disobedience  or  non-observance  of,  or  refusal  to  com- 
V.  ply  with,  such  order  or  regulation ;  that  even  if  the  defend- 

kVD  Crotdon  <^te  yfere  justified  under  the  regulations  and  acts  of  Parlia- 
Railwat  Co.  ^^^1-  j^  faking  the  plaintiff  before  a  justice  of  the  peace,  the 
plea  does  not  shew  any  lawful  excuse  for  the  imprisonment 
in  the  station-house  as  charged  in  the  declaration,  nor  any 
reason  why  the  plaintiff  should  not  have  been  taken  imme- 
diately before  a  justice  of  the  peace  (a). 


(a)  5  Will.  4,  cap.  x.  (local 
and  personal),  is  entitled  ''An 
Act  for  making  a  Railway  from 
Croydon  to  join  the  London  and 
Greenwich  Railway  near  Lon- 
don." 

Sect.  1  incorporates  the  Com- 
pany hy  the  name  of  ''The 
London  and  Croydon  Railway 
Company." 

Sect.  106  enacts,  that  the  said 
Company,  at  some  general  or 
special  general  meeting  of  the 
said  Company,  shall  have  fiill 
power  and  authority,  from  time 
to  time,  to  make  such  hye-laws, 
orders,  and  rules,  as  to  them  shall 
seem  expedient  for  the  good  go- 
vernment of  the  affairs  of  the 
said  Company,  and  for  regulating 
the  proceedings  and  remunerat- 
ing and  reimhursing  the  expenses 
of  the  said  directors,  and  for  the 
management  of  the  said  under- 
taking, and  of  the  officers  and  ser- 
vants of  the  said  Company  ip  all  re« 
spects  whatsoever,  and  from  time 
to  time  to  alter  or  repeal  such 
hye-laws,  orders,  and  rules,  or 
any  of  them,  and  to  make  others, 
and  to  impose  and  inflict  such 
reasonable  fines  and  forfeitures 
upon  all  persons  offending  against 
the  same  as  to  the  said  Company 


shall  seem  meet,  not  exceeding 
the  sum  of  £5  for  any  one  of- 
fence  ;  such  fines  and  forfeitures 
to  be  levied  and  recovered  as  any 
penalty  may  by  this  act  be  le- 
vied and  recovered ;  which  said 
bye-laws,  orders,  and  rules,  being 
reduced  into  writing  under  the 
common  seal  of  the  said  Company, 
and  printed  and  published  and 
painted  on  boards,  shall  be  hung 
up  and  affixed,  and  continued 
on  the  front  or  other  conspicuous 
parts  of  the  several  toll-houses  to 
be  erected  on  the  said  railway, 
and  other  buildings  or  places  at 
which  any  rates  or  tolls  shall  be 
collected  or  paid  under  the  au- 
thority of  this  act,  and  shall  from 
time  to  time  be  renewed  as  often 
as  the  same  or  any  part  thereof 
shall  be  obliterated  or  destroyed ; 
and  such  hye-laws^  orders^  and 
ruleSy  shall  he  binding  upon  and 
be  observed  by  all  parties^  and 
shall  be  sufficient  in  all  courts  of 
law  or  equity  to  justify  all  per- 
sons who  shall  act  under  the 
same,  provided  that  such  bye- 
laws,  orders,  and  rules,  be  not 
repugnant  to  the  lawv  of  that 
part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  called 
England,  or  to  any  directions  in 
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Peaeoeky  for  the  plaintiff,  in  support  of  the  demurrer. —        1847. 
The  real  questions  in  this  case  are,  first,  whether  the  bye-law      chiltok 


this  act  contained ;  and  all  such 
bje-lawB,  orders,  and  roles,  shall 
be  subject  to  appeal  in  manner 
hereinafter  mentioned. 

Sect.  138  enacts,  that  if  any 
person  shall  wilfully  pull  down, 
deface,  or  destroy  any  board 
which  shall  haye  been  set  or  put 
np  or  affixed  by  yirtne  or  in  pnr- 
soance  thereof,  or  any  stone  or 
mark  set  up  to  denote  distance 
on  the  said  railway,  or  shidl  ac- 
tually or  constructively  concur 
or  aid  therein,  he  shall,  on  con- 
Tiction,  forfeit  and  pay  a  sum  not 
exceeding  £5  for  every  such 
offence. 

Sect.  148  enacts,  that  it  shall 
be  lawful  for  the  said  Company, 
from  time  to  time,  to  make  such 
orders  and  regulations  as  they 
shall  think  proper  for  regulating 
the  travelling  upon  and  use  of 
the  said  railway,  and  the  times 
when  the  same  shall  be  open  for 
use,  and  for  or  relating  to  travel- 
lers or  carriages  passing  upon  the 
said  nulway,  and  for  or  relating 
to  the  mode  or  means  by  which 
the  speed  at  which  such  carriage 
shall    from    time    to    time   be 
moved    or    propelled,   and   the 
times  of  their  departure  and  ar- 
rivaly  and  the  loading  and  un- 
loading thereof  respectively,  and 
the  weights  which  they  shall  re- 
spectively carry,  and  the  delivery 
of  goods  and  other  things  which 
shall  be   conveyed  in  or  upon 
such  carriage  ;  and  also  for  pre- 
venting the  smoking  of  tobacco 
and  the  commission  of  any  other 
nuisance  in   or  upon  any  such 

VOL.  XVI. 


9. 

carriages,  or  in  any  of  the  stations    ^^®  London 

^    .  •    J    1.  1.         ^^O  CaOTDON 

or  premises  occupied  by  or  be-  Railway  Co. 
longing  to  the  said  Company,  and 
generally  for  regulating  the  pass- 
ing upon,  using,  or  working  the 
said  railway  and  other  works  by 
this  act  authorized,  or  in  any- 
wise relating  thereto  respectively; 
and  all  such  orders  and  regula- 
tions shall  be  binding  upon  and 
be  conformed  to  by  the  said 
Company,  and  by  all  owners  of 
and  persons  having  the  care  or 
conduct  of  such  carriages,  and  by 
all  persons  using  or  working  the 
said  railway  and  other  work,  and 
by  all  travellers  and  passengers 
passing  upon  the  said  nulway, 
upon  pain  of  forfeiting  and  pay- 
ing a  sum  not  exceeding  £5, 
which  the  said  Company  attach 
to  any  such  default.  Provided 
always,  that,  in  every  case  of  in* 
fraction  or  non-observance  of 
any  such  rules  or  regulations 
which  shall  be  attended  with 
danger  to  the  public  or  annoy-  # 

ance  to  travellers,  or  which  shall 
obstruct  or  hinder  the  said  Com- 
pany in  their  due  and  lawful  use 
and  working  of  the  sud  railway, 
it  shall  be  lawful  for  the  said 
Company,  and  their  agents,  sum- 
marily to  interfere  to  obviate 
such  danger,  or  to  remove  or 
prevent  such  obstructions,  nuis- 
ance, or  hindrance. 

Sect.  163,  enacts,  that  all  pe- 
nalties and  forfeitures  inflicted 
or  imposed  by  this  act,  or  by  vir- 
tue of  any  bye -law,  order,  or 
rule,  made  in  pursuance  thereof, 
(the  manner  of  levying  or 

Q  M.  W. 
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stated  in  the  plea  is  reasonable  and  valid ;  and  secondly, 
whether  the  arrest  and  imprisonment  of  the  plaintiff,  as 
therein  alleged^  are  justified. 


The  LoNDOK 

AND  CrOTDOK 

RaiawatCo.   covering  whereof  is  not  herein 

otherwise  particularly  directed ), 
may  in   cases  of  non-payment 
thereof  he  in  a  summary  way^  hy 
the   order  and  adjudication  of 
some  two  or  more  justices  of  the 
peace  acting  within  their  jnris- 
dictioUy  on  complaint  to  them  for 
that  purpose  made,    and  after- 
wards he  levied,  as  well  as  the 
costs  (if  any)  of  such  proceed- 
ings, on  non-payment,  hy  distress 
and  sale  of  the  goods  and  chat- 
tels of  the  respective  offenders  or 
persons  liahleto  pay  the  same,  hy 
warrant  under  the  hands  and 
seals  of  such  justices ;  and  the 
overplus  (if  any)  of  the  monies 
so  raised  or  recovered,  after  dis- 
charging such  penalty  or  for- 
feiture, and  the  costs  and  ex- 
penses as  aforesaid,  shall  he  re- 
turned on  demand  to  the  party 
whose  goods  and  chattels  shall  he 
distrained;  all  which  penalties 
and  forfeitures,  not  herein  di- 
rected to  he  otherwise  applied, 
shall  he  paid,  one  moiety  to  the 
informer  and  the  remainder  to 
the  said  Company,  for  the  use 
and  henefit  of  the  said  company, 
unless  such  penalties  or  forfeit- 
ures shall  he  incurred  hy  the 
said  Company,  in  which  case  the 
same  shall  he  paid,  one  moiety 
to  the  informer  and  the  remain- 
der to  the  overseers  of  the  poor 
of  the  parish,  township,  or  place 
within  which  the  offence  shall 
he  committed,  to  he  applied  hy 
such  overseers  for  the  henefit  of 
the  poor  of  such  parish,  town- 
ship, or  place ;  and  in  case  such 


penalties  and  forfeitures  shall  not 
he  forthwith  paid,  it  shall  he 
lawful  for  such  justices,  and  they 
are  herehy  required,  to  order  the 
offender  so  convicted  to  he  de- 
tained in  safe  custody  until  re- 
turn can  conveniently  he  made 
to  such  warrant  of  distress,  un- 
less such  offender  shall  give  suf- 
ficient security  to  the  satisfaction 
of  such  justices  of  the  peace  for 
his  appearance  hefore  such  jus- 
tices, or  hefore  some  other  jus- 
tices of  the  peace  having  juris- 
diction, at  such  time  as  shall  he 
appointed  for  the  return  of  such 
warrant  of  distress,  such  time 
heing  not  more  than  eight  days 
from  the  taking  of  such  security, 
and  which  security  any  of  the 
said  justices  are  hereby  empower- 
ed to  take  by  way  of  recogni- 
zance or  otherwise ;  but  if,  upon 
the  return  of  such  warrant,  it 
shall  appear  that  no  sufficient 
dbtress  could  be  had  whereupon 
to  levy  the  said  penalties  or  for* 
feituresy  and  such  costs  and  ex- 
penses as  aforesaid,  and  the  same 
shall  not  be  forthwith  paid,  or  in 
case  it  shall  appear  to  the  satis- 
£action  of  such  justices  upon  the 
confession    of  the   offender,  or 
otherwise,  that  he  hath  not  suf- 
ficient goods  and  chattels  where- 
upon such  penalties,  forfeitures, 
costs,  and    expenses,  could   be 
levied  if  a  warrant  of  distress 
should  be  issued,  such  justices 
shall  not  be  required  to  issue 
such  warrant  of  distress,  but  they 
are  hereby  required,  by  warrant 
under  their  hands  and  wuik,  to 
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First,  the  bye*  law  is  unreaaonable  and  Toid;  for,  con- 
aistendj  with  it,  a  trayeller   on  a  railway   might  pay 


1847. 


commit  such  offender  to  some 
common  gaol  or  house  of  correc- 
tion for  the  county  or  place 
within  their  jurisdiction,  there 
to  remain  for  any  time  not  ex- 
ceeding three  calendar  months, 
or  until  such  penalty  or  forfeiture 
shall  be  paid  and  satisfied,  toge- 
ther with  all  costs  and  chaiges 
attending  such  proceedings  as 
aforesaid,  to  be  ascertained  by 
rach  justices,  or  until  such  of- 
fender shall  otherwise  be  dis- 
charged by  due  course  of  law. 

Sect.  164  enacts,  that  in  all 
cases  in  which  by  this  act  any 
penalty  or  forfeiture  is  made  re- 
coYerable  by  information  before 
any  justice  of  the  peace,  it  shall 
be  lawful  for  the  jnatice  of  peace 
before  whom  complaint  shall  be 
made  for  any  offence  committed 
against  this  act,  or  against  any 
bye-law,  order,  or  rule,  made  in 
pursuance  hereof,  to  summon  be- 
fore him  the  party  complained 
against,  and  on  such  summons 
to  hear  and  determine  the  matter 
of  such  complaint,  and  on  proof 
of  the  offence  to  conyict  the  of- 
fender, and  to  adjudge  him  to 
pay  the  penalty  or  forfeiture  in- 
curred, and  to  proceed  in  the  re- 
covery of  the  same,  although  no 
information  in  writing  or  in  print 
shall  haye  been  exhibited  before 
such  justice;  and  all  such  pro- 
ceedings by  summons,  without 
information  in  writing  or  print, 
shall  be  as  yalid  and  effectual  to 
all  intents  and  purposes  as  if  an 
information  in  writing  or  print 
had  been  exhibited. 


Cbiltok 

V. 

Sect.  165  enacts,  that  it  shall  The  Lomdow 
be  lawful  for  any  officer  or  agent  ^^  Croydok 
of  the  said  Company,  and  all  such 
persons  as  he  shall  call  to  his  as- 
sistance, to  seize  and  detain  any 
person  whose  name  and  residence 
shall  be  unknown  to  such  officer 
or  agent,  who  shall  commit  any 
offence  against  this  act,  and  to 
conyey  him,  with  all  convenient 
dispatch,  before  some  justice  for 
the  county  or  place  within  which 
such  offence  shall  be  committed, 
without  any  warrant  or  other  au- 
thority than  this  act ;  and  such 
justice  is  hereby  empowered  and 
required  to  proceed  immediately 
to  the  hearing  and  determining  of 
the  complaint. 

Sect.  176  enacts,  that,  in  all 
cases  of  prosecution  for  offences 
against  the  bye«laws,  orders,  or 
rules  of  the  said  Company,  the 
production  of  a  written  or  printed 
paper,  purporting  to  be  the  bye- 
laws,  orders,  or  rules  of  the  said 
Company,  and  authenticated  by 
haying  the  common  seal  of  the 
Company  affixed  thereto,  shall  be 
evidence  of  the  existence  and  of 
the  due  making  of  such  bye-laws, 
orders,  or  rules ;  and  it  shall  be 
sufficient  to  prove  that  a  printed 
paper  or  printed  board,  contain- 
ing a  copy  of  such  of  the  bye- 
laws,  orders,  or  rules,  as  shall 
subject  any  person,  not  being  a 
proprietor  of  the  said  Company, 
to  any  fine  or  penalty,  hath  been 
affixed  and  published  in  manner 
by  this  act  directed,  and,  in  esse 
of  its  being  afterwards  displaced 
or  damaged,  hath  been  replaced 
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1847.        for  a  ticket  for  five  miles,  and  trayel  that  diBtaQce  only,  to 
Chilton      ^^  knowledge  of  the  Company's  officer,  jet,  if  he  lost  hb 


V. 

The  London 
AND  Cbotdon  as  soon  as  conveniently  might  be, 

Eailwat  Co.  unless  proof  shall  be  adduced  by 
the  defendant  that  such  printed 
paper  or  printed  board  is  not  a 
copy  of  such  bye-laws,  orders, 
or  rules,  or  hath  not  been 
duly  affixed  and  generally  con- 
tinued in  manner  by  this  act 
directed. 


The  1  Vict.  c. 


and  shall  from  time  to  time  be 
renewed  as  often  as  the  same  or 
any  part  shall  be  obliterated  or 
destroyed,  and  such  bye-laws, 
orders,  and  rules  shall  be  bind- 
ing upon  and  be  observed  by  all 
parties,  and  shall  be  sufficient  in 
all  courts  of  law  or  equity  to  jus- 
tify all  persons  who  shall  act 


intituled    under  the  same :  Provided  that 


"  An  Act  to  enable  the  London 
and  Croydon  Railway  Company 
to  provide  a  station  and  other 
works  in  the  parish  of  St. 
Olave,  in  the  borough  of  South- 
wark,  in  the  county  of  Surrey, 
and  to  amend  the  act  relating 
to  the  said  railway." 

Sect.  31  enacts,  that  the  bye- 
laws,  orders,  and    rules  of  the 
said  Company  made,  or    here- 
after to  be  made,  by  virtue  of 
thb  or  the  said  first-recited  act, 
being  reduced  into  writing  under 
the  common  seal  of  the  said  Com- 
pany, and  printed  and  published, 
shall,  as  to  such  and  so  much  of 
the  said  bye-laws,  orders,  and 
rules  as  shall  be  of  a  public  na- 
ture, and  shall  relate  to  or  affect 
other  persons  than  the  officers 
and  servants  of  the  said  com- 
pany, be  painted  on  boards,  and 
hung  up  and  affixed,  and  con- 
tinued   on   the  front   or   other 
conspicuous  parts  of  the  several 
toll-houses  to  be  erected  on  the 
said  railway  and  other  buildings 
or  places  at  which  any  rates  or 
tolls  shall  be  collected  or  paid 
under  the  authority  of  this  or  the 
said  recited  act  [viz.  6  Will.  4], 


such  bye-laws,  orders,  and  rules 
be  not  repugnant  to  the  laws  of 
that  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland 
called  England,  or  to  any  direc- 
tions in  this  or  the  said  recited 
act  contained  ;  and  all  such  bye- 
laws,  orders,  and  rules  shall  be 
subject  to  appeal  in  manner  in 
the  said  recited  act  mentioned ; 
provided  always,  that  no  such 
bye-laws,  orders,  or  rules  so  made, 
or  any  alteration,  amendment,  or 
repeal  thereof,  shall  be  valid,  un- 
less the  same  respectively  shall 
have  been  allowed  by  the  jus- 
tices of  the  peace  assembled  at 
any  general  or  quarter  sessions 
of  the  peace  for  the  counties  of 
Kent  and  Surrey,  or  either  of 
them,  or  by  her  Majesty's  jus- 
tices of  the  courts  of  Q,ueen'8 
Bench  or  Common  Pleas,  or  the 
barons  of  her  Majesty's  Ex- 
chequer, or  by  any  one  or  more 
of  the  said  justices  or  barons. 

The  2  Vict,  c.  xviii.,  intituled 
^'  An  Act  to  amend  and  enlaige 
the  Powers  and  Provisions  of  the 
several  Acts  relating  to  the  Lon- 
don and  Croydon  Railway." 

Sect.  8  enacts,  that   no  bye- 
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ticket  on  the  way,  might  be  compelled  to  pay  the  whole        1847. 
rate  chargeable  from  the  furthest  termmus  of  the  railway^      Cbiltok 
fiom  which  the  train  originaUy  started,  which  might  be  two    ^^  t^      ^ 
hundred  miles  off,  and  a  large  sum.    Even  in  this  case,  the  and  Crotdok 
Is.  originally  paid  for  five  miles'  carriage  from  Sydenham, 
and  the  Is.  M.  claimed  for  the  longer  distance  from  Croy- 
don, together  exceed  the  3^d  per  mile, which,  by  sect  127 
of  the  act,  is  the  utmost  the  Company  can  charge  each  pas- 
senger.    [Parke,  B. — The  ticket  might  be  stolen  from  the 
trayeller,  without  his  default,  by  some  fellow-passenger 
who  had  not  got  one.]     The  record  admits  that  one  officer 
of  the  Company,  namely,  the  guard  who  accompanied  the 
train,  knew  that  the  plaintiff  only  came  from  Sydenham. 


law  which  the  said  Company  may 
haye  heretofore  made  under  the 
authority  of  the  said  recited  acts 
(except  such  as  relate  solely  to 
the  proprietors  or  directors  of  the 
said  Company,  or  any  of  their 
officers  or  serrante),  shall  he  valid 
or  binding  for  a  longer  period 
than  six  months  from  the  pass- 
ing of  this  act,  nor  shall  any  bye- 
law  (except  as  aforesaid)  which 
may  hereafter  be  made  by  the 
said  Company  be  valid  or  bind- 
ing, unless  the  same  shall  be  al- 
lowed by  some  judge  of  one  of 
her  Majesty's  courts  of  record 
at  Westminster,  or  by  the  jus- 
tices assembled  at  some  general 
or  quarter  sessions  of  the  peace, 
&c. 

This  provision  has  been  re- 
pealed by  the  Public  General 
Act,  3  &  4  Vict.  c.  07,  intituled 
*^  An  Act  for  regulating  Rail- 
ways." Sect.  7  recites,  "  That 
whereas  many  railway  companies 
are  or  may  hereafter  be  em- 
powered by  an  act  of  Parliament 
to  make  bye-laws,  orders,  rules. 


or  regulations^  and  to  impose  pe- 
nalties for  the  enforcement  there- 
of upon  persons  other  than  the 
servants  of  the  sidd  companies, 
and  it  is  expedient  that  such  pow- 
ers should  be  under  proper  con- 
trol ;"  and  enacts,  ^Hhat  true  co- 
pies of  all  such  bye-laws,  orders, 
rules,  and  regulations,  made  under 
any  such  powers  by  every  such 
company  before  the  passing  of 
this  act,  certified  in  such  manner 
as  the  lords  of  the  said  committee 
of  her  Majesty's  privy  council 
appointed  for  trade  and  foreign 
plantations  shall  from  time  to  time 
direct,  shall  within  two  calendar 
months  after  the  passing  of  this 
act  be  laid  before  the  Lords 
of  the  said  committee,  and  that 
every  such  bye-law,  order,  rule, 
or  regulation,  not  so  laid  before 
the  Lords  of  the  said  committee 
within  the  aforesaid  period,  shall 
from  and  after  that  period  cease 
to  have  any  force  or  effect,  saving 
in  so  far  as  any  penalty  may 
have  been  then  already  incurred 
under  the  same." 
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1847.        The  Company  might  station  flenrants  to  inspect  the  paaeen- 

Cuwrom      IS^  tickets  before  thej  get  into  the  carriages;  bat  no  bye- 

_   Jf'  law  can  be  reasonable  by  which,  whether  the  Company 

Tu9  Loif  90if 

AiTD  Cb«tdov  knows  from  whence  the  passenger  has  travelled  or  not, 
Aix^wAY     .  •£  j^^  ^^^^  ^^^  prodace  the  ticket,  he  shall  be  imprisoned. 

[Aidersmif  B. — ByeJaws,  printed  on  boards,  are  put  up  at 
the  stations,  stating  that  officers  of  the  Company  are  not  to 
take  fees.  Now  if  bye-laws  thus  published  are  notice  to 
passengers  and  the  public,  it  does  not  hurt  your  argument, 
for  it  is  important  that  the  public  should  be  acquainted  with 
any  penalty  or  remedy  for  extortion  by  an  officer.]  Again, 
as  sect  106  of  the  act  of  Parliament  declares  on  what  sub- 
jects bye^laws  may  be  made  by  the  Company,  they  can 
only  make  them  under  that  section,  and  lose  that  implied 
power  to  make  them  on  other  subjects,  which  they  would 
otherwise  have  in  right  of  their  incorporation.  In  Child  y. 
HudaaiCs  Bay  Company  (a).  Lord  MaeeUsfidd  says,  *'  A 
corporation  has  an  impUed  power  to  make  bye-laws;  but 
where  the  charter  gives  the  Company  a  power  to  make  bye- 
laws,  they  can  only  make  them  in  such  cases  as  they  are 
enabled  to  do  by  the  charter,  for  such  power  ^ven  by  the 
charter  implies  a  negative  that  they  shall  not  make  bye- 
laws  in  any  other  cases  "  (6).  [Parke,  B. — That  may  have 
been  a  correct  decision,  but  its  principle  was  not  adhered 
to  in  the  House  of  Lords  in  Bex  v.  Westwood{cy\  Even 
if  the  bye-law  be  reasonable,  the  Company's  power  to 
make  bye-laws  is  derived  from  sect.  106  of  5  WilL  4,  a  x., 
but  that  enactment  does  not  contemplate  more  than  the 
management  of  the  Company's  affidrs  and  servants.  Nor 
does  the  latter  part  of  it,  declaring  '^  that  such  bye-laws 
shall  be  binding  upon  and  observed  by  all  parties,^  mean  to 
impose  them  on  any  persons  other  than  the  servants  of  the 
Company.     The  object  is  not  to  prevent  fraud  on  the  pub- 


(a)  2  P.  W.,  207.  Vaughan,  B.,  7  Bing.  32. 

(5)  See  this  pansge  eited  by         (e)  7  Biog.  1. 
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licy  bat  to  senre  the  oonyenience  of  the  corporation  in  its        1847. 
local  working.     Could  tins  bye^law  bind  atrangers,  the       cbiltoit 
Company  would  hare  power  to  make,  not  bye-laws,  but         J^ 
general  and  pnblic  laws.  akd  Crotdoii 

But,  aeoondly,  the  acts  shew,  that,  supposing  the  bye* 
law  good,  the  Company  oould  not  imprison  for  the 
breach  of  it,  but  only  for  breach  of  the  act  Sect  163 
directsi,  that  ''all  penalties  and  forfeitures  inflicted  or  im* 
poeed  by  the  act,  or  by  virtue  of  any  bye-law  made  in  pur^ 
suance  (hereof,  &c.  may»  in  case  of  non-payment  thereof,  be 
reooTered  in  a  summary  way  by  order  of  two  or  more  jus^ 
tioes  of  the  peace  &c.,  one  moiety  of  such  penalty  or  for- 
ieitare  to  be  paid  to  the  informer,  and  the  other  moiety 
to  the  Company,"  &c.  Again,  sect  165  authorizes  ''any 
officer  KX  agent  of  the  Company  toseixe  and  detain  any  per- 
son, whose  name  and  residence  shall  be  unknown  &c.,  who 
shall  oommit  any  offence  ti^om/  tfttt  ac^,and  toconyey  him, 
with  all  conyenient  dispatch,  before  some  justice  for  the 
county  or  place  within  which  such  offence  shaU  be  commit- 
ted, without  any  warrant  or  other  authority  than  this  act" 
The  mere  omission  to  produce  a  ticket  is  not  committing 
any  "  offence  against  the  ojct^  though  destroying  boards,  ftc 
put  up  by  the  Company  {a)  would  be.  Mere  acts  of  omis- 
sion and  oflfences  against  bye-laws  are  only  cognizable  by  a 
proceeding  before  justices  under  sect  163,  which  gives 
half  the  penalty  to  the  informer,  whereas  here  the  Company 
ckum  the  whole  sum  of  \».  %d.  for  themselves.  \PaTke, 
B. — ^It  is  admitted  on  the  record,  that  \e.  was  paid  originally 
for  the  ticket,  which  was  afterwards  lost] 

Kennedy,  for  the  defendants,  in  support  of  the  rejoinder. 
— Three  questions  arise  in  this  case.  First,  have  the  defend- 
ants, as  a  corporation,  power  to  make  bye-kws  binding  on 

(a)  See  ante,  b.  176  of  5  Will.  4,  c.  x.,  and  b.  31  of  1  Vict. 
c.  zx. 
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1847.        strangen  ?    Secondly,  if  thej  Iiaye,  is  the  bye-law  in  ques- 
Cheltoit      ^^^  reasonable  ?    Thirdly,  were  the  defendants  justified 
-^  in  arresting  the  plaintiflP,  by  either  statute  or  bye-law  ? 

AMD  Crotdom       On  the  first  point,  sect.  106  of  5  WilL  4,  c.  x.,  shews 

that  this  Company,  being  not  a  priyate  but  a  public 
corporation,  in  whose  aflSsurs  and  management  the  public  at 
large  has  an  interest,  had  power  to  make  bye-laws  binding 
not  only  on  its  members  and  servants,  but  on  strangers. 
By  that  section,  the  Company receiye  ''power to  make  such 
bye-laws  as  to  them  shall  seem  expedient  for  the  manage- 
ment of  the  aflSsurs  of  the  Company,  and  that  such  bye-laws 
shall  be  binding  upon  and  be  observed  by  aU  parties." 
Sect  176  of  that  act,  and  sect.  8  of  2  Vict.  c.  xviiL, 
distinguish  between  bye-laws  affecting  the  proprietors  of 
this  Company  and  their  servants,  and  bye-laws  affecting  the 
public.  The  inference  is,  that  the  Company  has  power  to 
make  laws  binding  on  strangers.  By  sect  7  of  3  &  4  Vict 
c.  97,  a  public  general  act,  the  legislature  considers  bye-laws 
of  this  kind  as  affecting  the  public  at  large,  and  therefore  re- 
quinte  to  be  laid  before  the  Board  of  Trade.  Secondly,  the 
bye-law  is  reasonable.  Unless  each  passenger  is  provided  with 
a  ticket  at  the  place  at  which  he  enters  the  railway  carriage, 
and  is  bound  to  deliver  it  up  on  leaving  it,  great  confusion 
and  public  inconvenience  must  prevail  Were  the  rule  other- 
wise, the  servants  at  each  station  or  terminus  must,  on  each 
arrival  of  a  train,  inquire  from  each  passenger  seeking  to 
leave  the  station,  the  place  from  which  he  has  travelled  on 
the  line ;  and  a  dispute  with  a  single  traveller,  whether  he 
had  come  from  a  neighbouring  or  remote  station,  would  de- 
lay all  the  rest.  \_Alderi(m,  B. — The  bye-law  was  intended 
to  reach  passengers  who  never  had  tickets.  The  check  on 
fraud  should  be  by  seeing  that  those  who  get  into  the  car- 
riages at  the  stations  have  tickets.]  Lastiy,  the  sum  which 
the  plaintiff  was  required  to  pay  was  not  by  way  of  a  fare 
for  travelling,  but  of  a  penalty  imposed  by  a  bye-law  made 
in  pursuance  of  sect  106.     The  implied  contract  between 
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the  Company  and  each  traveller  is,  that  if  he  loses  his  ticket  1847. 

he  agrees  to  pay  a  fine.     [Parke,  B. — The  plea  does  not  Chxlton 

state  that  the  phuntiff  was  taken  for  the  purpose  of  being  ^  ^^^^ 

taken  before  a  magistrate.]     That  objection  is  not  open  on  ^nd  Crotdon 
general  demurrer. 

Pabke^  B. — Any  passenger  who  does  not  produce  a 
ticket  at  the  end  of  his  journey  may  have  broken  his  con- 
tract with  theBailway  Company^  and  be  liable  to  pay  the  full 
&Te  from  the  most  remote  terminus.  But  how  is  the  Com- 
pany to  get  that  fare?  for  it  certainly  is  not  a  *' penalty  " 
or  *' forfeiture"  recoverable  under  sect.  163.  Then  what 
''offence  against  the  act "  is  it^  on  which  sect  165  can  at- 
tach, so  as  to  authorize  an  officer  of  the  Company  to  take  a 
party  before  a  magistrate  ?  The  breach  of  any  bye-law  of 
the  Company  is  not  within  that  section.  This  bye-law  may 
be  insufficient,  in  not  having  made  a  traveller,  who  does 
not  produce  his  ticket  at  the  end  of  his  journey,  liable  to  a 
penalty.  But  if  so,  it  should  be  amended  and  approved  by  the 
proper  authority.  It  appears  to  me  that,  under  this  plea,  the 
sum  demanded  of  the  plaintiff  was  a  fare,  and  not  a  penalty, 
so  that  the  defendants  had  no  right  to  seize  or  detain  him. 

Aldebson,  B. — I  much  doubt  whether  a  party  can  be 
apprehended  under  sect.  165,  except  for  offences  against  the 
act.  But  if  he  can,  the  sum  demanded  from  the  plaintiff 
was  not  a  penalty,  for  non-payment  of  which  he  was  liable 
to  be  apprehended.  It  may  be  very  reasonable  to  call  on 
a  passenger,  under  these  circumstances,  to  pay  the  full  fare 
here  claimed.  The  only  question  here  is,  how  he  can  be 
compelled  to  pay  it. 

BoLFE,  B. — The  proceeding  to  imprison  the  plaintiff 
must  have  been  under  sects.  163  and  165,  because  he  did 
not  pay  Is.  3d,  But  the  omission  to  pay  that  demand  was 
not  an  ''  offence  against  the  act."    It  may  be  reasonable  to 
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1847.        insist  that  the  passenger  who  does  not  produce  his  ticket  at 
Chilton      ^^^  ®^^  ^^  ^  joumey  shall  pay  the  fare  charged  from  die 
-.    /*  most  remote  terminus,  for  no  other  may  be  ascertainable  by 

AND  CaoYDON  thc  Company.  Pulling  down  boards  set  up  by  the  Com- 
pany under  sect  138,  and  other  injuries  to  their  property, 
seem  to  me  to  be  offences  against  the  act»  for  which  parties 
are  liable  to  be  taken  before  magistrates  under  sect.  165. 

PuLTT,  B. — No  section  gives  any  power  of  apprehending 

a  party  for  breach  of  a  bye-law.     That  power  is  confined 

by  the  legislature  to  cases  where  an  offence  is  committed 

against  the  act  of  Pariiament,  or  where  that  act  has  itself 

imposed  a  penalty- 
Judgment  for  the  plaintiff. 


Jan.l2.  Price  v.  Price. 

Debt  for  money  UEBT  by  the  plaintiff  as  payee,  against  the  defendant 
aoooimtiu^   maker,  of  a  promissory  note  for  £100,  made  on  the  2l8t  of 
Piea,ii8to^i00,  November,  1840,  and  payable  at  six  months'  date.     There 

paroeli  &c.t  , 

that  after  that     were  also  counts  for  money  lent,  interest,  and  on  an  account 

■am  had  be-  .    ,•% 

come  due,  and     Statea. 

^wmJLrjf'  ^^^  ^  ^  ^^^^'  P*^^  ^^  *®  momea  in  the  second, 
thia  Bait,  the      third,  and  last  counts  mentioned ;  that,  after  the  said  sum 

defendant  made 

hia  promiaaory    of  £100  had  bccome  due,  and  before  the  commencement  of 

paymCTt  to^the  ^®  ^^^  ^  ^^^'  ^^'  ^^*»  ^^^  defendant  made  his  promis- 

Pj*J"^*  ?"^'  sory  note  in  writing,  for  the  payment  to  the  order  of  the 

months  after  plaintiff  of  £100  at  six  months  after  date,  and  delivered 

lifered  the  '  the  same  note  to  the  plaintiff,  who  then  took  and  received 

STpi^iff;  *^®  ^™®  ^^'  *^^  ^^  account  of  the  sdd  sum  of  £100, 

who  Uien  took 

and  receifed  the  lame  for  and  on  aooount  of  the  said  snm  of  jflOO,  parcel,  &e.,  and  the  oaoaea 
of  action  in  respect  thereof: — Held  bad,  on  general  demurrer,  for  not  averring  that  the  note 
was  still  running,  or  that  it  had  been  indorsed  over  bj  the  plaintiff. 

SembU,  the  plea  was  not  bad  for  not  averring  distinctlj  that  the  note  was  delivered  by  the 
defendant,  as  well  as  accepted  hj  the  plaintiff,  for  and  on  account  of  the  debt. 
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pared  &c,  and  the  cauaes  of  action  in  respect  thereof.        1847. 
— Verification. 

KepUcation,  that  the  said  period  of  six  months^  specified 
in  the  said  promissory  note  in  the  plea  mentioned,  expired 
befi^re  the  commencement  of  this  suit,  and  the  said  note 
became  then  and  thereupon,  and  before  the  commencement 
of  this  suit,  to  wit,  on  &c.,  payable  according  to  the  tenor 
and  effect  thereof,  yet  the  defendant  hath  not  paid  the 
same  or  any  part  thereof. 

Special  demurrer,  assigning  for  causes,  that  the  said  re- 
plication does  not  shew  that  the  plaintiff  was  interested  in 
or  entitled  to  receive  payment  of,  or  that  he  held,  the  said 
promissory  note  in  the  said  plea  mentioned,  at  the  time  of 
the  commencement  of  this  suit;  and  that  it  is  consistent 
therewith  that  the  same  promissory  note  may  have  been 
indorsed  away,  and  may  be  payable  to  some  person  other 
than  the  plaintiff;  and  the  replication  does  not  shew  that 
the  plaintiff  was  at  the  commencement  of  this  suit,  or  is, 
entitied  to  receive  payment  of  the  said  pronussory  note. — 
Jobber  in  demurrer. 

The  case  was  aTgued  at  the  sittings  after  last  Michael- 
mas Term  (Dec.  6),  by 

Peacock,  in  support  of  the  demurrer. — This  replication  is 
bad,  for  not  shewing  that  the  plaintiff  was  the  holder  of  the 
note  at  the  time  of  the  commencement  of  the  suit,  or  at 
least  that  he  was  ready  and  willing  to  deliver  up  the  note 
to  the  defendant.  [^Parke,  B.— Ought  not  the  plea  to  have 
shewn  that  the  bill  had  been  indorsed  over  to  a  third  per- 
son, if  the  fact  be  so?]  No;  it  is  a  fact  which  is  in  the 
plaintiff's  knowledge,  and  not  in  that  of  the  defendant, 
whether  the  plaintiff  has  negotiated  the  bill  or  not  In 
Kearslake  v.  Morgan  (a),  where  the  defendant,  the  payee  of 
a  promissory  note,  pleaded  to  an  action  for  goods  sold  and 
delivered,  that  he  indorsed  the  note  to  the  plidntiff ''  for 

(a)  6  T.  R.  613. 
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1847.  and  on  account  of"  the  debt  claimed  in  the  action,  this  was 
held  to  be  a  sufficient  plea,  without  an  averment  that  the 
plaintiff  had  indorsed  it  over.  If  the  defendant  is  bound  to 
aver  that  fact,  he  is  bound  also  to  prove  it;  yet  he  may 
have  no  knowledge  whatever  to  whom  it  has  been  indorsed 
over.  In  Mercer  v.  Cheese  {a\  the  action  was  for  work  and 
labour,  to  which  the  defendants  pleaded  that  the  promises 
were  made  by  them  jointly  with  one  Morris,  and  that, 
before  action  brought,  the  plaintiff,  ^'  for  and  on  account 
of"  the  sums  due,  and  of  the  promises  of  the  defendants  and 
Morris,  drew  a  bill  of  exchange  on  Morris,  which  Morris 
accepted  and  delivered  to  the  plwitiff,  who  received  the 
same  for  and  on  account  of  the  said  sum,  and  of  the  said 
promises ;  and  this  plea  was  held  good,  on  the  ground  that 
it  stated  a  prim&  facie  defence  to  the  action,  and  that  it  was 
incumbent  on  the  plaintiff  to  shew  by  way  of  replication 
the  fact  that  the  bill  was  overdue  and  unpaid  in  his  hands, 
or  that  it  had  been  negotiated  by  him.  It  is  a  jnatter 
entirely  within  the  plaintiffs  knowledge,  and  he  therefore 
should  make  some  averment  to  shew  that  he  cannot  give 
up  the  bill,  if  the  fact  be  so ;  or  else  he  should  aver  that  he 
is  ready  and  willing  to  give  up  the  note :  Hansard  v.  Robin-- 
son{b\  \Platty  B. — Do  you  say  he  should  shew  that  he  is 
ready  and  willing  to  give  it  up  at  the  time  of  the  replica- 
tion ?]  At  least  at  the  time  of  action  brought  [Flatty 
B. — Suppose  he  indorsed  it  away  after  action  brought? 
Parke,  B. — Or  after  replication  ?]  In  that  case  there  may 
be  a  difficulty ;  but  there  it  is  the  defendant's  own  fault,  for 
putting  it  in  the  plaintiff's  power  to  indorse  the  instrument 
over  after  action  brought:  he  should  have  gone  to  the  plain- 
tiff when  he  held  the  note,  pcdd  him  his  debt,  and  received 
back  the  note.  [Flatty  B. — Your  plea  leaves  the  note  in 
the  plaintiffs  hands ;  then  he  says  by  his  replication  that  it 
is  overdue  and  unpaid :  is  not  that  a  replication  sufficient  to 

(a)  4  Man.  &  Gr.  804.  (b)  7  B.  &  Cr.  90. 
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defeat  Oat  plea  ?  If  the  defendant  is  to  take  advantage  of  ^^7^ 
the  indorsement  over  of  the  note  by  the  plaintiff,  must  not 
he  aver  it?]  If  80>  he  must  prove  it;  yet  it  is  a  fact  of 
which  he  has  no  knowledge.  The  plaintiff's  answer  to  the 
plea  is,  that  at  a  certain  time  he  was  entitled  to  sue  upon 
the  note,  and  therefore  it  was  no  satisfaction.  Then  he 
must  shew  himself  to  be  the  holder  of  it  at  the.  time  of 
action  brought,  so  as  to  shew  a  liability  on  the  part  of  the 
defendant  to  pay  it  to  him.  He  cannot  sue  for  the  debt, 
unless  he  has  the  note.  He  is  not  here  suing  on  the  note,  . 
but  for  the  original  debt ;  he  ought,  therefore,  to  shew  that 
he  IB  in  a  situation  to  sue  upon  the  note,  because  the  de- 
Uyery  of  the  note  pro  tanto  is  a  discharge  of  the  debt,  unless 
the  note  is  in  Ids  hands  overdue.  He  ought  to  shew,  not 
only  that  it  is  unpaid,  but  that  he  is  entitled  to  payment  of 
it.  The  defendant  pleads  aU  that  he  can  have  knowledge 
of.  Suppose  the  plaintiff  has  lost  or  destroyed  the  note,  he 
oannot  then  sue  for  the  original  debt:  then  the  defendant 
might  plead  that  it  was  indorsed  over,  whereas  the  fact 
might  be  that  the  plaintiff  had  lost  it,  with  a  general  in- 
dorsement upon  it.  The  defendant  may  have  to  pay  the 
debt  to  the  plaintiff,  and  the  note  and  costs  also  to  the 
holder  of  it  The  plaintiff  knows  whether  he  has  negotiated 
the  note,  or  destroyed  or  lost  it.  [^Platt,  B. — In  Mercer  v. 
Cheese,  the  plea  consisted  of  the  present  plea  and  replication 
together,  and  that  was  held  a  good  prim&  fade  answer  to 
the  action.]  But  the  Court  intimated  its  opinion  that  the 
plaintiff  ought  to  shew  that  he  was  the  holder  of  the  bill 
when  due.  [Parke,  B. — ^Looking  at  what  the  replication 
admits  in  the  plea,  and  at  the  statements  of  the  replication 
itself^  it  states  just  as  much  as  a  plaintiff  ever  states  in  a 
declaration  on  a  promissory  note.]  But  then  the  plaintiff 
is  here  suing  for  the  original  debt,  and  not  on  the  promis« 
Bory  note;  and  if  the  defendant  is  liable  to  pay  the  note  to 
the  holder,  he  ought  not  to  be  liable  also  to  pay  the  debt  to 
the  plaintiff    If  the  plaintiff  were  suing  on  the  note,  and 
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1847.^  there  were  a  plea  that  the  defendant  did  not  make  it,  the 
phdntifF  would  have  to  produce  the  note  on  the  trial ;  but 
in  this  action  the  defendant  cannot  put  the  plaintiff  to  the 
proof  of  the  note,  and  80  the  plaintiff  may  recover  the  ori- 
ginal debt,  without  producing  or  proving  the  note,  by  collu- 
sion with  some  other  person  who  is  the  holder  of  the  note, 
and  who  may  afterwards  sue  the  defendant  upon  it.  The 
plaintiff  ought,  therefore,  either  to  say  tiiat  he  was  the  holder 
when  due,  or  that  he  was  ready  to  give  up  the  note  on  pay* 
ment  of  the  debt  [^Rolfey  B. — Suppose  he  did  say  that  he 
was  the  holder,  and  then,  at  the  trial,  he  calls  J.  S.,  to 
whom,  after  repUcatiariy  he  indorsed  the  note  for  value; 
how  would  you  be  better  off?  The  difficulty  you  propose 
to  meet  by  requiring  this  averment  is  only  thereby  shifted 
a  little  further.  In  truth,  the  defendant  is  not  exposed  to 
any  real  practical  grievance.  Piatt,  B. — In  actions  on  bills 
and  notes,  the  plaintiff  is  presumed  to  continue  the  holder 
till  the  instrument  becomes  due:  so  here.]  There  are 
many  cases  in  which  things  are  presumed  to  continue,  and 
yet  it  is  necessary  to  aver  them, — as  the  continuance  of  a 
life  estate.  Here  the  defendant  gives  a  primft  facie  answer, 
according  to  Kearsldke  v.  Morgan. — He  referred  also  to 
Huxley  v.  Bull  (a)  and  Rawe  v.  ¥(mnff(b). 

fVells,  contriL — ^First,  the  replication  is  good ;  for  it  dis- 
closes a  sufficient  answer  to  the  primA  facie  case  set  up  by 
the  plea.  That  primd  facie  case  is  merely  that  the  pro- 
missory note  was  given  for  and  on  account  of  the  debt 
claimed  in  this  action.  To  that  the  plaintiff  replies,  that 
the  note  is  unpaid ;  and  thereupon  the  right  to  sue  for  the 
debt  survives,  because  the  note  is  only  a  conditional  satis- 
faction of  the  debt,  if  it  be  paid  at  the  end  of  the  six  months : 
and  the  defendant  breaks  that  contract  by  not  so  paying  it. 
The  simple  point  was,  in  Kearslake  v.  Morgan,  and  Mercer 

(a)  2  Dowl.  &  L.  340,  {b)  2  Brod.  &  B.  165. 
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▼.  Oueie,  whether  the  plea  was  Bufficient.     The  authority         1847. 
of  thoee  cases  is  not  disputed;  but  the  question  here  is, 
whether  the  replication  is  not  a  suflBcient  answer  to  the 
prmi&  fade  case  made  by  the  plea.    It  is  never  necessary 
for  a  party  to  aver  that  which  is  not  essential  to  his  case, 
however  much  it  may  be  within  his  own  knowledge.     The 
defendant  might  have  rejoined  that  the  bill  had  been  in* 
dorsed  over,  or  that  it  was  still  running.     In   Crisp  v. 
Griffiths  (a)^  the  plea  averred,  that,  before  the  commence- 
ment of  the  suit,  the  plaintiff  had  indorsed  the  bill  to  a  per- 
son unknown :  and  Parker  B.,  during  the  argument,  ob- 
served: *'  Here  the  bill  was  overdue,  and  therefore  the  in- 
dorsement over  was  essential  to  the  plea,  as  the  action  was 
only  suspended  during  the  running  of  the  bill  "(6).     The 
same  is  the  case  here.    The  defendant  was  the  party  bound 
to  pay  the  debt;  and  the  fact  of  the  plaintiff's  not  declar- 
ing upon  the  note  is  a  kind  of  notice  to  the  defendant  that 
it  is  not  in  the  plaintiff's  hands.   In  Goldshede  v.  CottreB  (e), 
the  plea  stated  that  the  Inlls  were  not  yet  due,  and  were 
outstanding  in  the  hands  of  the  plaintiff,     \_Parhe,  B^ — 
That  is  merely  the  conmion  form  of  a  sham  plea,  to  drive 
the  plaintiff  to  a  difik^ulty  in  replying.]  '  In  3  Chitty  on 
Pleading,  94,  (3rd  edit.),  the  form  of  plea  pleaded  in  Crisp 
V.  Griffiths  is  adopted.     That  is  the  usual  plea;  and  the 
usual  replication  to  it  is  simply  that  the  bill  is  unpaid. 
The  Court  will  not  presume,  as  against  the  plaintiff,  that 
he  18  suing  for  the  original  debt,  while  the  bill  has  been 
nq^otiated  and  is  in  the  hands  of  a  third  party ;  but  rather, 
as  against  the  defendant,  who  has  bndcen  his  contract,  thai 
the  biU  is  still  in  the  hands  of  the  plaintiff.     **  In  pleading 
adeviseof  land  by  force  of  the  Statute  of  WiUs,  32  Hen.  8, 
c.  1,  it  is  sufficient  to  allege  that  such  an  one  was  seised  of 
the  land  in  fee,  and  devised  it  by  his  last  will  in  writing, 


(a)  2  C.  M.  &  R.  169 ;  8  Dowl.         (b)  3  Dowl.  P.  C.  756. 
P.  C.  762.  (c)  2  M.  &  W.  20. 
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1847.  without  alleging  that  such  devisor  was  of  full  age ;"  Ste- 
phen on  Pleading,  378.  Now  that  is  a  fact  more  particu- 
larly within  the  knowledge  of  the  party  pleading  the  devise, 
yet  it  is  not  necessary  for  him  to  aver  it,  because  it  is  not 
essential  to  his  case.  Suppose  this  point  to  have  arisen  on 
the  general  issue,  before  the  new  rules :  the  course  of  the 
trial  would  have  been  for  the  plaintiff  to  produce  the  bill, 
and  to  shew  it  to  be  unpaid;  and  it  would  have  been 
matter  of  defence  for  the  defendant  to  shew  that  it  was 
outstanding  in  the  hands  of  a  third  party.  In  Fraser  v. 
Welch  (a)y  Lord  Abingery  C.  B.,  says,  that  a  statement  that 
a  bill  came  into  the  hands  of  the  plaintiff  by  indorsement, 
is  prim&  facie  a  statement  that  the  plaintiff  was  the  holder 
of  the  bill  when  the  action  was  ^mmenced.  EmbUn  v. 
DartneU(b)  is  to  the  same  effect. 

But,  secondly,  the  plea  is  bad,  on  the  authority  of  Crisp 
V.  Griffiths^  for  not  averring  that  the  note  was  delivered  by 
the  defendant,  as  well  as  that  it  was  received  by  thejlainiiffy 
for  and  on  account  of  the  debt.  The  words  ''for  and 
on  account  of  the  said  sum  of  £100,"  &c.,  are  referable  only 
to  the  immediately  preceding  statement,  that  the  plaintiff 
''  took  and  received  the  same."  The  plea,  therefore,  does 
not  shew  a  contract  of  both  parties  whereby  the  note  was  a 
satisfiEiction  of  the  debt. 

Peacocky  in  reply. — First,  as  to  the  replication.  The 
argument  on  the  other  side  is,  that  as  soon  as  the  bill  is 
overdue  and  unpaid,  the  original  right  of  action  revives ; 
but  that  is  not  so ;  it  only  revives  if,  when  overdue,  the  note 
is  in  the  hands  of  the  original  party.  How  can  the  debt 
revive,  merely  because  the  note  ^ven  on  account  of  it  is 
unpaid  to  an  indorsee?  The  plaintiff  cannot  have  the 
option  to  sue  for  the  debt,  unless  he  also  has  the  option  to 
sue  upon  the  note.     The  remedy  is  suspended  until  the 

(a)  8  M.  &  W.  629.  (b)  12  M.  &  W.  880. 
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plaintiff  is  reaAyr  and  willing  to  deliver  up  the  note.  In  1847. 
Goldshede  ▼.  Cottrelly  no  question  arose  on  the  mode  of 
pleading.  In  Mercer  y.  Cheese^  the  Court  assumed  a  plea 
like  the  present  to  be  a  good  primft  fade  answer,  and  then 
Bud  the  indorsement  over  of  the  bill  was  a  fact  within  the 
plaintiff's  knowledge,  and  therefore  to  be  replied  by  him. 
{Parhe,  B. — ^How  do  you  difltingnish  the  plea  from  that  in 
Crisp  V.  Griffiths  f  It  may  be  that  the  note  was  delivered 
for  one  purpose,  and  kept  for  another.]  If  a  man  accepts  a 
sum  of  money  or  a  negotiable  instrument  in  satisfaction  of 
a  debt,  how  can  he  sue  for  the  original  debt?  A  man  can 
only  accept  a  thing  in  satisfaction  of  a  debt,  by  a  baigun 
wiih  the  other  party.  This  objection  arises  after  pleading 
over,  and  therefore  as  upon  general  demurrer. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pabkb,  B. — This  case  was  argued  a  few  days  ago,  before 
my  brothers  Alderson,  Bolfe,  JPlatt,  and  myself,  by  Mr. 
JPeacock  and  Mr.  fFeUs.  The  pleadings  were  these.  [His 
Lordship  read  them.]  The  principal  point  argued  by  Mr. 
JPeacock  was,  that  the  plea  was  a  good  primft  facie  answer 
to  the  declaration,  and  that  the  replication  ought  to  have 
allied  n^atively,  that  the  plaintiff  had  not  indorsed  over 
the  note,  and  further,  that  he  was  ready  to  deliver  it  up  on 
payment.  That  the  first  averment  ought  to  have  been 
made  by  the  plaintiff,  because  it  lay  peculiarly  in  his  know- 
ledge whether  he  had  indorsed  tiie  note  or  not,  which  the  de- 
fendant could  not  know;  and  also  that  it  ought  to  have  aver- 
red that  tiie  plaintiff  had  offered  to  return  the  note,  or  was 
ready  to  deliver  it  up  on  payment,  because  that  was  re- 
quired by  the  law  merchant,  as  settled  by  the  case  of  JE&ui- 
sard  V.  Robinson.  It  was  answered,  tiiat  the  plea  was  not 
primft  facie  a  sufficient  answer,  on  two  grounds :  first,  that  it 

VOL.  XVL  B  M.  W. 
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1847*  was  not  properly  ayerred  ihat  the  note  was  ]f0^given  and  re- 
eeived  on  account  of  the  debt ;  and,  secondly,  that  the  plea 
was  defective,  in  not  stating  either  that  the  note  was  run- 
ning at  the  time  of  the  conuhencement  of  the  suit,  or,  if 
not,  that  it  was  transferred  to  a  third  person.  Mr.  Peacock 
leEed  prindpallj  on  the  case  of  Mercer  v.  Cheese,  in  the 
Common  Pleas,  where  the  Court  intimated  an  ofMnion  that 
a  nmilar  plea  was  good  on  a  demurrer  to  it>  and  that  the 
plaintiff  ought  to  have  stated  in  his  replicaticm  that  the  bill 
still  remained  in  his  hands.  If  ihat  case  had  been  heard  to 
its  dose,  and  decided  in  the  way  in  which  some  of  the 
judges  expressed  an  opinion,  it  would  have  conduded  the 
present  case,  and  we  should  have  acted  upon  it.  But  as 
the  counsel  for  the  plaintiff,  upon  that  intimation  of  oinn- 
ion,  immediately  asked  leave  to  amend,  which  was  granted, 
the  case  cannot  be  considered  as  a  binding  authority ;  nor, 
on  the  other  hand,  can  the  dictum  cited  in  Criep  v. 
Griffiths,  as  to  the  necessity  of  further  averment  in  the 
plea,  when  the  time  the  bill  or  note  has  to  run  has  ex- 
pired before  the  commencement  of  the  suit,  be  entitled  to 
much  weight  for  the  plaintiff,  as  that  ease  also  ended  in  a 
recommendation  to  amend,  and  an  amendment  aocoidinj^y. 
The  case  therefore  comes  before  us  mthout  any  authority 
binding  upon  us^  predusely  in  point,  and  we  must  determine 
it  in  analogy  to  the  principles  of  previous  decisions. 

One  of  the  eailiest  authoritieB  is  the  dictum  of  Lord 
Kenymiy  in  Stedman  v.  Gooeh  (a).  He  said,  that  ''to  this 
effect  the  law  was  dear,  that  i^  in  payment  of  a  debt,  the 
creditor  is  content  to  take  a  bill  or  note  payable  at  a  future 
day,  he  cannot  legally  commence  an  action  on  his  original 
debt,  until  such  bill  or  note  becomes  payable,  or  (I  suppose 
and)  de&ult  is  made  in  the  payment."  The  case  of  Kear^ 
slake  V.  Morgan,  (though  that  case  also  ended  in  a  recom- 
mendation to  amend),  and  that  of  Richardson  v.  Hickman, 

(a)  1  Esp.  4. 
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tbere  dited,  are  two  other  earlj  authorities  on  this  branch  1847. 
of  lawj  and  these  cases  have,  we  beheve,  been  constantly 
acted  upon.  The  deliyery  and  receipt  of  a  negotiable  in- 
Btmment,  on  account  of  a  debt»  is  payment  by  the  3  &  4 
Aane,  c  9,  s.  7j  if  the  person  accepting  it  does  not  take  his 
due  course^  and  so  obtain  payment  thereof  by  endeavouring 
to  get  the  same  accepted  and  paid.  If  that  instrument  is 
made  payable  to  a  third  persan,  as  in  the  case  of  Richardson 
Y.  Bkhnan,  or  is  made  by  a  third  person^  as  in  the  case  of 
Keardake  y.  Morgauy  the  plea,  stating  the  deUyery  and  ac- 
ceptance of  the  negotiable  instrument,  is  a  sufficient  answer 
in  the  first  instance.  If  the  plaintiff  had  taken  up  the  bill 
in  the  former  case,  or  presented  the  note  at  maturity  in  the 
latter  to  the  maker,  and  giyen  due  notice  of  dishonour  to 
the  defendant,  these  &ct6  would  haye  formed  the  proper 
subject  of  a  replication.  But  if  the  plea  state  no  more  than 
that  a  n^otiable  note  is  ^yen  for  and  on  account  of  the 
debt,  by  which  the  de&ndant  proiiused  to  pay  the  plaintiff, 
or  order,  a  sum  of  money,  and  does  not  state  the  note  to  be 
still  running  (which  is  the  case),  there  seems  to  us  to  be  no 
prim&  fiude  answer.  The  remedy  is  not  suspended  at  the 
time  of  action  brought,  so  that  there  is  no  defence  on  that 
ground;  and,  according  to  the  principles  of  pleading,  it  is  to 
be  intended  that  the  note  remains  as  it  was,  and  that  no  order 
was  made  by  the  plaintiff  for  the  ^yment  to  a  third  person, 
as  it  is  not  so  averred ;  and  therefore,  for  anytlung  stated 
in  the  plea,  the  note  remains  oveiSdue  in  the  hands  of  the 
plaintiff:  so  that  the  suspension  of  his  right  of  action  for 
the  original  debt  is  at  an  end,  and  he  may  recover  the 
amount^  no  presentment  or.notke  of  ^honour  being  necesp? 
sary  in  his  case;  and  therefore  such  a  plea  is  no  answer  to 
the  action*  In  a  declaration  on  a  note  payable  to  order,  it 
never  is  stated  that  no  order  was  made,  but  it  is  presumed 
that  there  is  none  until  the  defendant  pleads  it»  though  it  is 
true  in  both  cases  that  the  fact,  whether  an  indorsement  has 
been  made  or  not,  lies  more  in  the  plaintiff^s  knowledge  than 

b2 
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the  defendant's.  But  in  the  case  of  a  declaration,  the  rale, 
that  a  party  is  to  plead  facts  within  his  own  knowledge, 
giyes  way  to  the  rule  that  things  are  to  be  presumed  to  con- 
tinue in  the  same  state  till  the  contrary  appears.  To  make 
this  plea»  therefore,  good,  it  should  be  averred  that  the  note 
was  not  in  the  plaintiff's  hands,  that  is,  that  it  was  indorsed 
over  before  action  brought. 

It  is,  however,  no  such  hardship  as  it  has  been  repre- 
sented, for  the  defendant  to  be  called  upon  to  aver  an  in- 
dorsement^  and  so  make  out  a  good  plea ;  for  he  must  find 
out  the  indorsee,  if  there  is  one,  at  his  peril,  when  the  bill 
is  due,  and  pay  him,  as  the  law  does  not  require  no- 
tice of  indorsement;  Reynolds  v.  Dames  (a);  and  as  such 
averment  would  not  be  required  in  a  plea»  unless  the  bill 
was  overdue  and  unpaid,  practically  the  defendant  would 
always  know  both  of  the  fact  of  the  indorsement  and  the 
name  of  the  indorsee.  There  is,  therefore,  no  such  inconve- 
nience in  obliging  the  defendant  to  rebut  the  inference  that 
the  note  remained  in  the  plaintiff's  hands,  by  shewing  the 
contrary,  and  so  making  the  plea  a  good  answer  to  the  ac- 
tion. In  order  to  make  it  such,  it  must  show  either  a  suspen- 
aon  of  remedy,  by  averring  that  the  security  is  not  due, 
or  a  transfer  of  liability,  by  shewing  an  indorsement  to  a 
third  person. 

But  it  is  said,  that,  if  the  plaintiff  declare  on  ike  note 
(when  it  is  admitted  he  need  not  aver  that  it  is  in  his 
hands),  he  must,  if  the  plea  deny  the  note,  produce  it,  and 
so  give  evidence  that,  at  the  time  of  its  production  at  least, 
it  is  his,  which  affords  some  security  to  the  defendant 
against  being  called  on  to  pay  a  third  person;  whereas,  if 
there  was  an  issue  on  this  plea,  the  plaintiff  would  not  be 
bound  to  produce  the  note,  and  he  might  oblige  the  defend- 
ant to  pay  the  original  debt,  and  also  the  note,  if  indorsed 
to  the  indorsee.    But  then  it  is  also  true  that  the  defend- 

(a)  1  Bos.  &  P.  626. 
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ant  would  be  liable  to  the  same  inconvemenoe,  though  not  ^"^W* 
in  the  same  degree,  if  the  plaintiff  had  replied  as  it  is  said 
he  ought  to  have  done,  and  averred  his  readiness  to  deliver 
before  suit,  for  he  might  have  indorsed  the  bill  after  the 
oommencement  of  the  suit,  or  even  after  the  replication 
itself;  so  that  the  course  of  pleading  proposed  hj  the  de- 
fendant would  mitigate,  not  remove,  the  evil.  But  no 
evil  will  arise  if  the  defendant  plead,  what  he  must  always 
practicallj  know,  that  the  note  has  been  indorsed  oven 

For  these  reasons  we  think  the  plea  is  bad ;  and  we  need 
not  dedde  whether  it  is  bad  on  the  grounds  on  which  the 
Ck>urt  intimated  that  a  plea  somewhat  similar  was  bad  in 
the  case  of  Crisp  v.  GriffUhsy — probably  we  should  hold  it 
good. 

Nor  need  anything  be  said  as  to  the  absence  of  the  aver- 
ment of  readiness  to  deliver — an  averment  which  is  never 
introduced  into  any  declaration  or  replication;  though  the 
case  of  Hansard  v.  Robinson  shews  that,  in  the  case  of  ne- 
gotiable securities,  the  party  liable  is  not  bound  to  pay 
without  the  production  of  the  security.    The  case  itself 

* 

was  that  of  a  negotiable  instrument  payable  to  bearer ^  by 
reason  of  an  indorsement  in  blank ;  but»  on  referring  to  the 
judgment^  it  appears  that  it  was  meant  to  apply  to  all  cases 
of  negotiable  instruments.  It  does  not,  however,  apply  to 
non-n^otiable  bills  or  notes,  as  was  decided  by  the  Court 
of  Queen's  Bench  in  Wain  v.  Bailey  (a). 

Judgment  for  the  plaintiff, 
(a)  10  Ad.  &  £•  616. 
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Jan.  20.  Pbice  v.  The  Great  Westebn  Railway  Company. 

ne  Great  J^  jjjg  ^^8  an  action  of  covenant  upon  five  several  deed- 

way  Company  poUs  or  debentures.    The  defendants  paid  £5000  into  court, 

^i^tiffsde-^  Aiid  pleaded  that  the  plaintiffs  had  not  sustained    any 

iathe foUo**^  damages  beyond  that  amount.     The  following  case  was 

form ;— "  By  afterwards,  by  consent  of  the  parties,  stated  for  the  opinion 

▼irtiie  of  an  act  , 

paued,  &c.,  of  this  Court  :— 

wiJtem^Sfl-       0»  ^e  30th  of  November,  1838,  the  above-mentioned 

way  Company,  Company  issued  certain  debentures  or  deeds,  of  which  the 

tionof  £1000  plaintiffs  took  to  the  amount  of  £5000,  and  had  delivered 

T.'p.^d  ^  five  several  deed-polls  or  debenture  bonds,  sealed  with  the 

Snto^**"  ^T^^™*®  ®®*^  ^^  ^^  Company.     The  following  is  a  copy 

If!^  J*  ?•  "*4,  of  one  of  the  deed-polls  or  debenture  bonds : — 

W.  G.  the  said  '^ 

undertaking,  **  Grreat  Western  Bail  way  Company.    Debenture  Bond, 

calls,  and  aU  No.  5,729  B.,  £1000.    By  virtue  of  an  act  of  Parliament 

Schr  tide  and  P*®*^  ^  *^®  ^^  ^^^  sixth  years  of  the  reign  of  his  late 

interest  of  the  Majesty  King  William  the  Fourth,  intituled,  *An  Act 

in  and  to  the  for  making  a  Railroad  from  Bristol  to  join  the  London  and 

uSto  the  sidd  Birmingham  Railway  near  London,  to  be  called  "  The 

T.  P.  Mid  w.  Grreat  Western  Railway,**  with  Branches  therefrom  to  the 

G.,  until  the  ^  ^ 

said  sam  of  Towns  of  Bradford  and  Trowbridge,  in  the  County  of  Wilts,' 
gether  with  all  ^c,  the  Great  Western  Railway  Company,  incorporated 
iSSSraftcr'the*  by  and  under  the  said  act,  in  consideration  of  the  sum  of 
rate  of  £5  per    £1000,  to  US  in  hand  paid  by  Thomas  Price,  of  Cliven- 

cent.,  payable 

as  hereinafter  thorp,  York,  Esq.,  and  William  Gray,  the  younger,  of  the 
sfcSi^fiiUy  ^^^7  of  York,  solicitor,  do  assign  imto  the  said  Thomas 
fie^**and"ifia    ^"^  *^^  William  Grray  the  younger,  their  executors,  ad- 

hereby  stipu- 
lated that  the  said  principal  sum  of  jf  1000  shall  be  repayable  and  repaid  on  the  15th  of  Janu- 
ary,  1844,  and  that  in  the  mean  time  the  said  company  shall,  in  respect  of  interest  as  aforesaid 
on  the  said  principal  sum,  pay  to  the  bearer  of  the  coupons  or  interest. warrants  the  sereral 
sums  mentioned  in  such  warrants  respectiTely,  at  the  times  specified  therein." 

In  January,  1844,  the  previous  interest  having  been  duly  paid,  the  last  of  the  coupons  or 
interest-warrants  was  presented,  and  the  interest  paid  to  the  plaintiffs ;  but  the  company  did 
not  then  pay  the  principal,  or  give  notice  to  the  plaintiffs  that  they  were  ready  to  pay  it : — 
Held,  that  the  plaintiffs  were  entitled,  in  an  action  of  covenant,  to  recover  interest  from  the 
15th  of  January,  1844,  to  the  time  of  the  payment  of  tiie  principal. 
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mmistrators,  and  assigns,  the  said  undertaking,  and  all      ^"^W* 

fhtDie  calls  on  the  proprietors  of  the  said  undertaking,  and 

all  and  singular  the  estate,  tolls,  and  sums  of  money  arising 

by  virtue  of  the  said  act^  and  all  the  estate,  right,  title,  and  |>.^*''*^co 

interest  of  the  said  Company  in  and  to  the  same,  to  hold 

unto   the  said  Thomas   Price  and  William  Grray    the 

younger,  th^  executors,  administrators,  and  assigns,  until 

the  said  sum  of  £1000,  together  with  interest  for  the  same 

after  the  rate  of  £5  for  every  £100  for  a  year,  payable  as 

hereinafter  mentioned,  shall  be  fiiUy  paid  and  satisfied* 

And  it  is  hereby  stipulated,  tiiat  the  siud  prindpal  sum  of 

£1000  shall  be  repayable  and  repaid  on  tiie    16tii  of 

January,  which  will  be  in  tiie  year  1844 ;  and  that,  in  the 

meantime,  the  said  Company  shall,  in  respect  of  interest 

as  aforesaid  on  the  said  principal  sum,  pay  to  tiie  bearer  of 

the  coupons  or  interesfrwarrants  hereunto  annexed,  the 

several  sums  mentioned  in  such  warrant  respectively,  at  the 

times  spedfied  tiierein.    Given  under  our  common  si^  this 

30th  day  of  November,  1838." 

The  following  is  a  copy  of  one  of  the  coupons  or  in- 
terest warrants  annexed  to  the  last -mentioned  deed- 
poll; — 

**  Great  Western  Bailway  Company.  Debenture,  Na 
18.    Interest-warrant  pounds,  payable   15tii  of 

July,  184  .    Entered.    This  warrant  wiU  be  paid  on  pre- 
sentation at  the  London  Office,  Princes-street,  Bank." 

Each  of  the  other  deed-polls  or  debentures,  bonds,  and 
coupons,  were  for  the  same  amount,  and  in  the  same  form, 
with  the  exception  of  the  number.  The  coupons  were 
duly  presented  half-yearly  as  they  became  due,  and  the 
amount  duly  paid.  In  January,  1844,  the  last  of  the 
coupons  was  presented^  and  tiie  amount  duly  paid,  but  the  • 
Bailway  Company  £d  not  then  pay  the  principal,  nor  apprise 
the  plaintiffis,  nor  any  other  person  on  their  behalf,  that  it 
was  ready  to  be  paid,  nor  give  any  intimation  whatever  on 
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1847.        the  subject.    No  application  was  made  to  the  Companyy 
p^,Q,        nor  to  any  agent  on  their  behalf^  by  the  plaintiffs^  for  pay- 
«•  ment  of  the  amount  of  the  said  bonds,  nor  was  there  any 

Wbstk&n  refusal  of  the  defendants  to  pay  the  amount  thereof.  No 
interest  has  been  pud  to  the  plaintiffs,  nor  were  the  prin- 
cipal sums  mentioned  in  the  respectiye  deed-polls  or  deben- 
ture bonds,  or  any  part  thereof,  paid  to  the  plaintiffs  before 
the  commencement  of  this  action.  The  defendants  paid 
into  court  the  principal  monies  on  the  several  deed-polls  or 
debenture  bonds^  amounting  to  £5000,  under  the  plea  of 
payment  into  court,  denying  their  liability  beyond  that 
amount. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiffs  are  entitled  to  recover  in  the  action  interest  for  the 
time  which  elapsed  between  the  15th  of  January,  1844,  and 
the  time  when  the  defendants  paid  money  into  court,  or  for 
any  portion  of  such  time ;  and  for  the  purposes  of  this 
case,  the  Court  is  to  have  the  same  powers,  if  necessary, 
as  a  jury  would  have  had.  If  the  Court  shall  be  of 
opinion  in  the  affirmative,  the  defendants  are  to  with- 
draw their  plea,  and  the  plaintiffs  to  be  entitled  to  sign 
judgment  by  confession,  for  such  amount  and  rate  of  in- 
terest as  the  Courtshall  think  fit.  If  the  Court  shall  beof 
a  contrary  opinion,  then  judgment  as  in  the  case  of  a  non- 
suit is  to  be  entered. 

Watson,  for  the  plaintiffi,  was  stopped  by  the  Court, 
who  called  upon 

Martin,  for  the  defendants. — Two  questions  arise  here: 
first,  what  is  the  liability  for  interest  at  common  law ;  and 
secondly,  what  is  the  effect  of  the  stat.  3  &  4  WilL  4,  c.  42, 
B.  28.  Now  it  is  submitted,  that  at  common  law  no  interest 
was  recoverable  upon  a  debt,  and  that  it  can  only  be  given 
upon  a  supposed  contract  in  respect  of  mercantile  debts. 
There  are  undoubtedly  conflicting  dicta  on  this  subject, 
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and  there  have  been  cases  at  Nisi  Prios,  where  interest  has  1847. 
been  given  upon  debts  as  part  of  the  damages.  But  the  pbiob 
true  rule  is  that  laid  down  bj  Holroyd^  J.,  in  JBtggina  v.  ^^  %k%ax 
Sargent  (a)  (which  was  an  action  of  coYcnant  on  a  policy  WBgxBaK 
of  insurance),  that  <*  unless  interest  be  payable  by  the  con- 
sent of  the  parties,  express,  or  implied  from  the  usage  of 
trade  (as  in  the  case  of  bills  of  exchange)  or  other  circum- 
stancesii  it  is  not  due  by  common  law."  •  .  •  He  says  fur- 
ther, after  referring  to  several  cases  to  that  ^ect — '<  Inde- 
pendently of  these  authorities,  I  am  of  opinion^  upon  the 
principles  of  the  common  law^  that  interest  is  not  payable 
upon  a  sum  certain  payable  at  a  given  day.  The  action  of 
debt  was  the  specific  remedy  appropriated  by  the  common],law 
for  the  recovery  of  a  sum  certain.  Now  in  that  action  the 
defendant  was  summoned  to  render  the  debt,  or  shew  cause 
why  he  should  not  do  sa  The  payment  of  the  deht  satis- 
fied the  summons,  and  was  an  answer  to  the  action.  If 
this^  therefore,  had  been  an  action  of  debt,  the  payment  of 
the  principal  sum  would  have  been  a  good  defence,  because 
the  interest  is  no  part  of  the  debt»  but  is  claimed  only  as 
damages  resulting  from  the  non-payment  of  the  debt." 
And  in  that  case  interest  was  held  not  to  be  recoverable. 
Here,  moreover,  the  rule  applies,  that  *^  expressum  cessare 
fiuat  tadtum ;"  the  agreement  to  pay  interest  up  to  a  cer- 
tain time  excludes  a  contract  to  pay  it  after  that  time. 
\Parhei  B. — That  is  not  quite  true :  in  covenant  on  a 
mortgage  deed,  whereby  interest  is  payable  up  to  a  certain 
time,  the  mortgagee  recovers  interest  beyond  that  time.] 
It  is  di£Scult,  at  all  events,  to  distinguish  between  a  cove- 
nant to  pay  money  on  the  ensuing  Ist  of  January,  and  a 
covenant^  as  in  Higgine  v.  Sargent^  to  pay  money  on  the 
1st  of  January  after  the  death  of  a  particular  person. 
[Platti  B. — In  Page  v.  Neuman  (i).  Lord  Tenterden  states 
the  rule  to  be,  that  interest  is  not  due  on  money  secured  by 

(a)  2  B.  &  A.  348.  (ft)  9  B.  &  C.  378. 
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1847.  a  written  instnuneaty  unless  it  appears  on  the  face  of  the 

Paios  instrument  that  interest  was  intended  to  be  paid,  or  unless  it 

The  GuAT  ^  implied  from  the  usage  of  trade.]    Atkinson  v.  Jones  (a) 

WssTsaN  IB  the  only  case  in  which  it  is  expressly  stated  that,  under 

Railway  Co,  i-iii*  ii  • 

a  mortgage  deed  whereby  mterest  is  payable  up  to  a  certain 
day,  interest  beyond  that  day  may  be  recoyered  as  damages. 
Why  should  it  be  so  in  that  case,  more  than  in  the  case  of 
any  other  debt  payable  on  a  day  certain  ?  [Parke,  B. — ^Be- 
cause the  deed  shews  the  intention  of  the  parties,  that  it 
should  be  a  debt  bearing  interest.  The  case  of  SBggins  ▼• 
&ir^«n/ differs  from  the  present,  because  here  there  is  an  ex- 
press contract  to  pay  interest  up  to  a  certain  day.]  How  can 
the  Court  imply  from  that  a  contract  to  pay  it  beyond  that 
day?  [Parke,  B. — The  jury  giye  it  as  damages  for  the  deten- 
tion of  the  debt.  It  is  not  recoverable  €U  interest  on  the  con- 
tract itself.  Alderson,  B. — Surely  there  is  a  great  differ- 
ence between  giving  interest  as  damages,  on  interest-bear- 
ing money  or  the  contrary.  If  the  money  be  employed  on 
interest,  it  is  reasonable  to  suppose  it  would  continue  to  be 
so  employed.]  It  would  be  reasonable  also,  on  that  prin- 
ciple, to  give  it  in  every  case  of  money  payable  on  a  given 
day.  [Parke,  B. — And  therefore  the  recent  statute  has 
enabled  the  jury  to  take  an  equitable  view,  and  give  it 
wherever  there  has  been  a  notice  demanding  payment  of 
interest  on  a  debt  payable  at  a  given  day.] 

Parke,  B. — >This  is  substantially  a  mortgage.  The 
constant  and  invariable  practice  is  to  give  interest  by  way 
of  damages  in  such  cases :  Dickenson  v.  Harrison  (b),  Wat- 
kins  V.  Morgan  (c).  If  this  were  simply  the  case  of  a  de- 
benture payable  on  the  1st  of  January,  we  should  then 
have  to  consider  whether,  under  the  stat.  3  &  4  WilL  4, 


(a)  2  Ad.  &  E.  439.  cases  collected,   1   Saund.  201, 

(6)  4  Price,  282.  n.  (n). 

(c)  6  C.  &  P.  661.    See  the 


HILARY  TEBM^   10  TICT.  249 

we,  as  a  jury,  should  give  inferest ;  which  would  depend        1847. 
onwhatweshouldthinkastoihepariywhosedutyitwaa      ^^^^ 
to  move  towards  the  paymeut  of  the  money.     Hereafter,  if  «• 

,^  .!,«/•  ,  /%  .  The  Grxat 

the  Company  wish  to  be  free  fix>m  the  payment  of  aocruing     Wbstbkn 
interest,  they  must  not  only  have  their  money  ready  on  the       ^^^^^    ^' 
day  mentioned  in  the  debei^res,  but  mtist  giye  notice  to 
the  creditor  of  their  intention  to  pay.     Strictly ^  they  must 
tend^  the  money,  but  this  would  not  be  insisted  on.  There 
must  be  judgment  f(ur  the  plaintiffs. 

Aldebson,  B.,  Bolfe,  B.,  and  Pjlatt,  B.,  concurred. 

Judgment  for  the  plaintiffiu 


Strutt  t;.  Mary  Farlab.  j^^^^  ig^ 

Assumpsit.    The  declaration  stated,  that  whereas  a.  having  re- 
heretofore,  to  wit,  on  &c,  the  plaintiff  had  recovered,  by  ~^t  for'iSso' 
the  judgment  of  this  Court,  the  sum  of  2811  Ss.  6d,  against  againit  B., 

isrcoQ  with  C 

one  William  Farlar,  the  plaintiff  promised  to  and  agreed  to  forbear  to 
with  the  defendant,  that,  in  consideration  of  the  promise  (^  ^n^^  thT^' 
the  defendant  theimafter  mentioned,  he  the  plaintiff  would  ^^^^^^^ 
forbear  to  sue  out  execution  against  the  said  William  in  oonaidera- 
Farlar  upon  the  ndd  judgment  until  after  the  3rd  day  of  c.  agreed  that 
December,  1845 :  and  thereupon  the  defendant  promised  b^ore'^hat'dlij'^ 
that  he  would,  on  or  before  the  said  3rd  day  of  December,  erect  a  rab- 

^  •  Btantial  hoaae, 

erect  and  finish  a  good  and  substantial  house,  and  woidd  and  cause  a 

cause  to  be  granted  to  the  plaintiff  a  lease  of  tiie  same;  and  granted  to  a.  ; 

that  if  the  defendant  did  erect  and  finish  such  house  before  ^^^'ted, 

the  said  3rd  day  of  December,  and  cause  such  lease  to  be  ^^  ^  »^- 

,  ,       nction  of  the 

granted,  such  lease,  when  gnmted,  should  be  in  full  satis*  judgment. 

In  an  action 
for  the  breach 
of  dus  agreement,~>iEre/Jy  that  the  Talne  of  the  house  was  the  measure  of  damages,  and  that 
BQch  Talne  was  properly  estimated  at  the  amount  of  the  judgment-debt. 
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1847.  faction  and  discharge  of  sach  judgment  The  dedaiation 
then  all^ed^  that  the  plaintiff  had  performed  the  said 
agreement  on  his  part,  that  he  was  ready  to  receive  the 
said  leasCi  and  that  he  requested  the  defendant  to  build  the 
said  house.  Breach,  that  the  defendant  did  not,  on  or 
before  the  said  3rd  day  of  December^  build  the  said  house^ 
and  cause  the  sud  lease  to  be  granted,  whereby  the  plaintiff 
was  likely  to  lose  the  amount  of  the  said  judgment,  &c* 

Judgment  was  rigned  against  the  defendant  for  want  of 
a  plea,  and  a  writ  of  inquiry  was  executed  thereon,  before 
the  under-sheriff  of  AOddlesex.  Evidence  was  given  on  the 
part  of  the  plaintiff,  that  the  house,  if  it  had  been  built 
according  to  the  defendant's  agreement,  would  have  been 
worth  from  £280  to  £300.  The  under-sheriff  directed  the 
jury,  that  the  plaintiff  was  entitled  to  recover,  by  way  of 
damages,  the  value  of  that  which  the  defendant  had  pro- 
mised to  give  in  consideration  of  the  plaintiff's  fbrbeaiance 
to  issue  execution.  The  jury  gave  a  verdict  for  the  plain- 
tiff, damages  £281. 

UdaU  now  moved  for  a  rule  to  shew  cause  why  there 
should  not  be  a  new  assessment  of  damages,  on  the  ground 
of  misdirection.— The  true  measure  of  damages  in  this 
case  was  the  difference  between  the  amount  of  the  judg- 
ment and  the  value  of  the  house.  [JPtxrhe,  B. — The  value 
of  the  judgment  is  £281 ;  therefore  that  is  the  amount  to 
be  paid,  because  the  defendant  has  agreed  to  be  responsible 
for  that  amount.  As  soon  as  the  defendant  pays  the 
damages,  the  plaintiff  will  be  bound  to  enter  up  satisfiustion 
on  the  judgment.]  It  is  a  contract  for  the  purchase  of  the 
judgment.  It  is  as  if  the  agreement  were,  that  on  the  per* 
formance  of  it  on  the  part  of  the  defendant,  the  judgment 
should  be  assigned  to  her.  It  is  like  a  contract  for  the 
purchase  of  land,  which  is  to  be  completed  by  a  particular 
day.  [Parkey  B. — It  is  notiiing  like  a  purchase  of  the 
debt.     The  consideration  is  the  forbearance  to  sue  out 
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V. 


ezecation  against  the  original  debtor  for  a  conaderable  1B47^ 
time,  in  oondderation  of  which  the  defendant  undertakes  Sraurr 
to  pay  the  debt.  She  agrees  to  purchase  that  &vour  to 
the  originial  defendant  at  the  price  of  the  lease  of  a  honse; 
and  she  has  got  all  that  she  bargained  for  as  the  considerar 
tion  of  the  thing  she  was  to  do.  She  must  therefore  pay 
the  price,  and  pkce  the  plaintiff  in  the  same  sitoation  as  if 
she  had  performed  her  promise.  If  it  is  to  be  paid  in 
money,  she  most  pay  it;  if  by  the  ddivery  of  a  thing  of 
ascertained  Talne,  that  yalne  ia  the  measure  of  damages.] 
The  question  is,  how  much  the  plaintiff  has  lost  by  the 
non-performance  of  the  contract.  [Parke,  B.— He  has  lost 
that  which  you  engaged  to  give  him  in  performance  of  the 
contract.]  If  the  ori^nal  debtor  is  sdiyent,  the  plaintiff 
may,  notwithstanding  this  yerdict,  recover  the  whole  debt 
against  him.  [Parke,  B. — That  may  be:  whether  the  de- 
fendant may  get  an  assignment  of  the  judgment  debt  in 
equity,  is  another  matter.] 

Per  Cubiam  (a), 

Rule  refused. 


(a)  Polheky  C.  B^  Parte^  B^  Aliermm,  B.,  and  Ro^ej  B. 


252  CA8B8  IN  THE  EZCHBaUEB, 

1847. 

Jon.  20.      Bbown^  PubHc  Officer,  &a  v.  Btsbs,  Jeffries,  Smith, 

HuzHAM,  James,  Thomas,  and  Williams. 

By  the  deed  of  AsSUMPSIT  hj  the  plaintiff  as  the  public  officer  of 

mfaing  com-  the  North  and  South  Wales  Bank,  agahist  the  defendants 

pro^^^*Xit  ^  aooeptors  of  three  biUa  of  exdiange  for  the  sums  of 

theaffainof  1267.  Vs.  3^,  lOU  16j.  6d,  and  14821  8m.  2d.,  beaiuur 

the  Company 

jhooidbeman.  date  the  27th  June,  26th  August,  and  3rd  September,  in 

B^tee^f  s^en  the  year  1842»    The  bills  were  drawn  by  one  Robert  Bo- 

^^^^ll^l^  bevts,  payable  to  his  order  two  months  after  date^  indorsed 

directors;  and  by  him  to  Bobert  Lloyd,  and  by  Lloyd  to  the  banking  co- 

iJieT  were  en*  _  _  « 

powered,  at  jMrtneiBiup,  and  were  aooeptod  by  one  or  the  defendants^ 
SI^S?^'  "  ^  W.  Byera,"  for  the  dinoton  of  the  Lbryndu  Mining 
^:^4X^  "Company."  The  defendant  Bye»  soflfered  judgment  by 
the  resident  di-  default;  the  Other  defendants  pleaded  that  they  did  not 

rector  or  man-  •      ,  •.. 

ager,  to  snper-    accept  the  bills. 

^JM  a^  Uie  -^^  ^®  ^™^'  before  Coleridge^  J.,  at  the  Summer  Assizes 

local  concerns     for  the  county  of  Merioneth,  1846,  a  verdict  was  taken  by 

tnerco't  oire 

workmen,  pro-  Consent  for  the  plaintiff,  damages  £406,  subject  to  the  opin- 
&c.%ats^jMt  ^^^  ^^  the  Court  upon  a  case  which  stated  in  substance  as 

to  the  instruc.     foUows:— 
bona  he  might 

from  time  to  In  the  year  1836,  a  Company  was  formed  tmder  the 

from  the  man-  name  of  the  '*  Llwyndu  Mining  Company,"  for  the  pur- 
towLmTe  fHM  P^^®  ^^  taking  on  lease  and  working  a  certain  copper  mine, 
to  transmit        called  the  liwyndu  Mine,  in  the  counties  of  Merioneth 

monthly  ac-  •' 

oonntsofthe  and  Carnarvon.  By  articles  of  agreement  under  seal, 
wiige8paid,&c.,  dated  the  27th  December,  1839,  made  between  all  the 
moa*ofididcbts  ^®^®^^*^t8,  together  with  others,  it  was  covenanted  that 
and  liabilities     the  parties  should  become  associated  as  a  Company,  under 

doe  from  the 
Company;  with 

a  proviso  that  he  shonld  not  expend  or  engage  the  credit  of  the  Company  for  any  snm  exceeding 
j^O  in  any  one  month,  without  the  express  authority  in  writing  of  three  of  the  managing  direc- 
tors : — HM,  that  this  deed  did  not  anthorise  B.  to  draw  or  accept  bills  of  exchange  in  the  name 
of  the  Company,  eren  for  the  necessary  purposes  of  the  mine,  without  the  express  authority  of 
the  managing  directors.  HM,  also,  that  a  managing  director,  who  was  represented  at  a  meet- 
ing of  directors  by  proxy,  was  not  bound  by  a  resolution  of  the  directors  present  at  such  meet- 
ing, authoridng  tiie  resident  director  to  accept  bills  for  the  Company. 
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the  name  of  ''  The  Llwynda  liGmiig  Company,"  for  the  ^1847* 
pmipose  of  working  the  said  mine  as  co-^venturersy  and 
that  the  affidrs  of  the  Company  shoold  be  conducted  by  a 
committee  of  seven  shareholders,  called  managing  direc- 
tors* It  was  further  stipulated  that  B.  W.  Byers  should 
be  and  contintie  the  reddent  director  or  manager,  to  super* 
intend  the  said  mine  and  the  local  concerns  thereof  and  to 
hire  and  employ  a  sufficient  number  of  able  and  experienced 
miners  and  woikmen,  and  provide  all  needful  implements, 
materials,  and  machinery,  and  in  all  respects  to  direct  and 
manage  the  workings  of  the  said  mine,  according  to  the 
reservations,  covenants,  &o.  contained  in  the  lease  thereof^ 
and  so  as  most  eflfectually  to  promote  the  interests  of  the  said 
Company,  but  subject  to  the  instructions  he  might  from 
time  to  time  recdve  from  the  said  managing  directors,  and 
that  once  every  month  he  should  transmit  to  the  said 
secretary  his  accounts,  shewing  the  quantity  of  ore  raised 
and  made  ready  for  sale,  the  sums  paid  and  expended  by 
him  for  wages  and  salaries,  and  finr  materials,  and  others 
wise  on  aeeount  of  the  said  mine  during  the  previous 
month,  together  witii  a  statement  of  all  ddi>t8  and  liabilities 
due  from  the  said  Company,  and  a  fiiU  and  correct  report 
of  the  then  state  and  prospects  of  the  said  mine:  provided 
always^  tiiat  the  said  B.  W.  Byers,  or  other  local  director 
for  tiie  time  being,  should  not  expend  or  engage  tiie  credit 
of  the  said  Company  for  any  sum  exceeding  £50  in  any 
one  months  witiiout  the  express  authority  in  writing  of 
three  of  the  said  managing  directors.  The  deed  contained 
various  stipulations  as  to  the  times  of  the  meetings  of  the 
directors^  tiie  mode  cf  voting,  &c.,  among  which  was  a 
chiuse  empowering  them  to  vote  by  proxy;  and  was  exe- 
cuted by  all  the  defendants.  The  defendants  Jefiries, 
Smith,  Huxham,  James,  and  TViIliams  were,  at  the  same 
meeting,  appointed  five  of  &e  seven  managing  directors;  the 
defisndant  Thomas  was  also  i^pointed  a  managing  director 
inl840,  on  the  retirement  of  one  of  the  two  remaining  direc- 
tors ;  and  all  these  six  defendants  continued  in  office  until  the 
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1847.        end  of  tiie  year  1842.    The  defendant  Byers  also  continued 
to  be  the  local  director  until  the  same  period^  and  he  regu- 
larly transmitted  to  the  secretary  monthly  accounts  of  his 
expenditure  for  wages,  materials,  &c.  in  respect  of  the  mine, 
which  were  called  *'  cost  sheets."    The  average  monthly 
cost  was  from  £95  to  £150.    In  April,  1842,  the  affiurs  of 
the  Company  became  embarrassed,  and  no  remittances  were 
sent  to  the  defendant  Byers  on  account  of  the  expenses  of 
the  mine.    On  the  5th  of  May  in  that  year,  Byers  applied 
to  tiie  North  and  South  Wales  Bank  at  Portmadoc  for  an 
advance,  for  the  purpose,  as  he  alleged,  of  paying  the 
March  cost  sheet.     The  bank,  accordingly,  discounted  for 
him  a  bill  of  exchange,  drawn  by  R.  Roberts,  and  accepted 
by  Byers,  as  resident  director,  for  the  directors  of  the  Mining 
Company.     This  bill,  together  with  two  others  drawn  and 
accepted  in  a  like  manner,  for  the  payment  of  the  cost  sheets 
for  the  months  of  April  and  July,  were  renewed  by  Byers  on 
their  becoming  due,  and  formed  the  subject  of  the  present 
action.    During  this  time  Byers  had  not  sufficient  funds  to 
pay  the  wages  of  the  men  and  the  other  ordinary  expenses 
of  the  mine  for  the  months  of  March,  April,  and  July,  ex- 
cept from  the  proceeds  of  the  above  bills,  and  the  same 
were  necessarily  obtained  and  bon&  fide  applied  for  that 
purpose.     At  the  time  of  the  above  advances,  the  bank 
did  not  know  of  or  make  any  inquiries  respecting  the  deed 
of  settlement,  or  the  extent  of  the  interest  of  any  of  the 
defendants  in  the  mine.    On  the  26th  of  June,  on  the  23rd 
of  July,  and  on  other  occasions,  Byers  informed  the  secre- 
tary and  the  committee  that  he  had  taken  up  money 
from  the  bank  in  payment  of  the  expenses  of  the  mine. 
On  the  27th  of  July  a  special  general  meeting  of  the 
shareholders  was  convened,  at  which  all  the  defendants 
(except  Byers  and  James)  were  present,  and  Byers's  com- 
munications were  read;  when  it  was  resolved  to  wind  up 
the  affiurs  of  the  Company,  and  a  copy  of  the  resolu- 
tions then  passed  was  transmitted  to  the  defendant  Byers. 
On  the  26th  of  October,  1842,  the  defendant  Byers  in* 
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formed  the  secretary  by  letter  that  the  several  bills  drawn  1847. 
by  him  would  become  due  on  certain  days,  and  received 
for  answer,  that  the  C!ompany  knew  nothing  of  the  bills, 
and  that  no  one  was  authorized  to  draw  bills  or  raise 
money  in  their  names.  On  the  17th  of  December,  Byers 
wrote  a  letter  to  the  committee,  in  which  he  stated  fully  the 
reasons  of  his  drawing  the  bills  in  question,  the  dates  and 
amounts  of  the  bills,  and  the  mode  in  which  the  proceeds  had 
been  applied.  On  the  21st  of  December,  1842,  a  special 
general  meeting  of  the  shareholders  was  held,  at  which  the 
defendants  Huzham,  Jefiries,  and  Smith  were  present  in 
person,  and  the  defendants  James,  Thomas,  and  Williams 
by  proxy.  On  that  occasion  Byers's  letter  of  the  17  th  of 
December  was  read,  and  it  was  resolved,  amongst  other 
things,  that  the  sum  of  £980  and  upwards  was  due  then  from 
the  Company;  and  it  being  necessary  to  liquidate  the  debts 
immediatdy,  it  was  the  opinion  of  the  meeting  that  the 
amount  must  be  provided  by  the  shareholders.  The  above 
sum  of  £980  included  the  amount  of  the  bills,  the  subject 
of  this  action,  the  payment  of  which  was  the  subject  of 
discussion  at  the  meeting. 

The  above  &cts  having  been  proved,  it  was  contended 
on  behalf  of  the  defendants,  that  Byers  had  no  authority  to 
accept  the  bills  in  question,  or  any  bills,  on  behalf  of  the 
managing  'directors,  nor  could  have  any  such  authority  by 
reason  of  the  clause  in  the  deed  of  settlement,  restricting 
him  from  engaging  the  credit  of  the  Company  to  a 
greater  extent  than  £50  in  any  one  month. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is  entitled  to  recover  in  this  action  upon  all  or  any 
of  the  bills  of  exchange  mentioned  in  the  declaration ;  if  the 
Court  should  be  of  opinion  that  he  is,  the  verdict  for  the 
plaintiff  is  to  stand,  or  to  be  entered  for  such  sum  as  the 
Court  shall  think  fit;  if  the  Court  should  be  of  a  contrary 
opinion,  a  nonsuit  is  to  be  entered. 

VOL.  XVI.  s  M.W. 
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1847.  The  AUorney^Gtneraly   for  the   plaintifF. — There   was 

ample  evidence  to  charge  all  these  defendants,  as  having 
expressly  authorized  the  defendant  Byers,  the  local  or 
resident  director  of  this  mine,  to  accept  the  biUs  in  ques- 
tion. [Parhey  B. — ^What  evidence  is  there  to  fix  the  de- 
fendant James  ?  He  was  not  present  at  any  meeting,  but 
only  appeared  by  proxy.]  The  deed  enables  the  managing 
directors  to  attend  and  vote  by  proxy.  [Parhey  B. — But 
only  for  purposes  within  the  scope  of  the  deed,  which  thb 
is  not.]  That  is  the  question.  The  deed  provides,  that 
the  local  director  '*  shall  not  expend,  or  engage  the  credit  of 
the  said  Company  for^  any  sum  exceeding  £50  in  any  one 
month,"  without  the  express  autliority  in  writing  of  three 
of  the  directors.  {Parke,  B. — That  is,  he  may  engage  the 
credit  of  the  Company  to  the  extent  of  £50  for  the  pur- 
poses of  the  mine.]  Surely,  then,  he  is  equally  authorized 
to  pledge  the  credit  of  the  Company  by  borrowing  £50  in 
order  to  pay  the  ordinary  expenses  of  the  mine,  instead 
of  letting  every  workman  have  a  right  of  action  against  the 
Company  for  his  wages.  Besides,  he  is  to  send  in  to  the 
Company  monthly  statements  of  the  debts  and  liabilities  of 
the  Company.  That  contemplates  an  authority  on  his  part 
to  impose  debts  and  liabilities  upon  them.  Could  he  not 
have  bought  goods  for  the  mine  on  credit?  If  so,  why 
may  he  not  equally  obtain  credit  for  the  like  purposes,  by 
means  of  the  acceptance  of  a  bill  of  exchange  ? — He  re- 
ferred to  Tredwen  v.  Bourne  (a),  Hawtayne  v.  Bourne  (i), 
and  Hawhen  v.  Bourne  (c). 

Townsendy  for  the  defendant,  was  not  called  upon. 

Parke,  B. — I  am  clearly  of  opinion,  that  the  defendant 
Byers  was  not  authorized  to  pledge  the  credit  of  the  Com- 
pany by  accepting  bills  of  exchange,  without  express  au- 

(a)  6  M.  &  W.  461.       (6)  7  M.  &  W.  585.      (c)  8  M.  &  W.  703. 
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thority.  The  KabiUiies  spoken  of  in  the  deed  are  those  1847. 
which  relate  to  the  price  of  goods  supplied  to  the  mine,  or 
the  wages  of  the  workmen.  The  point  is  quite  settled  bj 
the  recent  cases.  Then  there  is  no  evidence  of  express 
authority  to  fix  all  the  defendants^  because  the  defendant 
James  was  not  present  at  any  meeting  at  which  an  author- 
ity to  accept  these  bills  was  given  or  recognised,  and  there- 
fore is  not  bound.     There  must  be  judgment  of  nonsuit. 

AiJ>EBflON>  B.,  concurred. 

BoLFX,  B. — There  is  an  important  distinction  in  this 

case,  which  ought  to  be  strictly  observed.     A  person  who 

authorizes  the  manager  of  the  mine  to  pledge  his  credit  for 

the  purposes  of  the  mine,  gives  him  power  to  bind  him, 

though  absent.     That  authority,  however,  is  a  very  limited 

one,  and  may  be  exercised  without  much  danger  of  fraud 

or  serious  injury.     But  if  we  are  to  imply  an  authority  to 

borrow  money  from  a  banker,  the  banker  may  advance  ten 

or  twenty  thousand  pounds,  and  the  party  may  be  utterly 

ruined. 

Judgment  for  the  defendants. 


Haunett  and  Wife  v.  Maitland.  Jan.  20. 

L/ ASE. — The  declaration  stated,  that  whereas  the  defend-*  A  deciaratioii 
ant  heretofore,  to  wit,  on  &c.,  held  and  occupied  a  certain  £^^e  de-  ' 

fendant  held 
and  oocapied  a 
meaaaage,  &c.,  aa  tenant  thereof  to  the  plaintiff,  under  a  demiae  thereof  made  hy  the  plaintiff  to 
the  defendanti  by  reason  of  which  said  tenancy  it  became  and  was  the  duty  of  the  defendant  to 
manage  and  nae  the  aaid  tenementa  in  a  tenant-like  and  proper  manner,  and  not  to  permit  or 
commit  waste  thereto  ;  yet  the  defendant  did  not  manage  and  use  the  said  tenements  in  a  te- 
nant-like and  proper  manner,  but  on  the  contrary  thereof,  wrongfully  and  unjustly  suffered  and 
permitted  them  to  be  waate,  ruinous,  &c.  for  want  of  tenantable  and  necessary  repaira : — Held 
bad,  on  general  demurrer,  for  not  shewing  that  the  defendant  was  more  than  a  tenant  at  will,  who 
ia  not  UMb  to  an  action  for  permUtive  waste. 

SembUf  a  tenant  for  years  if  liable,  under  the  statute  of  Gloucester,  6  £dw.  1,  c.  5,  to  an  ac- 
tion for  permiaiiTe  waste. 

82 
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1847^      messuage^  dwelling-house,  and  premises,  as  tenant  thereof 
Ha&nitt     ^  ^^  pkintiiFs,  under  a  demise  thereof  theretofore  made 
*'  by  the  plaintiffs  to  the  defendant,  the  reversion  thereof  be- 

longing to  the  plaintiffs;  by  reason  of  which  sud  tenancy, 
it  became  and  was  the  duty  of  the  defendant,  during  all  the 
time  aforesaid,  to  manage  and  use  the  said  tenements  in  a 
tenant-like  and  proper  manner,  and  not  to  permit  or  commit 
waste  thereto:  yet  the  defendant  did  not  nor  would  manage 
and  use  the  said  tenements  in  a  tenant-like  and  proper 
manner,  but,  on  the  contrary  thereof  wrongfully  and  un- 
justly suffered  and  permitted  the  said  messuage,  dwelling- 
house,  &c  to  become,  be,  and  remain,  and  the  same  still 
are,  waste,  ruinous,  and  in  great  decay,  for  want  of  tenant- 
able  and  necessary  repairs^  and  for  want  of  being  managed 
in  a  tenant-like  and  proper  manner. 

Demurrer  to  so  much  of  the  declaration  as  charges  that 
the  defendant  did  permit  waste,  and  the  grieyances  therein 
mentioned  which  were  and  are  permissive  waste. — Joinder 
in  demurrer. 

The  point  stated  for  argument  by  the  defendant  was, 
that  under  the  demise  as  stated  in  the  declaration,  the  de- 
fendant was  not  by  law  liable  for  pemussive  waste. 

•/.  Pitt  Taylor  was  heard  in  support  of  the  demurrer,  in 
last  Michaehnas  Vacation  (Nov.  28). — This  declaration 
discloses  nothing  from  which  it  can  be  inferred  that  the  de- 
fendant had  any  greater  interest  in  the  demised  premises 
than  that  of  a  tenant  at  will.  It  states  nothing  more  than 
the  simple  relation  of  landlord  and  tenant ;  no  period  for 
the  duration  of  the  tenancy  is  stated ;  no  rent  is  mentioned, 
and  none  is  alleged  to  have  been  paid.  And  if  the  state- 
ment be  defective  or  ambiguous,  that  construction  b  to  be 
adopted  which  is  most  unfavourable  to  the  party  pleading: 
Stephen  on  Pleading,  415, 452.  [He  referred,  on  this  point, 
to  the  2nd  section  of  the  Statute  of  Frauds,  29  Car.  2, 
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c»  3,  and  to  Richardson  v.  Gifford  (a).]     Now  no  action        1847. 
for  permUnoe  waste  will  lie  against  a  mere  tenant  at  wilL      „    ^^^ 
Torriano  v.  Young  (&)  is  an  authority  that  it  cannot  be  v. 

maintained  even  against  a  tenant  from  year  to  year.  At 
oommon  law,  no  action  in  the  nature  of  waste  lay  by  land- 
lord against  tenant;  the  right  of  action  is  founded  on  the 
statutes  of  Marlebridge  and  Gloucester :  Com.  Dig.  Waste, 
(A  2);  and  these  statutes  clearly  do  not  apply  to  the  case 
of  a  tenant  at  will.  Indeed,  it  may  be  doubted  whether 
the  words  of  them  include  permissive  waste  at  alL  There 
are  some  old  authorities  that  they  do:  see  2  Boll.  Abr. 
828 ;  but  there  are  no  recent  decisions  to  that  effect 

The  case  stood  over  until  this  day,  when  the  Court  called 
upon 

BramweU  to  support  the  declaration. — This  is  a  general 
demurrer  to  a  part  of  the  declaration,  on  the  ground  of  am- 
biguity, and  the  declaration  is  not  to  be  construed  so  unfa- 
Tourably  against  the  plaintiff  as  if  it  were  on  special  demur- 
rer :  Bemns  v.  Hulme  (c).  [Parhey  B. — In  order  to  support 
it,  you  must  make  out  that  every  tenant  is  liable  for  per- 
missive waste ;  but  the  statute  of  Gloucester  applies  only  to 
tenants  for  life  or  for  years.  Every  allegation  in  this  de- 
daration  might  be  satisfied  by  the  defendant's  being  a 
tenant  at  wUl,  in  the  strict  sense  of  tiie  term.  Alderson, 
B. — In  truth,  this  is  in  the  nature  of  a  special  demurrer;  it 
admits  that  the  words  used  in  the  declaration  are  sufficient 
to  justify  the  action  for  commissive  waste,  but  says  they 
are  not  sufficient  to  sustain  an  action  for  permissive  waste.] 
The  declaration  may  consist  with  a  tenancy  at  will;  and  if 
tiie  defendant  says,  that  for  tlus  ambiguity  it  ought  to  be 
read  most  favourably  for  him,  he  ought  to  have  demurred 
spedally :  1  Chit  Plead.  260.  This  is,  in  truth,  a  general 
demurrer  for  ambiguity.     On  general  demurrer,  or  after 

(a)  1  Ad.  &  E.  52.        (b)  6  C.  &  P.  8.        (c)  15  M.  &  W.  97. 
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sJ2^[^  pleading  over,  the  pleading  is  to  be  construed  in  that 
Harnett  Sense  which  will  require  an  answer:  Bevins  y.  Hulme, 
Maitland.  'Stead  v.  Payer  {a).  In  order,  therefore,  to  support  this 
declaration,  it  must  be  taken  that  the  defendant  is  tenant 
from  year  to  year,  if  the  words  are  capable  of  that  con- 
struction. Now  the  statement  in  the  declaration  is  not 
properly  a  description  of  a  tenancy  at  wilL  But,  fur- 
ther, assuming  that  it  must  be  taken  to  be  such,  it  is  not 
open  to  the  defendant  to  say,  on  these  pleadings,  that  an 
action  for  permissive  waste  will  not  lie ;  for,  by  demurring 
to  the  declaration,  which  states  that  it  became  and  was 
the  duty  of  the  defendant  to  manage  the  tenements  in  a 
proper  and  tenant-like  manner,  and  not  to  permit  waste, 
the  defendant  has  admitted  the  existence  of  such  a  tenancy 
as  entailed  upon  him  that  obligation.  The  proper  mode  of 
raising  the  question  was  by  traversing  the  holding  as  tenant 
on  the  terms  alleged.  As  the  allegation  stands,  it  is  merely 
an  inartificial  statement  of  a  holding  on  those  terms:  HaUi" 
foLx  V.  Chambers  (&)•  \_Parke,  B. — It  is  not  an  allegatioQ 
of  a  holding  on  those  terms,  but  a  general  allegation  that 
he  held  as  tenant,  and  that  by  reason  thereof  it  became 
his  duty  not  to  permit  waste.  Plati,  B. — It  is  a  conclusion 
of  law  from  the  allegation  of  a  tenancy.]  Thirdly,  an  ac- 
tion for  permissive  waste  will  lie  against  a  tenant  from  year 
to  year,  who  is  a  tenant  for  years  within  the  meaning 
of  the  statute  of  Gloucester:  2  Inst  145;  Co.  Litt.  56, 
57.  a,  n.  (1);  Countess  of  Shrewsbury's  Case{c);  and  the 
statute  extends  to  every  kind  of  waste,  permissive  as  well 
as  commissive.  There  are  some  cases  which  appear  to 
be  to  the  contrary,  but  which,  when  examined,  are  not  so. 
In  Gibson  v.  Wells  {d)^  the  defendant  was  no  more  than 
tenant  at  wilL     In  Heme  v.  Benbow  (e),  the  acts  alleged 


(a)  1  C.  B.  782.  (d)  1  N.  R.  290. 

(b)  4  M.  &  W.  062.  («)  4  Taunt.  764. 
(e)  6  Rep.  13  b. 
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amounted  to  mere  non-repair,  which  is  not  equivalent  to         1847. 
permissive  waste ;  and  the  same  observation  applies  to  Jtmes      ^^^  ^ 
y.Hai(a\  ""i^.' 

Maitulnd. 

•71  p.  TayloTf  in  reply. — This  is  not  matter  of  form,  but 
of  substance;  and  if  so»  it  is  properly  raised  by  general 
demurrer.  It  would  be  perfectly  consistent  with  this  de- 
daration,  that  the  defendant  was  tenant  for  two  days  only, 
one  before  and  one  after  the  marriage  of  the  plaintiffs. 
The  defendant  is  not  said  to  be  possessed  for  any  term ;  a 
tenancy  merely  is  stated,  which  the  Court  cannot  infer  to  be 
any  more  than  a  tenancy  at  will :  Roe  v.  Lees  (6),  Richard- 
son  v.  Langridge{c)y  Doe  d.  Hull  v.  Wood{d).  This  is  not 
ambiffttUy,  but  insufficiency  of  statement,  which  is  a  sub- 
stantial defect  in  the  pleading. 

Secondly,  a  tenant  ^rom  year  to  year  is  not  liable  for  per- 
missive waste.  The  statutes  of  Marlebridge  and  Glouces- 
ter have  no  application  to  permissive  waste ;  the  words  of 
the  former  are  "  qui  facient  vastum ;"  and  the  latter  intro- 
duces no  new  action  for  waste.  The  cases,  too,  all  go  on 
the  distinction  between  commissive  and  permissive  waste : 
see  Co.  Litt  57.  a,  n.  (1);  Gibson  v.  fFellsy  Heme  v.  Ben- 
bow,  Jones  v.  IRll,  Torriano  v.  Young,  Martin  v.  Gilliam  (e). 
[Parhe,  B. — Then  do  you  say  that  the  liability  for  permis- 
fflve  waste  is  confined  to  tenants  by  the  curtesy  and  tenants 
in  dower?  because  there  is  nothing  that  makes  a  tenant  for 
life  liable  for  permissive  waste  but  the  statute  of  Glouces- 
ter. Your  argument  is  against  the  authorities  in  2  Inst. 
145,  and  2  Roll.  Abr.  828.  But  upon  the  other  point  we 
are  with  you.] 

Pabke,  B. — The  difficulty  is  to  call  this  an  ambiguous 


(a)  7  Taunt.  392 ;  1  Moore,  100.        (J)  14  M.  &  W.  682. 
{h)  2  W.  Bla.  1172.  («)  7  Ad.  &  E.  640. 

\e)  4  Taunt  128. 
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1847*        statement;  it  is  a  defective  statement.    Supposing  an  action 
Hailh^it      ^^^  brought  under  the  authority  of  the  case  of  Ashby  v. 
v*  JFhite  (a),  would  it  be  sufficient  merely  to  say  that  the  plain- 

tiff was  tenant  of  lands  of  the  value  of  forty  shillings  a  year? 
The  truth  is,  therefore,  that  it  is  not  an  ambiguous  state- 
ment, but  no  statement  at  all  of  one  fact  which  is  necessary 
to  render  the  defendant  liable,  because  it  is  clear  that  if  he 
be  tenant  at  will  only,  he  is  not  liable. 

As  to  the  question,  whether  the  action  for  permismve 
waste  lies  against  a  tenant  for  years,  all  the  authorities  are 
collected  in  the  notes  to  Greene  v.  Cok,  in  2  Saund.  252^ 
where  it  is  stated  as  dear  law,  that  at  common  law  the  action 
only  lay  against  tenant  by  the  curtesy,  tenant  in  dower,  or 
guardian,  but  tiiat  by  the  statute  of  Gloucester,  6  Edw.  1, 
c.  5,  the  action  is  given  against  lessee  for  life  or  years,  or 
tenant  pur  auter  vie,  or  against  the  assignee  of  tenant  for 
life  or  years  for  waste  done  after  the  assignment.  The 
same  authorities  are  referred  to  in  VoL  1,  p.  323  b,  where, 
however,  it  is  said  that  tiie  point  cannot  yet  be  considered 
as  absolutely  settled  (i).  We  are  all  of  opinion,  however, 
that  tiiis  declaration  is  defective  on  general  demurrer,  for 
not  bringing  the  case  within  the  class  of  persons  who  are 
liable  for  permissive  waste,  for  want  of  an  averment  that  the 
defendant  was  tenant  for  life  or  years,  it  being  agreed  on 
all  hands  that  a  tenant  at  will  is  not  liable  for  permissive 
waste.  On  tiiis  ground  tiiere  will  be  judgment  for  the  de- 
fendant, without  saying  anything  upon  the  other  point. 

Alderson,  B.,  Bolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  defendant. 

(a)  1  Salk.  19 ;  2  Lord  Raym.         (b)  See  also  Vol.  2,  p.  252  a, 
938.  n.  lb). 
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Bees  v.  Francis  Watebs  and  Two  Others.  Jan.  11. 

A  RULE  had  been  obtdned  for  settinff  aside  the  award  ^^  ^^^^  ^^ 

•  trcspaas 

of  an  arbitrator  in  this  case.     The  action  was  in  trespass^  brought  in  the 
with  a  plea  of  not  guilty  by  statute,   and  was  brought  chequer  by « 
for  trespasses  alleged  to  have  been  committed  in  taking  ^^'^^j^^ 
the  plaintiff's  goods,  on  the  Slst  March,  1846,  by  way  of  «ats,  and  aU 
distress  for  a  year's  rent  alleged  to  be  due  on  the  25th  ference  between 
March,  1846 ;  and  it  stood  in  the  paper  of  causes  for  trial  at  wererefCTredby 
the  last  summer  assizes  for  Gloucestershire.     Replevin  had  ^^^  ®'  ^^ 

*  ^     ^      pnns  to  en  ar- 

also  been  brought  in  the  coimty  court  by  the  plaintiff  bitrator,  a  ver- 
against  Waters  only,  for  the  same  distress.     The  proceed-  been  taken  for 
ings  consisted  of  the  usual  bond  for  a  return  of  the  goods,  ^d  by!^her 
precept  to  replevy,  and  summons,  with  delivery  of  the  likeorder,made 

at  the  same 

goods  accordingly  by  the  bailiff  to  the  deputy  replevin-  time,  an  action 

derk  for  the  county,  on  the  part  of  the  plaintiff.     The  broi^ht'Sthe 

defendants  having  proceeded  to  sell  the  plaintiff's  goods,  Q^^^^^'g^eu 

notwithstanding  the  replevin  of  them  in  the  county  court,  by  the  same 

•  -Li-i:ii  ./•  plaintiff  against 

that  suit  was  abandoned,  and  the  action  of  trespass  was  one  only  of  the 
brought  and  referred  as  above.     An  action  of  replevin  in  J^^  aio^re- 
ihe  Court  of  Queen's  Bench  had  been  also  brought  by  the  ^®"^  *P.*^« 

.  -I  /•  -TK         •     TTT  same  arbitrator. 

plaintiff  against  the  defendant  Francis  Waters  only,  for  The  main  ques- 

tion  agitated 
on  boSi  sides 
was,  whether  or 
not  the  plaintiff  had,  in  1842,  become  tenant  to  that  party  who  was  defendant  in  both  actions. 
Ko  other  tenancy  was  ever  set  up,  or  brought  into  question  before  the  arbitrator.  The 
reference  of  the  replevin  snit  was  first  proceeded  in,  and  the  evidence  taken  in  it  was,  by  con- 
tent, read  over  as  evidence  in  the  action  of  trespass.  The  arbitrator  awarded  in  the  action  of 
replevin,  that  the  plaintiff  had  good  cause  of  action  against  the  defendant,  and  was  entitled  to  a 
verdict.  In  the  action  of  trespass  he  awarded  nothing  as  to  the  costs  of  the  action  of  replevin, 
or  whether  at  the  date  of  the  order  of  reference  of  either  action  a  tenancy  of  the  plaintiff  to  the 
party,  who  was  defendant  in  both  actions,  existed : — Heldf  that  the  award  was  good,  these 
matters,  if  in  difference,  not  having  been  brought  before  the  arbitrator  at  the  hearings. 

The  arbitrator  had  the  power  of  a  judge  at  nisi  prius.  He  did  not  award  execution,  but 
ordered  the  damages  and  costs  to  be  paid  at  a  stated  time  and  place.  That  part  of  the  award 
was  held  void  pro  tanto,  as  surplusage. 

"Die  plaintiff  had  replevied  in  the  county  court,  but  on  the  sale  by  the  three  defendants  of  the 
goods  replevied,  dropped  that  suit,  and  brought  the  action  of  trespass  against  them  : — Held, 
that  as  the  proceeding  in  the  county  court  was  not  brought  before  the  arbitrator,  his  award 
was  good,  though  he  had  not  awarded  on  it. 

Whether,  on  a  reference  of  a  cause  and  '*  all  matters  in  difference  between  the  said  parties," 
they  being  A.,  on  the  one  part,  and  B.,  C,  and  D.,  on  the  other,  an  arbitrator  must  award  on 
a  cause  and  matter  of  difference  pending  between  A.  and  B.  only,  quare. 
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taking  goods  in  Aprils  1845^  by  way  of  distress  for  three 
years'  rent  alleged  to  be  due  to  the  latter  on  the  25th  March 
1845.  The  avowry  was  for  the  rent,  with  the  single  plea 
in  bar  non  tenuit,  and  the  case  stood  for  trial  at  the  same 
assizes.  The  defendants  in  the  action  of  trespass  con- 
sented to  a  verdict  for  the  plaintiff  for  the  damages  in  the 
declaration^  and  40«.  costs,  subject  to  the  award  of  an 
arbitrator,  to  whom  ''the  said  cause  and  all  matters  in 
difference  between  the  said  parties"  were  referred,  by  order 
of  nisi  prius,  ''to  order  and  determine  what  he  should 
think  fit  to  be  done  by  them  respecting  the  matters  in 
dispute."  The  costs  of  the  cause  were  to  abide  the  event 
and  determination  of  the  award,  and  the  costs  of  the  re- 
ference and  award  were  to  be  in  the  discretion  of  the 
arbitrator,  who  was  to  have  all  the  powers  of  a  judge  at 
nisi  prius.  The  action  of  replevin  brought  in  the  Court 
of  Queen's  Bench  between  the  plaintiff  and  the  defendant 
Waters  only,  was  also  referred  at  the  same  time  to  the 
same  arbitrator,  but  by  a  separate  order  of  reference.  At 
the  hearings  before  him,  this  action  of  replevin  was  first 
proceeded  with.  The  attorney  for  the  avowant  stated  that 
he  should  prove  a  tenancy  of  the  plaintiff  to  his  client, 
Francis  Waters,  beginning  at  Lady-day,  1842,  and  called 
witnesses  accordingly,  but  never  alleged  or  proved  any 
other  tenancy  whatever  between  the  plaintiff  and  defendant. 
The  plaintiff  denied  his  tenancy  to  the  defendant  Francis 
Waters,  and  set  up  a  tenancy  and  payment  of  rent  to  his 
brother  William  Waters.  No  award  in  that  action  was  set 
forth  in  terms  in  the  plaintiff's  affidavits  agidnst  this  rule, 
but  it  was  sworn  that  the  arbitrator  awarded  in  that  action 
that  the  plaintiff  had  good  cause  of  action  against  the  defen- 
dant Francis  Waters,  and  was  entitled  to  a  verdict;  thus  in 
fact  disaffirming  the  existence  of  any  tenancy  of  the  plaintiff 
to  him,  prior  to  the  distress  for  the  rent  alleged  to  be  due  to 
the  defendant  on  the  25th  March,  1845.  The  order  of  re- 
ference of  the  action  of  trespass  was  next  brought  before 
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the  arbitrator,  and  the  plaintiff  offered  in  evidence  the  pro-  1847. 
ceedings  in  the  replevin  suit  in  the  Court  of  Queen's 
Bench,  in  order  to  shew  the  three  defendants  to  be  tres- 
passers at  all  events,  the  plaintiff  having  been  found  by 
the  arbitrator  not  to  be  tenant  to  the  defendant  Francis 
Waters.  The  defendant  resisted  their  being  received  in 
evidence.  No  evidence  was  given  of  the  costs  in  the  re- 
plevin suit  in  the  Queen's  Bench,  and  the  main  question 
brought  before  the  arbitmtor  on  this  hearing  was,  whether 
the  plainliff  had  become  tenant  to  the  defendant  Francis 
Waters,  in  March  1842.  On  that  head  no  witnesses  were 
examined  for  the  defendants,  but  both  parties  agreed  that 
the  evidence  given  on  the  former  reference,  which  included 
that  of  the  defendant  Francis  Waters  himself,  should  be 
taken  into  consideration  by  the  arbitrator,  as  if  it  had 
been  again  given  in  the  action  of  trespass.  It  was  never 
allied  for  the  three  defendants  that  the  phuntiff  became 
tenant  to  the  defendant,  Francis  Waters,  at  any  other 
time  than  in  March  1842,  nor  was  the  arbitrator  ever  re- 
quired to  state  or  find  whether,  at  the  date  of  the  order 
of  reference  in  the  action  of  trespass,  a  tenancy  in  fact 
existed  between  the  plaintiff  and  the  defendant  Frands 
Waters.  The  arbitrator  awarded  in  the  action  of  trespass, 
that  the  plaintiff  had  good  cause  of  action  against  the  de- 
fendants in  the  said  cause,  and  was  entitled  to  a  verdict 
therein,  and  awarded  the  damages  to  be  paid  by  the  sidd 
defendants  to  the  said  plaintiff  in  that  action  at  the  sum 
of  £70,  and  ordered  the  damages  given  by  the  said  verdict, 
subject  to  the  award,  to  be  altered  and  reduced  accord- 
ingly to  the  said  sum  of  £70;  and  also  that  the  three 
defendants  should  pay  that  sum  on  the  20th  October,  1846, 
together  with  the  costs  of  the  action,  and  also  of  the  re- 
ference and  award.  The  award  then  recited,  that  whereas 
the  trespasses  complained  of  in  the  declaration  in  the  action 
were  committed  by  the  defendants  under  a  colour  of  dis- 
tress for  arrears  of  rent  alleged  to  be  due  and  owing  by 
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and  from  the  plaintifiF  to  the  defendant  Waters,  but  which  the 
plaintiiF  wholly  denied,  the  arbitrator  awarded  that  no  such 
rent  was  or  is  due  from  the  plaintiff  to  the  defendant  Waters, 
and  that  the  said  distress  was  levied  upon  the  goods  and  chat- 
tels of  the  said  plaintiff  wrongfully  and  illegall  j.  The  affida- 
vits in  answer  to  the  rule  stated,  that  the  actions  of  replevin 
and  question  of  tenancy  were  the  matters  in  dispute  between 
the  parties  at  the  time  of  making  the  order  of  reference  and 
the  award,  and  were  distinctly  brought  before  the  arbitra- 
tor, and  submitted  to  him  at  the  hearing  before  him.  Two 
orders  of  reference  had  been  drawn  up  at  nisi  prius,  the 
second  applying  to  the  action  of  replevin  in  the  Queen's 
Bench.  The  rule  to  set  aside  the  award  in  the  action  of 
trespass  had  been  granted  on  four  grounds: — 1st,  That 
the  arbitrator  had  exceeded  his  authority  in  awarding  costs 
and  damages  in  the  action  of  trespass  to  be  i>aid  on  the 
day  named;  2nd,  That  he  had  omitted  to  award ^in  respect 
of  the  proceedings  in  replevin  in  the  county  court;  3rd, 
That  he  had  omitted  to  award  whether,  at  the  date  of  the 
order  of  reference,  a  tenancy  existed  between  the  plaintiff 
and  the  defendant  Francis  Waters;  4th,  That  he  had 
omitted  to  award  as  to  the  action  of  replevin  pending  in 
the  Court  of  Queen's  Bench  between  the  plaintiff  and  the 
defendant  Francis  Waters. 

Talfourdi  Serjt.,  and  Greaves  shewed  cause. — At  the 
hearing  before  the  arbitrator,  it  was  in  fact  agreed  that  the 
arbitration  should  proceed  as  if  there  had  been  one  instead 
of  two  orders  of  reference.  [Aldersony  B. — ^The  parties 
may  have  agreed  that  the  two  awards,  being  on  the  same 
subject  matter,  should  be  considered  as  one  award.  The 
order  of  reference  should  have  referred  this  action  of  tres- 
pass, and  all  the  matters  in  difference  between  the  parties, 
except  the  action  of  replevin  in  the  Queen's  Bench,  and 
then  should  have  referred  that  action  to  the  same  arbitrator.] 
The  action  of  replevin  in  the  Queen's  Bench  was  brought 
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for  the  same  cause  of  action,  and  therefore  was  disposed  of 
bj  the  finding  in  this  award  that  no  rent  was  due ;  Jackson  v. 
Vabsley{a),  Salter  v.  Yates  {b).  But  even  admitting  that^ 
on  an  order  of  reference  of  matters  in  difference  between 
A.5  B.,  and  C,  an  arbitrator  must  award  on  a  matter  in 
difference  between  A.  and  B.  only,  no  case  like  the  present 
can  be  cited.  The  question  here  is,  what  was  meant  to  be 
referred  to  the  arbitrator.  The  two  actions  were  referred 
at  the  same  time,  and  it  was  not  intended  to  refer  them 
singly  or  separately.  Any  part  of  the  award  which  assumes 
to  reserve  a  power  over  differences  may  be  rejected,  with- 
out invalidating  the  rest;  Manser  v.  Heaver  (c).  If  the 
arbitrator  has  exceeded  his  authority  as  to  costs,  that  does 
not  invalidate  the  award;  AUcheson  v.  Cargey{d).  The 
tenancy  of  the  plaintiff  to  the  defendant  Francis  Waters  is 
disaffirmed  by  the  finding  of  the  arbitrator,  that  no  rent 
was  due.    (They  were  then  stopped  by  the  Court.) 

Keating^  contr^ — The  matter  in  dispute  between  the 
plaintiff  and  one  of  the  defendants  should  have  been  ad- 
judicated on  specifically  in  this  award.  In  Comyns'  Di- 
gest, Arbitrament  (D.  4),  it  is  stated,  *'  By  a  submis- 
sion by  A  and  B.  of  the  one  part,  and  C,  of  the  other, 
ofaU  matters  between  them,  an  action  by  A.  alone  against 
C.  is  submitted;  for  it  shall  be  taken  distributively." 
From  1  BolL  Abr.  246,  L  20,  there  cited,  this  appears  to 
have  been  held  on  demurrer,  in  Arnold  v.  Pole,  Mich. 
9  Car.  1.  In  Watson  on  Awards,  3rd  Edit  200,  the 
*case  of  Winter  v.  fFhite(e)  is  thus  stated:  **  A  cause  in 
which  A.  was  plaintiff  and  B.  defendant  was  referred  by 
order  of  nisi  prius,  and  by  a  subsequent  order  of  reference 
another  cause  in  which  A.  was  plaintiff  and  C.  defendant 

(a)  5  B.  &  Aid.  848.  v.  Miller,  G  Bing.  N.  C.  292. 

(b)  2  M.  &  W.  67.  {e)  2  Moore,  723 ;  1  Brod.  & 

(c)  3  B.  &  Aid.  295.  B.  360. 

(d)  2  M.  &  W.  199;  ffobdell 
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be  made  to  the  award  for  not  adjudicating  on  it.  I  also 
think  that  a  reference  under  an  order  of  nisi  prius  of  "  all 
matters  in  difference  between  the  said  parties,"  involves 
only  matters  in  difference  between  all  and  every  of  those 
parties,  and  does  not  include  matters  in  difference  between 
some  one  or  other,  or  any  of  them.  Nor  do  I  think  that 
any  authority  has  been  cited  which  shews  the  contrary, 
or  that  it  includes  any  claim  of  any  one  or  more  of  the 
defendants  or  plaintiffs.  In  my  view  of  tiie  subject,  a 
reference  so  worded  would  not  include  the  parties  on  the 
one  side,  and  any  one  else  oa  the  other,  for  such  matter  is 
not  a  matter  in  difference  between  the  plaintiffs  and  de- 
fendants. The  cases  cited  may  all  be  explained  by  the 
particular,  language  used  in  the  orders  of  reference. 
Where,  as  in  Winter  v.  Whiter  the  parties  agree  by  their 
own  act,  e.  g.  by  bonds,  which  may  be  joint  and  several, 
the  doctrine  of  the  three  judges,  which  is  there  pushed  to 
an  extreme,  may  be  supported;  but  where,  in  orders  of 
reference  at  nisi  prius,  it  has  been  sought  that  a  separate 
award,  in  a  matter  not  affecting  all  and  every  of  the  parties, 
shall  be  made,  the  words  ''or  any  or  either  of  them"  have 
always  been  introduced ;  and  in  the  absence  of  those  words, 
I  tiiink  the  order  of  reference  in  this  case  did  not  cover 
matters  in  difference  between  the  plaintiff  and  only  one  or 
more  of  the  defendants.  The  inconvenience  of  a  oontraiy 
doctrine  would  be  very  great,  as  the  arbitrator  might  go 
on  to  an  award  in  a  suit  in  which  some  one  or  more  of  the 
parties  to  the  order  of  reference  had  no  interest  at  alL 
However,  I  entirely  agree  that  the  award  ought  not  to 
be  set  aside ;  because,  under  the  particular  circumstances, 
the  replevin  suit  must  be  considered  as  excluded,  by  the 
manner  in  which  the  parties  proceeded  before  the  arbi- 
trator. 

Parke,  B. — ^I  agree  with  the  Lord  Chief  Baron,  that 
this  rule  must  be  discharged.    As  to  the  first  objection 
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two  answers  have  been  given,— first,  that  the  arbitrator  had 
all  the  powers  of  a  judge,  and  might  have  awarded  execu- 
tion ;  but  he  has  not  executed  that  authority;  secondly,  that 
the  award,  as  to  the  payment  of  the  costs,  is  merely  void : 
and  I  agree  with  that  answer.  The  next  question  is,  as  to  the 
proceedings  in  the  county  court ;  and  I  think  the  arbitrator 
ought  to  have  made  his  award  upon  that  matter,  if  brought 
before  him.  But  I  do  not  agree  with  the  Lord  Chief  Baron 
as  to  there  being  any  difietence  between  the  act  of  a  court 
and  that  of  parties  in  referring  matters  in  difierence.  Many 
authorities  shew  that  '^ between  the  parties"  means  be- 
tween the  parties  "  or  any  of  them."  At  all  events,  with- 
out looking  at  the  authorities,  I  should  have  been  disposed  to 
say,  that  if  the  proceedings  in  the  county  court  had  been  a 
^^ matter  in  difierence"  in  the  sense  required,  the  arbitrator 
should  have  decided  it  But  looking  at  the  facts  which 
occurred  at  the  hearing,  it  is  perfectly  clear  that  such  was 
not  the  case.  No  evidence  of  the  costs  in  that  case  was 
given,  and  the  reasonable  conclusion  is,  that  that  matter  was 
not  brought  forward  as  a  matter  of  difierence  between  the 
parties.  The  principal  doubt  I  have  had  is,  whether,  in  con- 
sequence of  the  arbitrator's  omitting  to  decide  the  suit  in  the 
Court  of  Queen's  Bench,  the  award  is  bad.  Two  orders  of 
reference  were  improperly  drawn  up  by  the  officer,  and  the 
question  is,  whether  it  was  a  condition  precedent  to  the  vali- 
dity of  this  award,  that  the  action  in  the  Court  of  Queen's 
Bench  should  have  been  disposed  of  by  it  But  when  I  look 
at  the  conduct  of  the  parties  to  this  reference,  there  is  ample 
evidence  to  show  that  they  meant  that  action  to  be  disposed 
of  by  the  other  award.  That  matter  was  first  gone  into, 
and  then,  when  the  next  case  came  on,  the  evidence  was 
read.  There  is  enough  to  show  that,  supposing  the  arbitrator 
was  bound  to  decide  that  action  in  this  award,  the  parties 
have  by  their  conduct  done  away  with  that  necessity. 

Aldebson,  B. — I  am  of  the  same  opinion.    The  award  of 
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costs  is  clearly  surplusage  pro  tanto.  The  second  and  third 
points  were  never  specifically  brought  before  the  arbitrator. 
As  to  the  last  point,  I  am  not  prepared  to  say  that  the 
action  of  replevin  in  the  Court  of  Queen's  Bench  was  not  a 
matter  in  difference,  but  as  the  parties  by  their  conduct  at 
the  reference  have  waived  the  point,  they  cannot  now  take 
the  objection. 

Flatt,  B. — That  part  of  the  award  which  regards  the 
costs  is  merely  excess.  With  regard  to  the  two  next  points,  I 
was  a  good  deal  impressed  by  Mr.  Greaves^ s  ai^ument.  This 
order  of  reference  is  merely  by  the  agreement  of  the  parties, 
and  you  must  therefore  look  to  their  conduct  before  the 
arbitrators.  Now  that  conduct  seems  to  me  to  dispose  of  all 
the  othar  objections  raised  against  this  award.  No  distinct 
claim  was  set  up  as  to  the  replevin  in  the  county  court, 
whilst,  with  regard  to  the  tenancy,  no  one  can  shut  his  eyes 
to  the  fact  that  the  issue  in  the  replevin  suit  must  decide 
it,  for  it  goes  to  the  very  root  of  that  action.  Unless  the 
arbitrator  was  called  on  to  decide  that  question  as  a  se- 
parate matter  in  difference,  he  could  hardly  be  said  to  be 
bound  to  decide  it.  With  regard  to  the  last  question,  it  is 
idle  to  say  that  the  conduct  of  the  parties  did  not  take 
away  from  the  arbitrator  the  obligation  of  deciding  the 
question  involved  in  it.  If  five  or  six  matters  more  were 
brought  before  him,  of  which  some  were  withdrawn,  he 
would  not  be  bound  to  dedde  the  latter. 

Bule  discharged  (a). 

(a)  See  Stone  ▼.  PhiUips,  4  4Tyr.  926;  Aiteheson  y.  Oargey, 

Bing.  N.  C.  37;  Bird  ▼.  (hcper,  2  Bing.  200;  Hayward  v.  Phil- 

4  D.  P.  C.  128;   Dihben  v.  An^  lipSy  6  Ad.  &  E.  119. 
ffksea  (Marquis),  10  Bmg.  568; 


HILABT  TEBM)   10  VIGT. 


273 


1847. 


Smith  v.  Temperlet. 


W 


Jan.  13. 


AKBEN  had  obtained  a  rule,  calling  on  the  plaintiff  The  plaintiff 
to  shew  cause  why  he  should  not  return  to  the  defendant  ^nt  for^wL' 
the  monies  paid  by  him  under  an  execution  against  him,  2^^*"d  fifed^*'" 
with  costs,  and  why  a  suggestion  should  not  be  entered  on  affidaTit  of  debt 
the  record,  under  5  &  6  Vict.  c.  122,  s.  19(a),  the  bank-  against  him, 

under  5  &  6 
Vict.  c.  122, 
for  104/.  18f .  bd.  A  snmmons  inned  against  the  defendant  nnder  that  aot,  but,  on  his  making 
affidaTit  that  he  believed  he  had  a  good  defence  to  the  demand,  was  dismissed  by  the  commis- 
sioner. The  defendant  then  pleaded  a  set-off,  and  at  the  trial  at  the  assizes  proved  it  to  the  amount 
of  29/.  &«.  Terdict  for  plaintiff  for  £74*  The  judge  granted  a  certificate  for  speedy  execution, 
and  on  the  7th  of  August  the  plaintiff  signed  judgment,  taxed  costs,  and  issued  execution.  On 
the  2lst  of  November  a  rule  was  granted  under  5  &  6  Vict.  c.  122,  s.  19,  for  entering  a  sugges- 
tion on  the  record,  and  for  compelling  the  plaintiff  to  return  to  the  defendant  the  monies  paid 
by  him  under  the  execution,  witii  costs ;  the  ground  being,  that  the  plaintiff  had  no  reasonable 
or  probable  cause  for  making  the  affidavit  of  debt  in  banlmiptcy : — Held,  per  Curiam,  that  the 
motion  was  made  too  late;  and  by  three  Barons,  (Parke,  B.,  nsesitante,)  that  in  cases  where 
speedy  execution  is  granted  in  vacation,  nnder  1  Will.  4,  c.  7,  and  executed  before  term,  Uie 
defendant  must  apply  within  the  first  four  days  of  the  ensuing  term,  and,  in  other  cases,  before 
judgment  has  been  signed  and  execution  issued. — Qfuere,  whether,  under  5  &  6  Vict.  c.  122,  the 
plaintiff  had  ressonable  or  probable  cause  for  making  an  affidavit  of  debt  in  bankruptcy  to  the 
fall  amount  of  the  defendant's  original  debt  to  him  ? 


(a)  That  section  enacts,  that, 
in  every  action  brought  after 
the  commencement  of  this  act 
[11th  NoY.  1842],  wherein  any 
sach  [see  sect.  11]  creditor  is 
plaintiff,  and  any  such  [see 
sect.  11]  trader  is  defendant, 
and  v^herein  the  plaintiff  shall 
not  recover  the  amount  of  the 
sum  for  which  he  shall  have 
filed  an  affidavit  of  debt  under 
the  provisions  of  this  act,  such 
defendant  shall  be  entitled  to 
costs  of  suit,  to  he  taxed  accord- 
ing to  the  custom  of  the  Court 
in  which  such  action  is  brought, 
upon  motion  to  be  made  in 
Court  for  that  purpose,  and 
upon  hearing  the  parties  by 
affidavit,  that  the  plaintiff  in 
such  action  had  not  any  reason- 
hie  or  probable  cause  for  mak- 

T 


ing  such  affidavit  of  debt  in  such 
amount  as  aforesaid,  and  pro- 
vided such  Court  shall  there- 
upon, by  a  rule  or  order  of  the 
same  court,  direct  that  such 
costs  shall  be  allowed  to  the  de- 
fendant; and  the  plaintiff  shall, 
upon  such  rule  or  order  being 
made  as  aforesaid,  be  disabled 
from  taking  out  any  execution 
for  the  sum  recovered  in  any 
such  action,  unless  the  sum 
shall  exceed,  and  then  in  such 
sum  only  as  the  same  shall  ex- 
ceed, the  amount  of  the  taxed 
costs  of  the  defendant  in  such 
action;  and  in  case  the  sum 
recovered  in  any  such  action 
shall  be  less  than  the  amount 
of  the  costs  of  the  defendant,  to 
be  taxed  as  ^foresaid,  that 
then  the  defendant  shall  he  en- 
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1847.        ruptcy  law  amendment  act,  and  why  the  judgment  should 
Smith        ^^*  ^^  amended.    It  appeared,  from  the  affidavits  produced 
_     ^'  in  support  of  the  rule,  that  the  action  was  for  butcher's 

meat  supplied  by  the  plaintiff  to  the  defendant.  The  par- 
ticulars of  demand  claimed  103/.  4^.  8^.  Before  plea, 
the  plaintiff  served  the  defendant  with  a  summons  in  the 
form  No.  3  given  by  the  schedule  of  5  &  6  Vict.  c.  122, 
claiming  104/.  18^.  Sd,  On  the  defendant's  appearance  be- 
fore the  commissioner  in  bankruptcy,  he  made  an  affida- 
vit (under  sect.  12)  that  he  verily  believed  he  had  a  good 
defence  to  the  claim;  and  the  summons  was  thereupon 
dismissed.  The  defendant  then  pleaded  a  setK)ff  for  cows 
sold  to  the  plaintiff.  At  the  trial,  at  the  Surrey  Assizes,  on  the 
5th  August,  1846,  the  plea  was  supported  by  proof,  and  the 
plaintiff  had  a  verdict  for  £74.  A  certificate  for  immediate 
execution  having  been  granted  by  the  Judge,  under  1  Will. 
4,  c.  7,  s.  2,  judgment  was  signed  and  execution  issued  on 
the  7th  of  August,  and  the  damages  and  taxed  costs  were 
then  paid.     The  rule  had  been  enlarged  to  this  term. 

Lush  (Chamock  with  him)  now  shewed  cause. — This  rule 
was  obtained  too  late ;  for  the  defendant  should  either  have 
resisted  the  application  for  immediate  execution  at  nisi  prius, 
or  have  obtained  a  summons  at  chambers  to  stay  the  taxa- 
tion of  costs.  [Parke,  B. — The  signing  judgment  and 
taxing  costs,  being  the  act  of  the  plaintiff,  cannot  deprive 
the  defendant  of  the  benefit  of  this  motion.]  At  all  events, 
it  should  have  been  made  within  the  first  four  days  of  last 
Michaelmas  Term,  by  analogy  to  the  time  prescribed  for 
moving  for  new  trials,  in  which  case,  as  well  before  as  since 
1  Will.  4,   c  7,  whether  execution  be  permitted  to  be 

titled,  after  deducting  the  sum  tion  for  such  costs  in  like  manner 

of  money  recovered  by  the  plain-  as  a  defendant  may  now  by  law 

tiff  in    such   action   firom  the  have  execution  for  costs  in  other 

amount  of  his  costs,  so  to  be  taxed  cases, 
as  aforesaid,  to  take  out  execu- 
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speedy,  or  left  to  the  common  course  of  law>  a  defendant,  ^  1847. 
whose  cause  is  tried  in  vacation,  and  who  seeks  for  a  new 
trial,  is  bound  to  move  for  it  within  the  first  four  days  of 
the  ensuing  term.  That  rule  was  ri^dly  adhered  to  before 
1  WilL  4,  c.  7,  particularly  after  judgment  had  been 
signed,  and  costs  taxed.  [Parhey  B.,  assented  (a).]  Again, 
before  that  act  the  rule  was,  that  motions  to  deprive  a 
plaintiff  of  costs,  by  entering  suggestions  on  the  roll  that 
the  action  should  have  been  brought  in  a  court  of  requests, 
must  be  made  within  the  first  four  days  of  the  term  next 
ensuing  the  vacation  in  which  the  trial  was  had.  That 
rule  was  not  altered  by  1  Will.  4,  c.  7,  s.  4,  as  was  held 
shordy  after  it  passed,  in  Bctddeley  v.  Oliver  (b)^  a  case 
in  which  a  certificate  for  speedy  execution  had  issued. 
[Parke,  B. — It  was  also  the  practice  not  to  make  such  a 
motion  after  the  costs  were  taxed.  But  is  there  any  case 
in  which  such  a  motion  has  been  refused,  on  account  of  its 
having  been  made  after  the  first  four  days  of  the  following 
term,  though  judgment  had  not  been  signed  (c)?]  No 
case  has  been  found  in  which  such  a  motion  has  been  made 
after  that  time.  Garratt  v.  Babington  (d)  supports  Bad' 
deley  v.  Oliver,  Godson  v.  Lloyd  {e)  shews  that  the  pro- 
visions of  1  Will.  4,  c.  7,  for  speedy  execution,  are  ex- 
tended to  proceedings  before  the  sheriff,  under  3  &  4  WilL  4, 
c.  42,  s.  17 ;  so  that  a  motion  for  entering  a  suggestion 
under  a  court  of  requests  act  may  be  made  in  term  also 
before  taxation  of  costs,  for  they  form  part  of  the  judg- 
ment to  be  signed.  [Pollock^  C.  B.,  mentioned  Renrde  v. 
Yorston  (/).]  Calvert  v.  Everard  {g)  shews  that  after  final 
judgment  signed  it  is  too  late  to  move  to  enter  a  sugges- 

(a)  See  Wakhom  r.  Cooky  2         (c)SeejBofklv.j9at2ir^,3DowL 
M.  &  Sel.  848;   and  Bligh  y.  P.O.  808. 
Chadwici,  1  W.  W.  &  H.  315.  {d)  1  Dowl.  &  L.  820. 

(b)  1  C.  &  M.  219;  3  Tyr.  (c)  4  Dowl.  P.  C.  157. 
145.    See  the  judgment  of  Bt^-         (/)  8  Dowl.  P.  C.  326. 

,  B.  Iff)  5  M.  &  Sel.  510. 


V. 
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1847.  tion  to  deprive  a  plainliff  of  costs  under  a  court  of  requests 
Smith  <^t;  the  reason  being,  that  a  plaintiiF  could  not  be  dis- 
entitled to  his  costs  under  the  statute  of  Gloucester^  without 
a  suggestion  being  so  put  on  the  roll  as  to  form  part  of  die 
judgment  That  could  not  be  done  after  final  judgment 
signed.  Hippisley  v.  Layng  (a)  was  a  motion  to  deprive  a 
plaintiff  of  costs,  by  entering  a  suggestion  under  a  court 
of  requests  act.  Bayley^  J.,  there  said,  ^'  The  cases  of 
Watchom  v.  Cook  (J)  and  Calvert  v.  Everard  do  not  esta- 
blish that  a  defendant  is  always  in  time  before  final  judg- 
ment, but  merely  decided  that  he  was  clearly  too  late  after 
judgment."  Dhwin  t.  Kinff  (c)  also  shews  that  a  motion  to 
deprive  a  plaintiff  of  his  costs,  under  tiie  Middlesex  county 
courts  act,  must  be  made  before  final  judgment  This  is 
a  penal  proceeding  against  the  plaintiff,  and  different  from 
the  application  under  43  Geo.  3,  c.  46,  to  deprive  the  phdntiff 
of  costs,  on  account  of  his  having  recovered  less  than  he 
held  the  defendant  to  bail  for. 

The  Court  here  called  on 

Warren  and  Huffh  Hi%  in  support  of  the  rule. — ^The 
first  question  is,  whether  the  circumstances  of  this  case 
bring  it  within  5  &  6  Ylct  c.  122,  s.  19.  That  is  a  reme- 
dial provision,  affording  relief  against  the  sweeping  enact- 
ments of  the  act,  and  must  prevail  unless  the  plaintiff  was 
clearly  entitied  to  proceed  against  the  defendant  in  bank- 
ruptcy. As  there  were  items  on  both  sides  of  the  account, 
tiie  plaintiff  had  no  reasonable  cause  for  including  in  his 
affidavit  of  debt  292.  4«.,  the  amount  of  his  debt  to  tiie 
defendant,  and  was  only  entitied  to  swear  to  the  balance. 
Dron^ld  v.  Archer  (rf).  [Aldersony  B. — Suppose  the 
plaintiff  had  only  brought  an  action  for  the  balance,  and 


(a)  4  B.  &  Cr.  863.  (c)  2  Dowl.  P.  C.  593. 

(6)  2  M.  &  Sel.  348.  {d)  3  B.  &  Aid.  513. 
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been  sued  in  a  Gro6&-action  for  the  subject  matter  of 
set-off;  what  defence  would  he  have  had?]  Then  the  pro- 
oeedings  in  bankruptcy  for  more  than  the  balance  were  ill 
founded.  The  word  ^^ balance'^  means  not  the  debt  due  to 
the  plaintiff,  but  the  sum  for  which  a  plaintiff  might  pro- 
perly arrest,  notwithstanding  the  set-off  due  from  him. 
This  proceeding  in  bankruptcy,  therefore,  is  a  different 
case  from  that  provided  for  by  the  43  Greo.  3,  c.  46,  of 
arresting  for  a  larger  sum  than  was  afterwards  proved  to 
be  due ;  for  the  act  of  5  &  6  Vict,  speaks  of  a  plaintiff's 
affidavit  of  debt.  [Pottock,  C.  B. — ^It  was  only  for  the 
purposes  of  arrest  that  the  balance  has  been  called  the 
debt:  for  as  the  defendant  is  not  compelled  to  setoff  a  debt 
due  to  him  from  the  plaintiff,  the  sum  originally  due  from 
him  to  the  plaintiff  is  the  debt  for  all  other  purposes  soever. 
Alderson,  B. — Under  sect.  15  of  the  act  (a),  the  defendant 


1847. 


Smith 
Tbmfsblbt. 


(a)  By  5  &  6  Vict.  c.  122,  b. 
15,  **  If  any  such  trader  so  sum- 
moned as  aforesaid  shal],  npon 
his  appearance,  sign  an  admis- 
sion for  part  only  of  such  de- 
numd  in  the  form  aforesaid,  [see 
Sched.  B.,  No.  1],  and  shall  not 
make  a  deposition  in  the  form 
hereinbefore  required,  that  he  be- 
lieves he  has  a  good  defence  to 
the  residue  of  such  demand,  then 
and  in  such  case,  if  such  trader, 
88  to  the  sum  so  admitted,  shall 
not,  within  fourteen  days  next 
after  the  filing  of  such  admission, 
pay  or  tender  and  offer  to  pay 
to  such  creditor  the  sum  so  ad- 
mitted, or  secure  or  compound 
for  the  same  to  the  satis&ction 
of  the  creditor,  and  as  to  the  re- 
sidue of  such  demand  shall  not, 
within  fourteen  days  after  per- 
sonal service  of  such  summons, 


or  within  such  enlarged  time  as 
may  be  granted  to  him  in  that 
behalf,  pay,  secure,  or  com- 
pound for  the  same  to  the  satis- 
faction of  such  creditor,  or  en- 
ter into  a  bond,  in  such  sum 
and  with  two  sufficient  sureties 
as  sttch  court  shall  approve  of,  to 
pay  such  sum  as  shall  he  reco- 
vered in  any  action  which  shall 
have  heen  brought,  or  shall  there- 
after be  brought,  for  the  recovery 
of  the  same,  together  with  such 
costs  as  shall  be  given  in  such 
action,  every  such  trader  shall  be 
deemed  to  haye  committed  an  act 
of  bankruptcy  on  the  fifteenth 
day  after  service  of  such  sum- 
mons, provided  a  fiat  in  bank- 
ruptcy shall  issue  against  such 
trader  within  two  months  from 
the  filing  of  such  affidavit." 


':] 


V. 
TSMPSBLBT. 


278  CASES  IN  THE  EXCHEQUER, 

1847.  might  say  before  the  bankruptcy  commissioner,  "  I  will  pay 
Smith  the  money  which  is  due,  viz.  so  much ;  and  as  to  the  rest, 
I  have  a  set-off."  Or  if  he  refused  to  admit  the  debt,  and 
gave  security,  he  would  go  free  altogether  from  proceedings 
in  bankruptcy.  Had  such  security  been  given  in  this  case, 
that  might  have  made  it  parallel  to  arresting  him  for  more 
than  was  due.  Parke^  B. — Nothing  shews  the  plaintiff's 
knowledge  of  the  defendant's  counter  claim  on  him  for  cows.] 
In  Ashton  y.  Naull  (a),  Tindaly  C.  J.,  said,  "  The  plaintiff 
must  have  known  that  he  was  indebted  to  the  defendant  in 
the  sum  of  £39.  Under  these  circumstances,  an  arrest  for 
the  whole  amount  of  the  claim  which  the  plaintiff  had  on 
the  defendant  must  be  considered  as  without  reasonable 
and  probable  cause."  The  Chief  Justice  then  stated  Drone- 
Jield  y.  Archer*  Robinson  y.  Whitehead  (b)  also  supports 
that  case.  The  analogy  between  this  case  and  that  of 
arresting  without  reasonable  cause  for  more  than  is  due 
on  the  balance  of  accounts,  is  sufficiently  close  to  guide 
the  Court  in  the  present  case.  The  plaintiff  should  haye 
giyen  credit  to  the  defendant  for  29L  Ss.y  the  amount  of 
the  set-off,  and  that  would  haye  been  a  defence  by  way  of 
payment  to  any  action  against  him  for  that  sum.  [Alder- 
Sony  B. — The  defendant  asks  us  for  costs,  on  the  ground  of 
the  plaintiff  haying  no  reasonable  ground  for  what  he  has 
done,  but  my  present  opinion  on  the  schedule  of  5  &  6 
Vict.  c.  122,  is,  that  I  should  haye  made  an  affidavit  in  the 
form  adopted  by  the  plaintiff,  without  noticing  the  matter 
of  set-off  (c).]  In  Higginson  v.  Broadhurst  (d),  the  plain- 
tiff, by  his  particulars,  claimed  a  balance  of  72/.  Os.  8d., 
and  filed  an  affidavit  of  debt  for  that  sum,  under  5  &  6 
Vict,  c  122.  The  defendant  pleaded  a  set-off,  but  oh  a  re- 
ference to  an  arbitrator  abandoned  it.     The  award  was  for 


(a)  2  Dowl.  P.  C.  727;  on  43         (c)  See  4  Bnrr.  2134,  2220. 
Geo.  3,  c.  46,  8.  3.  (d)  1  Dowl.  &  L.  490. 

(6)  6  Dowl.  P.  C.  292. 
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the  plaintiff  for  £25  only^  but  it  was  held  that  the  de-  1847* 
fendantwas  not  entitled  to  costs  under  sect.  19.  Parhey  B., 
seems  to  have  intimated^  that  had  not  the  defendant  aban- 
doned  his  set-off>  there  would  have  been  want  of  probable 
cause,  so  as  to  make  the  result  different  [Aldersorii  B. — 
Unless  you  could  have  indicted  the  plaintiff  for  perjury, 
had  he  sworn  to  the  defendant  owing  him  \OZl  4«.  S\d.f 
without  crediting  the  defendant  for  the  set-off  of  29/.  4«., 
he  has  sworn  truly ;  so,  if  the  defendant  had  not  chosen  to 
plead  a  set-off,  the  plaintiff  might  have  recovered  the  full 
amount.] 

The  other  que&tion  is,  whether  this  application,  having 
been  made  within  the  term  next  ensuing  the  trial,  was  in 
time.  Watson  v.  Boyes  (a)  shews  that  it  was.  This  is  a 
right  given  by  a  remedial  statute,  and  may  be  enforced 
within  a  reasonable  time.  The  plaintiff's  position  was  not 
altered  by  the  time  which  dapsed  after  the  fourth  day  of 
the  term  and  that  on  which  this  rule  was  obtained.  In 
Bligh  V.  Chadunck  (ft),  the  trial  was  in  vacation,  but  the 
costs  had  not  been  taxed  on  the  fifth  day  of  the  ensuing 
term,  on  which  day  a  motion  to  deprive  the  plaintiff  of 
costs  was  made,  and  held  in  time.  [Alderson,  B. — There 
nothing  was  sought  to  be  undone.  Parke,  B. — The  plain- 
tiff's position  might  not  have  been  altered  for  a  year  after 
the  trial,  but  the  ensuing  term  must  be  the  extreme  limit 
of  this  motion.  It  cannot  be  said  that  the  Courts  have  not  a 
discretion  under  this  act,  as  well  as  under  43  Geo.  3,  c  46.] 

Pollock,  C.  B. — The  first  question  is,  what  is  the  true 
construction  of  the  5  8c  6  Vict.  c.  122,  on  this  subject.  It  has 
been  sud,  that  we  must  consider  this  act  altogether  as  if  we 
were  dealing  with  Lord  EUenborotigKs  Act,  43  Geo.  3,  C.4& 
On  this  and  many  other  points  I  have  much  doubt,  and 
confine  my  judgment  to  the  point,  that  the  application  was 

(a)  13  M.  &  W.  635.  (6)  1  W.  W.  &  H.  315. 
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1847.        not  made  in  time.     On  that  ground  only,  this  rule  must  be 
Smith        discharged.     Mr.  Hill  admitted,  that  had  this  been  an  ordi* 

Tkmpbrlbt  '"^^  ^^  ^^  *  *™^  **  *"^  assizes,  the  motion  would  have 
been  too  late  after  the  lapse  of  the  first  four  days  of  the 
following  term,  had  judgment  been  signed  and  costs  taxed 
in  the  usual  way.  But  the  Judge's  order  for  speedy  execu- 
tion took  it  out  of  that  dass  of  cases  which  shew  that 
a  party  unsuccessful  at  a  trial  in  vacation  must  come  to  the 
Court  before  judgment  has  been  signed,  viz.  within  four 
first  days  of  the  next  term.  But  the  spirit  of  that  order 
for  speedy  execution  is  this :  the  Judge  gives  the  plaintiff 
a  right  to  have  speedy  execution,  not  conclusively,  but  sub- 
ject to  the  defendant's  application  to  the  Court  within  the 
first  four  days  of  the  next  term,  dther  for  a  new  trial  or  in 
arrest  of  judgment  The  execution  in  this  case,  therefore, 
was  not  conclusive  against  being  questioned  by  the  defend- 
ant  within  the  time  I  have  mentioned.  Very  shortly  after 
the  trial,  the  defendant  had  distinct  notice,  by  the  plaintiff's 
taxation  of  costs,  that  he  was  taking  steps  against  him,  yet 
the  first  four  days  of  term  were  suffered  to  elapse  without 
making  this  application.  I  agree  with  my  Brother  AldersoTCs 
suggestion,  that  the  defendant  is  not  to  have  more  time  for 
moving  to  set  aside  the  proceedings,  because  the  Judge's 
order  for  granting  speedy  execution  has  in  fact  decided  that 
he  shall  have  less  time.  Whether  that  order  could  limit  the 
time  for  moving  or  not,  it  could  not  extend  it.  I  think  this 
motion  should  have  been  made  within  the  first  four  days  of 
last  Michaelmas  Term;  and  were  that  doubtful,  this  de- 
fendant, by  abstaining  from  making  any  application  till  the 
nineteenth  day  of  that  term,  has  entirely  deprived  himself 
of  any  right  to  apply  at  alL  The  right  to  tax  costs  by  the 
practice  of  the  Court,  can  only  be  qualified  according  to  that 
practice. 

Parke,  B. — I  agree  that  the  defendant  ought  to  have 
come  promptly  to  the  Court,  and,  as  that  has  not  been  done, 
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I  am  of  opinion  that  this  rule  should  be  discharged.  As  1847. 
I  find  no  dedsion  that  the  motion  should  be  made  within 
the  first  four  days  of  term,  I  hesitate  upon  that  point,  though 
it  may  be  desirable  to  establish  it  as  a  rule  in  future ;  but 
at  all  events  he  was  too  late  on  the  21st  of  November.  I 
think  it  improper  to  throw  out  suggestions  on  the  construc- 
tion of  the  act,  as  I  have  doubts  upon  it. 

Aldebson,  B. — I  agree  that  this  rule  must  be  discharged. 
I  give  no  opinion  on  the  construction  of  this  act  On  the 
question  of  the  time  for  moving,  I  think  that  by  the  general 
rule  the  defendant  ought  to  apply  before  judgment  has 
been  signed,  and  costs  taxed.  Here  those  steps  have 
taken  place,  and  execution  has  issued.  That,  however, 
was  in  vacation,  and  the  defendant  could  not  apply  to 
this  Court  till  long  after.  But  my  decision  rests  on  this, 
that  the  defendant  did  not  bring  his  case  within  the  spirit 
of  the  act,  as  he  did  not  apply  within  the  first  four  days  of 
Michaelmas  Term.  By  1  WilL  4,  o.  7,  s.  2,  in  the  case  of 
a  certificate  for  speedy  execution, ''  a  rule  for  judgment  may 
be  given,  costs  taxed,  and  judgment  signed  forthwith,  and 
execution  may  be  issued  forthwith,  or  afterwards,  according 
to  the  terms  of  such  certificate,  on  any  day  in  vacation  or 
term."  Now,  had  this  judgment  been  in  fact  signed  on 
the  fifth  day  of  last  Michaelmas  Term,  the  cases  shew  that 
this  motion  could  not  have  been  made  afterwards,  and  this 
case  stands  on  the  same  footing,  viz.  as  if  the  judgment  had 
been  signed  on  the  fifth  day  of  term. 

Platt,  B. — ^I  concur  with  my  Brother  Alderson.  A 
motion  in  arrest  of  judgment  can  only  be  made  before  that 
judgment  is  given,  and  comes  too  late  after  it  has  been 
ragned,  and  the  costs  taxed.  This  motion  must  be  taken  as 
if  made  on  the  fifth  day  of  last  term,  and  were  it  success- 
ful, a  defendant  against  whom  speedy  execution  has  been 
granted,  would  have  greater  advantages  than  if  execution 
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1847.        had  been  left  to  its  common  and  less  expeditious  course. 

Smith        ^  therefore  think,  that  when  speedy  execution  is  granted, 

^'  such  a  motion  as  this  must  be  made  within  the  first  four 

Tbmpbelbt. 

days  of  the  ensuing  term,  and,  in  other  cases,  before  judg- 
ment signed  and  execution  issued,  which  is  practically  the 
same  result. 

Rule  discharged,  with  costs. 


Jan.  16.  Whitfield  v.  Brand. 

Books  deposit-  1  ROVER  for  books.     Pleas,  first,  not  guilty;  second, 

with^a  boot!*"  not  posscsscd.  Issucs  thercou.   At  the  trial,  before  Pollock, 

him  M^art  ^^  ^'  ^''  **  *®  sittings  at  Guildhall  after  last  term,  it  ap- 

of  his  general  peared  that  the  plaintiff  was  a  surgeon,  the  author  of  a 

by  him  on  com-  work  Called  "  Tight  Lacing  and  its  Consequences ;  *'  and 

ooTis  bank^^  '  ^^^  defoudaut  the  trade  assignee  of  a  bankrupt  bookseller, 

raptcy,  pass  to  najmed  Cunnins^ham.     The  action  was  brought  to  recover 

his  assignees^  °  ^ 

as  being  in  his  damages  for  the  sale  of  a  number  of  copies  of  the  plaintiff's 

order,  or  disl  work,  by  Order  of  the  defendant,  after  the  bankruptcy, 

reputedowner  Cunningham,  before  his  bankruptcy,   had  a  bookseller's 

within  6  Geo.  g^Qp  j^  ^he  Strand,  and  had  received  from  the  plaintiff 

The  fact  that  1500  copics  of  his  work,  to  be  sold  by  commission.     These 

agreed  to  sell  copies  Were  placed  by  him  on  his  premises,  among  the  rest 

S!!°l!.°°«r"  of  lus  stock  in  trade,  without  any  distinction  respecting 

mission,  may  '  •'  x  o 

be  proved  by      them ;  at  his  bankruptcy  he  had  sold  200  copies,  some  over 

oral  evidence,  iiin  a/?*!.! 

though  the  the  Counter  and  some  to  other  booksellers.  A  fiat  m  bank- 
payment  have  ruptcy  issued  against  Cunningham  on  the  5th  November, 
^"iJritTn*^      1846,  and  his  stock  in  trade,  including  the  remaning  copies 

of  the  plaintiff's  work,  was  seized  and  sold  by  the  defendant's 

order. 

It  was  shewn  to  be  part  of  a  bookseller's  trade  to  sell  books 

by  commission.     The  bankrupt  had  objected  to  the  sale  of 

the  books  by  the  defendant,  saying  they  were  the  plaintiff's 
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property.  The  plaintiff's  counsel  asked  the  bankrupt, 
first,  whether  the  books  were  put  into  his  hands  as  his  own, 
or  as  the  plaintiff's;  he  said  as  the  plaintiff's*  He  was 
then  asked  whether  he  had  agreed  with  the  plaintiff  to  sell 
the  work  at  10  per  cent,  commission.  He  said  he  had.  It 
was  then  objected  for  the  defendant,  that  the  terms  of  the 
agreement  between  the  plaintiff  and  defendant  for  the  sale 
of  the  books  were  in  writing,  viz.  in  a  letter  from  the 
bankrupt  to  the  plaintiff,  which  should  be  produced.  It 
was  not  produced. 

The  defendant's  counsel  contended,  that  the  books  had 
been  in  the  '^possession,  order,  or  disposition  "  of  the  bank- 
rupt at  the  time  of  his  bankruptcy,  within  6  Geo.  4,  c.  16, 
s.  72,  and  had  accordingly  passed  to  his  assignee,  so  that 
the  plaintiff  ought  to  be  nonsuited.  The  Lord  Chief 
Baron  declined  to  nonsuit,  but  gave  leave  to  the  defendant 
to  move  to  enter  a  nonsuit  or  a  verdict,  if  necessary.  Ver- 
dict for  the  plaintiff. 

Bagley  now  moved  pursuant  to  the  leave  reserved. — The 
first  question  is,  whether  the  parol  evidence  was  properly 
received;  whether  there  appeared  to  be  evidence  in  writ- 
ing of  the  terms  of  dealing  between  plaintiff  and  the  bank- 
rupt [PoUocky  C.  B. — The  objection  that  the  terms  of  sale 
had  been  reduced  into  writing,  was  not  taken  imtil  after 
the  bankrupt  had  answered  the  question  now  objected  to. 
The  objection,  therefore,  came  too  late.  The  case  re- 
sembles that  of  a  tenant,  who,  though  holding  under  a 
written  agreement  not  produced,  may  be  asked  whether  he 
is  a  tenant  of  the  premises,  and  what  is  his  rent,  at  least 
before  it  appears  that  a  written  agreement  as  to  the  hold- 
ing was  entered  into  (a)].     Secondly,  when  the  fiat  issued, 

(a)  See  Rex  ▼.  Holy  Trinity^  ▼.  OriJfUh,  6  Bing.  534.     The 

KingsUm'Upcn'HvUy  7  B.  &  Cr.  cases  are  considered  in  Tyrwhitt's 

611,  as  remarked  on  by  Baykyy  Edition    (6th),  of  Dickenson's 

J.,  in  Bex  y.  Merthyr  TidviU^  I  Quarter  Sessions,  816.  AlaoKtys 

B.  &  Adol.  31 ;  Trenn  d.  Thomas  v.  Harwood,  2  C.  B.  905. 
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^  ^^y* ,  the  bankrupt  had  the  bodm  in  his  possession  by  the  plain- 
WuiTF»u>  tiff's  consent,  and  therefore  at  that  time  was  either  the  re- 
Brand.  puted  owner  of  them,  or  had  taken  upon  him  the  sale, 
alteration,  or  disposition  of  them  as  owner,  within  6  Geo.  4, 
a  16,  s.  72,  so  as  to  entitie  his  assignee  to  sell  under  the 
fiat.  In  Horn  y.  Baker  (a),  Lord  EUenbaraugh  said,  **  The 
true  object  of  the  statute  21  Jac.  1,  c.  19,  ss.  10,  II  (&), 
was  to  make  the  reputed  ownership  of  goods  and  chattels 
in  tiie  possession  of  bankrupts  at  the  time  of  their  bank- 
ruptcy, the  real  ownership  of  such  goods  and  chattels,  and 
to  subject  them  to  all  the  debts  of  the  bankrupt;  consider- 
ing that  such  reputed  ownership  would  draw  after  it  the 
real  sale,  order,  alteration,  and  disposition  of  the  goods.'' 
[Parhey  B* — That  case  was  one  respecting  trade  fixtures  of 
bankrupt  distillers,  and  is  differ^it  from  the  present.  At 
the  time  of  Cunningham's  bankru^y,  these  books  were  in 
his  possession  as  a  factor  for  sale.  Did  the  bankrupt,  having 
a  bare  authority  to  sell,  take  the  ownership  of  the  goods 
with  consent  of  the  actual  proprietor  ?]  Except  in  tiie 
particular  trades  of  warehousemen  and  factors,  who  are 
known  to  seU  goods  which  are  not  tiieir  own,  no  person  is 
to  suppose  that  a  trader  is  not  the  owner  of  all  the  goods 
on  his  premises.  These  books  were  in  possession  of  the 
bankrupt  at  tiie  time  of  his  bankruptcy,  at  all  events  on 
sale  or  return.  [Parke^  B. — He  had  them  not  as  owner,  or 
on  sale  and  return,  but  as  factor.  No  false  colours  are 
held  out,  or  false  credit  obtained,  by  a  trader's  possession  of 
goods  as  factor,  any  more  than  by  his  holding  goods  as 
trustee,  which  goods  so  held  would  not  pass  to  his  as- 
ngnees  (c)].  Lawrence^  J.,  says,  in  Horn  v.  Baker,  **  The 
question  in  these  cases  (as  was  observed  by  Mr.  Justice 
BuUer,  in  Walker  v.  Bumell(d)  ),  is  rather  a  question  of  fact 

(a)  9  East,  216.  (d)  Doug.  317.    This  dictum 

(b)  The  prototype  of  sect.  72  of  Bulkr,  J.,  was  also  relied  on 
of  the  6  Geo.  4,  c.  16.  by  the  Court  of  C.  P.,  in  1  Bos.  & 

(c)  See  Skaftetbwry  {Earl)  v.  P.  89. 
RuMeU^  1  B.  &  Cr.  660. 
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than  of  law ;  and  therefore  it  seems  more  proper  in  such      ^  ^^7.  ^ 

cases  to  leave  it  to  the  jury  to  say  whether,  under  the  dr-    Whitfibld 

cumstances,  ihe  bankrupt  had  the  reputed  ownership  of  the       b&ams. 

goods  at  the  time,  fer  if  the  true  owner  suffers  a  trader  to 

have  the  reputed  ownership  of  goods  left  in  his  possession, 

and  he  become  bankrupt,  the  statute  says  tibat  the  property 

diall  go  to  his  assignees."     [^Parhey  B. — Credit  is  rarely  now 

^ven  to  a  man  on  the  faith  of  his  possession  of  goods  in  his 

house  (a),  but  on  his  diaracter  for  solvency.    JPlatt,  B.— - 

Here  the  bankrupt  was  a  mere  agent  for  sale.     Would  all 

the  goods  sent  to  an  auctioneer's  rooms  for  sale  pass  to  his 

assignees?] 

Pabke,  B. — No  rule  can  be  granted  in  this  case.  By 
sect.  11  of  21  Jac  1,  c  19,  a  reputed  ownership  was  con- 
stituted by  the  bankrupt's  having,  by  consent  of  the 
true  owner,  the  goods  in  his  possession,  order,  and  dis- 
position. This  enactment  is  incorporated  in  stat.  6  Geo. 
4,  c.  16,  s.  72,  which  agrees  with  it  in  other  particu- 
lars, except  that,  by  the  substituting  or  for  and,  the  present 
enactment  stands  ^^  possession,  order,  or  disposition."  The 
first  question,  whether  the  oral  evidence  was  properly  re- 
ceived, though  the  terms  of  agreement  between  the  plain- 
tiff and  defendant  had  been  reduced  into  writing,  depends 
on  the  time  when  the  objection  to  its  admissibility  was  taken. 
On  tiiat  subject,  it  is  sufficient  to  say  that  the  Lord  Chief 
Baron's  note  shews  that  it  was  not  taken  till  after  tiie  wit^ 
ness  had  ^ven  the  answers  admitting  that  he  had  books  for 
sale  as  agent  to  the  plaintiff.  That  was  too  late.  As  to 
the  otiier  point,  it  is  notoriously  the  practice  of  booksellers 
to  sell  books  received  by  them  to  be  sold  by  them  on  com- 
mission. That  would  rebut  the  inference  that  the  defend- 
ant held  these  particular  goods  as  owner.  But  had  there 
been  no  such  evidence,  I  should  not  think  that  tiiese  books 

(a)  See  lAngham  v.  Biggt,  1  Bos.  &  P.  82, 88. 
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1847,        passed  to  the  assignee^  as  it  is  well  known  that  booksellers 
-^^^^l^^i^j,     act  also  in  the  capacity  of  factors.     It  appears  to  me  that, 
^'  in  this  case,  the  bankrupt  received  the  deposit  of  the  books 

in  question,  not  as  owner,  but  as  factor,  and  as  such  he 
had  possession,  but  with  authority  to  sell;  and  that  is 
enough  to  take  it  out  of  the  statute.  It  was  said,  that  as  he 
was  not  shewn  by  the  plaintiff  to  have  been  known  to  the 
world  to  be  such  factor,  the  books  would  pass  to  his  assig- 
nees in  respect  of  his  reputed  ownership ;  but  that  is  not 
so ;  for,  if  booksellers  sometimes  act  as  factors,  and  it  is 
part  of  their  business  to  sell  books  of  which  they  are  not 
the  owners,  no  one  had  a  right  to  presume  these  books  to 
be  his  own,  without  inquiring  how  the  case  really  stood. 
Besides,  as  to  the  necessity  of  notoriety,  there  was  enough 
evidence  here  to  shew  that  all  persons  interested  were  put 
upon  inquiring  whether  the  defendant  held  the  books  as  fac- 
tor or  owner.  The  question  of  reputed  ownership  does  not 
arise  on  these  facts.  In  a  very  early  case  on  the  bankrupt 
laws.  Mace  v.  Caden(a\  it  was  held  that  the  stat.  21  Jac  1, 
c.  19,  8.  11,  did  not  extend  to  the  case  of  factors,  who  have 
the  possession  of  other  men's  goods  merely  as  trustees,  or 
under  a  bare  authority  to  sell  for  the  use  of  their  prindpaL 
^*  The  goods  must  be  such  as  the  party  suffers  the  trader  to 
sell  as  his  own."  A  luminous  exposition,  by  Lord  Redes- 
dale,  of  the  corresponding  Irish  Act,  11  &  12  Geo.  3,  c.  8, 
s.  9,  will  be  found  in  Jay  v.  Campbell  (b).  Lord  Redesdale 
there  says :  '^  That  clause  refers  to  chattels  in  the  posses- 
sion of  the  bankrupt,  ^  in  his  order  and  diB{>08ition,  with 
consent  of  the  true  owner.'  That  means  where  '  the  posses- 
sion, order,  and  disposition'  is  in  a  person  who  is  not  the 
owner,  to  whom  they  do  not  properly  belong,  and  who  ought 
not  to  have  them,  but  whom  the  owner  permits  uncon^ien- 
tiously,  as  the  act  supposes,  to  have  such  order  and  disposi- 
tion.   The  object  was  to  prevent  deceit  by  a  trader  from 

(a)  Cowp.  232.  (5)  1  Scho.  &  Lefr.  336. 
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his  yisible  possession  of  property  to  which  he  was  not        1847. 
entitled ;  but,  in  the  construction  of  the  act,  the  nature    ^hiitwld 
of  the  possession  ha&  always  been  considered,  and  the  «• 

words  have  been  construed  to  mean  possession .  of  the 
goods  of  another,  with  the  consent  of  the  true  owner. 
Now,  who  was  the  true  owner  of  the  property  after  the 
death  of  Williams?  The  true  owner  was  Thomas,  subject 
to  the  payment  of  the  debts  and  legacies  of  Williains. 
Thomas  was  the  acting  executor  and  residuary  l^atee, 
and  the  possession  was,  therefore,  according  to  his  right, 
but  was,  as  against  him,  chargeable  in  favour  of  creditors 
and  l^atees,  the  creditors  having  a  right  to  charge  at  law 
or  in  equity,  the  legatees  in  equity  only.  In  all  those  cases 
in  which  that  clause  in  the  act  has  been  permitted  to  have 
the  efiect  of  divesting  the  right  in  the  person  who  had  a 
right  to  the  property,  the  nature  of  the  possession  has 
always  been  considered,  and  whether  it  was  according  to 
right."  Here  the  plaintiff  was  the  owner  of  the  books,  which, 
before  tiie  bankruptcy,  he  put  into  the  hands  of  the  bank- 
rupt for  sale.  The  defendant  having  sold  them,  it  was  for 
him  to  divest  that  ownership  of  the  plaintiff,  by  shew- 
ing it  to  have  passed  to  himself  as  assignee,  under  sect.  72 
of  6  Geo.  4,  c.  16.  The  plaintiff  having  begun  by  proving 
his  prior  titie,  the  onus  was  on  the  defendant  to  cut  it 
down,  by  provii^  the  bankrupt  to  have  been  reputed  owner 
within  the  statute*  But,  as  the  books  were  put  into  the 
bankrupts  hands  for  sale,  the  case  was  one  of  prindpal  and 
&ctor.  Besides,  it  was  well  known  in  the  particular  trade, 
that  goods  are  held  on  comnussion  for  sale  on  account  of 
their  owners. 

Platt,  B. — I  am  of  the  same  opinion.  It  is  notorious 
that  booksellers  carry  on  business  as  factors,  which  excludes 
all  presumption  that  the  books  held  by  the  bankrupt  were 
held  by  him  as  their  owner.  I  also  think  that  the  fact  of 
sale  by  commission  may  be  proved  by  parol,  though  the 

VOL.  XVI.  IT  M.  w. 


CASES  m  THE  EXCHEQUEB, 

terms  of  it  were  also  stated  in  writing.    It  is  like  giving 
Whitfibld     oral  proof  of  the  fact  of  payment  of  money  qi]&  rent. 
Brand.       though  the  tenancy  was  created  by  lease  or  agreement  in 
writing. 

Pollock,  C.  B. — ^I  am  of  the  same  opinion*  The  evi- 
dence left  no  doubt  that  publishers  were  in  the  habit 
of  selling  on  commission,  which  brought  the  case  within 
that  class  of  decisions  (of  which  Mace  y,  CadeU  is  one) 
which  settled  that  bankers,  fSu^tors,  brokers,  and  others 
similarly  utuated,  are  not  within  that  part  of  the  statutes  of 
bankruptcy  which  relates  to  reputed  ownership.  That  case 
has  in  all  times  been  upheld.  As  soon  as  it  appears  to  be 
a  branch  of  a  party's  business  to  sell  the  goods  of  others  on 
commission,  that  establishes  him  to  be  a  factor.  As  to  the 
question  of  evidence,  I  think  that  the  fact  of  the  relation 
existing  between  the  bankrupt  and  the  plaintiff  might  be 
proved  without  producing  the  letter,  though,  had  it  been 
necessary  to  prove  the  terms  of  that  relation,  they  could 
only  have  been  proved  by  the  letter.  But  here  no  objection 
was  made  till  the  terms  of  tiie  deposit  were  inquired  into;  for 
it  had  been  already  proved  that  they  were  in  the  hands  of  the 
bankrupt  for  sale  on  commission.  I  do  not  think,  however, 
that  production  of  the  letter  was  the  only  mode  of  proving  the 
relation  of  the  parties  to  be  principal  and  factor.  I  think  a 
witness  might  have  been  allowed  to  prove  the  fact,  that  he 
held  the  goods  as  factor,  though,  if  it  had  been  necessary  to 
inquire  as  to  the  terms  of  that  holding,  and  they  were  in 
writing,  it  coidd  only  be  proved  by  producing  the  document 
itself.  Again,  where  goods  are  pawned,  the  pawnbroker 
may  prove  that  fact,  without  producing  the  duplicate  shew- 
ing tiie  money  which  was  advanced. 

Rule  refused. 
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1847. 
BOBEBTSON  t?.    GaNTLETT.  Jofl.  23. 

XBESPASS  for  breaking  and  entering  the  plaintiff's  Trespass  for 

dofle,  in  the  parish  of  Brinkworth^  called  Lewis's  Grround,  cnterin/th^'* 

breaking  the  fences  and  hedges,  pulling  up  plwntiff's  poles,  ^j"^*^?^"' 

and  throwing  rubbish  into  the  ditch,  and  thereby  choking  ^^e  fences,  &c. 

it  up.    Pleas: — Ist,  that  the  defendant  was  seised  in  his  cation  under  a 

demesne  as  of  fee  of  a  certain  dose,  called  Lower  Westfidd,  ^^  ^M^n^' 

in  the  parish  of  Brinkworth,  and  justifying  under  a  i^ht  "^?*»  **^'  ^^^ 

of  way  by  prescription,  on  foot,  and  with  horses,  carts,  broug^ht  for  a 

and  carriages,  therefrom,  to  and  over  a  dose  called  Fry's  oei^  other 

Leaze,  and  from  thence  unto,  into,  thrcmgh,  over  and  Sadd^^wt- 

along  the  said  dose  in  whidi  &c,  and  thence  unto  and  ting  oat  that 

into  a  certain  common  and  public  highway,  leading,  &a,  abuttals. 

and  from  thence  back  again  unto,  into,  over  and  along  the  ne^uuign- 

said  dose  in  which  &c,  unto,  into,  &c.  the  said  dose  ™«°^t^t  be- 
fore the  said 

called  Fry's  Leaze,  and  from  thence  unto  and  into  the  said  time  when  &c., 

dose  called  Lower  Westfidd;   wherefore  the  defendant,  defendant  so 

having  occasion  to  use  the  said  way,  &c.,  did  pass  and  re-  J^^w  LT/way 

pass  from  and  out  of  tiie  said  dose  called  Lower  Westfidd,  ^^  ^^^  ^^}  P^^ 

*  i."i/»  !■■  1  mentioned, 

&&,  and  because  the  said  fences,  hedges,  pdes  and  ditch,  the  plaintiff  ob- 
before  the  said   time   when  &c.,  had  been  respectiydy  tay^in  the  first 
wrongfully  erected,  placed,  made  and  cut>  and  were  re-  gi««^™«?t»oned, 
spectiydy  then  standing  and  being  in  and  across  tiie  said  trench  across 
way,  and  obstructing  the  same,  so  that  without  forcing,  because  the  de- 
breaking,  damaging  and  spoiling  the  said  fences  and  hedges,  ^t^^inoY^^ 
and  breaking  down,  damaging,  pulling  up  and  spoiling  the  j^^7^4u°'  ^ 
said  poles,  and  casting  and  throwing  large  quantities  of  puipose  of 
earth,  stones  and  rubbish  into  the  said  ditch,  and  choking  nme,^  and  using 

the  way,  depart 
out  of  the  name, 
along  the  said  other  portion  of  the  close  in  the  neir  assignment  mentioned,  and  because  the 
said  fences  in  the  new  assignment  mentioned  were  standing  on  a  portion  of  the  close  in  the 
new  assignment  mentioned,  and  that  without  breaking  and  damaging  the  same  he  could  not  go 
over  the  residue  of  the  said  close  in  which  &c.,  he  did  necessarily  a  little  break  and  damage  the 
said  fences,  &c.  Replication,  de  injurift : — Heldf  {Piaif,  B.  dissentiente)  Ist,  That  the  right  of 
war  stated  in  the  plea  to  the  declaration  was  not  admitted  by  the  plaintiff  in  his  new  assignment ; 
and,  2dly,  that  the  right  being  re-asserted,  though  informally,  in  the  plea  to  the  new  assignment, 
it  was  put  in  issue  by  the  replication^  so  as  to  &row  the  onus  of  proving  it  on  the  defendant. 

v2 
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1847.        and  filling  up  the  samej  the  defendant  could  not  pass  or 

RoB«RT80N     '^P*^  ^^*  ^^  *^®  ^^  ^^<^^  called  Lower  Westfield,  &c., 
V.  unto,  into^  through,  over  and  along  the  said  close  in  which 

&C.9  and  from  thence  unto  and  into  the  said  highway,  and 
so  from  thence  back  again,  &c.,  the  defendant  did  unavoid- 
ably, and  to  a  little  and  necessary  degree,  force  and  break 
to  pieces,  &c.  the  said  fences,  &c.  &c,  which  are  the 
several  trespasses,  &c.  Verification. — Second  plea,  justify- 
ing the  trespasses  under  2  &  3  WilL  4,  c.  71,  s.  2,  in  right 
of  user  of  a  like  way  for  the  full  period  of  twenty  years 
next  before  the  commencement  of  the  suit  (a).  Yen-* 
fication. 

New  assignment  to  both  pleas : — That  the  plaintiff  issued 
out  his  writ  in  this  cause,  and  brought  his  said  suit  thereupon 
against  the  defendant,  not  for  the  said  trespasses  in  the  said 
first  and  last  pleas  of  the  defendant  mentioned,  on  the  part  of 
the  sidd  dose  over  which  the  defendant  has  in  these  pleas 
asserted  and  claimed  a  right  of  way,  but  also  for  that  the 
defendant,  on  the  said  11th  of  December,  1845,  out  of  the 
said  pretended  ways  in  those  pleas  mentioned,  or  either  of 
them,  to  wit,  on  a  certain  other  portion  of  the  said  dose, 
that  is  to  say,  a  certain  portion  of  the  said  dose  distant 
two  yards  and  six  inches  from  the  north-west  comer 
thereof^  in  length  seven  feet,  and  in  breadth  ten  feet,  and 
bounded  on  the  north  and  west  by  a  certain  close  called 
Fry's  Leaze,  committed  the  said  trespasses  in  the  said  de- 
daration  mentioned,  in  manner  and  form  as  the  pluntiff  had 
above  thereof  complained  against  him ;  which  said  trespasses 
above  newly  assigned  are  other  and  different  trespasses 
from  the  sdd  trespasses  in  the  said  first  and  last  pleas 
mentioned,  and  therein  attempted  to  be  justified*  Verifi- 
cation, and  prayer  of  judgment. 

Pleas  to  the  new  assignment: — Ist,  Not  guilty,  and  issue 
thereon ;  2nd,  That  before  the  said  time  when  &c  in  the 

(a)  See  Parker  v.  JUitehell,  11  Ad.  &  £.  788. 
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Bead  new  assignment  mentioned,  and  whilst  the  defendant        1847* 
so  bad  the  said  right  to  the  said  way  in  the  said  first  plea     robbrtson 
mentioned,  to  wit,  on  the  Ist  of  December,  1845,  the  plaintiff     _    ^* 

Qavtlstt* 

wrongfully  and  unlawfully  stopped  up  and  obstructed  the 
sud  way  in  the  sud  first  plea  mentioned,  by  then  digging, 
excavating,  and  making  a  deep  and  wide  pit,  trench,  and 
excavation,  in  and  across  the  same,  in  the  said  close  of  the 
plaintiff,  and  putting  and  placing  in  and  across  the  same 
in  the  said  dose  in  which  &c.,  and  over  the  said  pit,  trench, 
and  excavation,  divers  and  very  many  trunks  of  trees  and 
peces  of  great  weight,  and  fixing  and  fastening  the  same 
together  with  iron,  and  the  plaintiff  from  thence  &a  wrong- 
fully and  unlawfully  kept  and  continued  the  said  way  so 
stopped  up  and  obstructed,  so  that  the  defendant  could  not 
at  any  time  during  the  time  aforesaid  pass  or  re-pass  in  or 
along,  or  use  the  same ;  and  the  defendant,  during  all  the 
time  aforesud,  had  no  way  from  or  to  the  said  close  of  de- 
fendant, called  Lower  Westfield,  other  than  the  said  way  in 
the  said  first  plea  mentioned ;  and  that  at  the  said  time  when 
&C.,  in  the  said  new  assignment  mentioned,  the  defendant 
had  occaaon  to  use  and  it  was  necessary  for  him  to  use  the 
said  way,  and  because  the  same  was  so  stopped  up  and  ob- 
structed as  aforesud,  so  that  the  defendant  could  not  then 
pass  or  re-pass  in  or  along  or  use  the  same  without  removing 
the  said  stoppage  and  obstruction,  and  because  the  defendant 
could  not  remove  the  said  stoppage  and  obstruction  without 
undergoing  and  performing  great  and  inconvenient  labour 
and  trouble,  and  expending  divers  of  his  moneys,  the  defend- 
ant, in  order  to  use  and  for  the  purpose  of  using  the  said  way, 
did,  at  the  same  time  when  &c.,  to  avoid  and  escape  the 
said  stoppage  and  obstruction,  and  to  a  little  and  necessary 
degree,  and  to  a  small  and  convenient  distance,  and  no  more 
or  further  than  was  necessary  for  the  purpose  of  avoiding 
and  escaping  the  said  stoppage  and  obstruction,  and  getting 
into  and  using  the  said  way,  go  and  depart  from  and  out 
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1847.        of  the  8ame>  in,  on^  and  along  the  said  other  portion  of 

RoBERTOOK     ^^^  ^^  ^^^  ^  ^^  ^^  ^^^  assignment  mentioned,  and 
V.  from  thence,  as  soon  and  quickly  as  he  could,  and  by  the 

shortest,  nearest,  and  most  convenient  way  that  he  could, 
unto,  into,  through,  over  and  along  the  residue  of  the  said 
way  that  was  not  stopped  up  and  obstructed  as  aforesaid; 
and  because  the  said  fences,  hedges,  poles  and  ditch,  in  the 
decUration  mentioned,  before  and  at  the  said  time  when 
&C.,  in  the  said  new  assignment  mentioned,  had  been  re- 
spectively erected,  placed,  made  and  cut,  and  were  respect- 
ively then  standing  and  being  in  and  across  the  said  portion 
of  the  said  dose  in  the  said  new  assignment  mentioned,  so 
that  without  forcing,  breaking  to  pieces,  damaging  and 
spoiling  the  said  fences  and  hedges,  and  breaking  down, 
damaging  and  pulling  up  and  spoiling  the  said  poles,  and 
casting  and  throwing  large  quantities  of  earth,  stones  and 
rubbish  into  the  said  ditch,  and  choking  and  filling  up  the 
same,  the  defendant  could  not  then  go  in,  on  and  along  the 
eaid  other  portion  of  the  said  close,  in  which  he  so  went  as 
aforesaid,  for  the  purpose  aforesaid,  and  from  thence  by  the 
shortest  and  nearest  way  that  he  could  unto,  into,  through, 
over  and  along  the  said  residue  of  the  said  way,  through, 
over  and  along  the  said  close  in  which  &c,  and  from 
thence  unto  and  into  the  said  highways,  and  so  from  thence 
back  again  unto,  into,  through,  over  and  along  the  said 
close  in  which  &c.,  in  the  said  way  there  as  he  ought  to 
have  done,  the  defendant,  at  the  time  when  &c.,  in  order  to 
remove  the  said  obstructions,  and  for  the  purpose  of  re~ 
moving  the  same,  did  necessarily  and  imavoidably,  and  to  a 
littie  and  necessary  degree,  force  and  break  to  pieces,  da- 
mage and  spoil  the  said  fences  and  hedges,  and  did  also 
then  break  down,  damage,  pull  up  and  spoil  the  said  poles, 
and  did  also  then  cast  and  throw  the  said  quantities  of 
earth,  stones  and  rubbish  into  the  said  ditch,  and  thereby 
then  choke  and  fill  up  the  same,  as  he  lawfully  might  for 


HILABY  TBRM;   10  VICT.  293 

the  cause  aforesaid,  doing  no  unnecessary  damage  to  the        1847. 
pliuntiff  on  the  occasions  aforesaid,  which  are  the  several    robmitson 
trespasses  aboye  newly  assigned.     Verification.  '      v* 

Keplication : — Issue  joined  on  first  plea  to  new  assign- 
meat.    De  injuria  to  second  plea^  and  issue  joined. 

At  the  trial,  at  the  last  summer  assizes  for  Wiltshire, 
before  Plait,  B.,  it  was  contended  that  eyerything  which  was 
alleged  in  the  plea  was  put  in  issue,  yiz.  that  the  defendant 
went  only  to  a  small  and  conyenient  distance  from  the  way, 
and  not  further  or  otherwise;  which  incidentally  put  in 
issue  the  right  of  way  in  the  particular  spot  ascertained 
by  the  pleadings.  The  learned  Judge  intimated  that  the 
right  of  way  laid  in  the  plea,  as  also  the  defendant's  not 
going  to  a  greater  than  a  conyenient  distance  from  it,  were 
admitted  on  the  new  assignment,  so  that  the  obstruction 
only  was  in  issue.  The  plainlifiTs  counsel  then  admitted 
a  trampling  of  the  spot  where  the  trespass  was  committed, 
which  the  plaintifi*  afterwards  made  good.  On  this  the 
leacned  Baron  held,  that  the  obstruction  being  in  truth 
admitted,  nothing  waa  left  for  the  jury  to  try.  He 
directed  a  yerdict  for  the  plaintifi*  on  the  first  issue,  and 
for  the  defendant  on  the  second. 

A  rule  for  a  new  trial  having  been  obtained,  on  the 
ground  of  misdirection. 

Butt  and  Slade  shewed  cause. — The  learned  Baron's 
view  of  the  pleadings  was  correct.  The  question  was, 
whether  the  replication  de  injuria,  to  the  plea  to  the  new 
assignment  of  extra  viam,  put  in  issue  the  existence  of  the 
right  of  way  stated  in  the  original  plea  ?  Now  as  the  new 
asdgnment  does  not  traverse  that  way,  it  must  be  taken  to 
be  admitted,  and  the  replication  de  injuria  raises  the  question 
whether  any  cause  existed  for  going  out  of  it.  [Par^,  B. — 
The  defendant  had  no  right  to  remove  the  obstructing  mat- 
ters, unless  he  had  a  right  of  way  over  the  close  mentioned  in 
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the  declaration^  and  was  compeUed^  in  the  exercise  of  it,  to  go 
oat  of  that  close  over  the  small  bit  of  land  set  out  by  abuttals. 
It  is  only  the  obstruction  of  such  a  right  of  way  that  would 
give  the  defendant  a  right  to  go  out  of  it  over  that  small  bit. 
It  was  for  him  to  make  out  that  case.  The  new  assignment 
admits  nothing,  but  is  a  new  declaration,  complaining  that 
the  defendant  trespassed  on  the  bit  of  land  set  out  by  abut- 
tals. The  plea  to  the  new  assignment  states  matter  about 
that  bit  of  land,  all  which  the  plaintiff  in  his  replication  de 
injurift  alleges  to  be  imtrue.]  It  is  submitted  that  the  new 
assignment  admitted  the  right  of  way  {beaded  in  justification. 
[Parke,  B. — Suppose  another  action  to  be  brought  by  the 
plaintiff  against  the  defendant  for  again  going  oyer  the  locus 
in  quo,  could  the  present  new  assignment  be  pleaded  by  way 
of  estoppel  ?  (a)]  No.  [JParkey  B. — But  if  you  are  right  in 
your  argument,  it  could.  Alderson,  B. — You  say  the  plain- 
tiff has  admitted  the  defendant's  right  of  way  over  the  dose, 
because  the  plaintiff  has  said  in  his  new  assignment  that  he 
was  not  going  for  the  exercise  of  that  pretended  right  of 
way  claimed  by  the  defendant,  but  for  a  trespass  to  another 
part  of  the  plaintiff's  close,  where  the  defendant  had  no  right 
to  go.]  The  new  assignment  means,  I  do  not  go  for  damages 
for  the  trespass  in  the  declaration.  The  plea  to  it  does  not 
re-assert  any  right  of  way,  which  distinguishes  this  case 
from  Norman  y.  Wescombe  (&),  where  an  affirmative  fact  of 
tenancy  was  set  up  in  the  plea  to  the  new  asmgnment,  and 
was  denied  by  the  replication  de  injurid.  The  right  of  way 
set  up  in  the  original  plea  is  not  put  in  issue  by  the  plain- 
tiff. [Aldersony  B. — That  might  be  true,  if  the  plea  to  the 
new  assignment  were  pleaded  to  the  same  part  of  the  close  as 
the  original  plea  was,  but  here  it  is  pleaded  as  to  a  different 
part  of  that  close.]  The  plea  to  the  new  assignment  does 
not  set  up  any  right  of  way.  [Parkey  B. — It  is  mere  ac- 
cident that  the  trespass  on  the  spot  newly  assigned  is  con- 


Co)  See  2  M.  &  W.  358. 
(6)  2M.&W.349.  SeeGV(7e7t«y.  JbfM»,lSaand.dOO,and2d9a,note(/). 
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nected  with  the  right  of  way  pleaded.     It  might  have  been        1847. 
an  entirely  different  spot     A  new  assignment  assumes  the     ^^^^ 
defendant  to  be  under  a  mistake.     The  plaintiff  does  not  v- 

complain  of  an  injury  done  by  the  way  on  this  occasion, 
but  of  injury  done  to  a  bit  set  out  by  abuttals.  That  is  like 
setting  out  abuttals  in  a  declaration.  It  so  happens  that 
the  defendant  brings  it  into  the  case  by  the  necessity  he 
was  under  of  pleading  the  way,  but  he  might  have  had  many 
other  grounds  of  justification.  Here  it  so  happens,  that  his 
justification  in  right  of  a  way  over  the  bit  of  land  set  out  by 
abuttals  is  connected  with  the  right  of  way  he  at  first 
pleaded.  Alderson^  B. — The  new  assignment  is,  that  the 
plaintiff  brought  his  suit,  not  for  the  said  trespass  in  the 
original  pleas;  not  that  it  was  brought  not  anli/  for  those 
trespasses.  ^^Also"  is  surplusage.  The  effect  of  this  new 
assignment  is  simply  to  alter  the  declaration,  by  sajring  '^  I 
mean  to  go  for  a  trespass  to  the  bit  of  close  A.  which  I  set 
out  by  abuttals.  I  call  on  you  to  answer  for  trespassing 
oyer  the  bit  which  I  have  set  out."  Surely  the  defendant 
was  bound  to  justify,  by  setting  up  a  new  right  of  way  in  his 
plea  to  the  new  assignment]  A  new  assignment  extra  viam 
was  always  treated  as  admission  of  the  right  of  way  in  the 
plea,  for  the  plaintiff  might  have  traversed  that  right  of  way 
and  new  assigned  also.  [Parke,  B. — The  new  assignment 
is  extra  the  pretended,  not  the  admitted,  way.  The  plain- 
tiff says  by  it,  "  I  do  not  assert  whether  you  have  that  right 
of  way  from  A.  to  B. ;  I  go  for  a  trespass  in  a  different  bit 
of  the  same  close,  viz.  at  C. ;"  you  must  give  a  perfect  an-* 
swer  to  that*  The  defendant  seeks  to  make  the  new  assign- 
ment equivalent  to  an  admission  of  that  right  of  way, 
because  the  plaintiff  does  not  go  for  a  trespass  over  that 
part  where  the  pretended  right  of  way  is  set  up.]  If  the 
plaintiff  does  not  deny  the  way  pleaded,  but  new  assigns, 
he  admits  that  way.  [JParke,  B. — No,  he  declares  anew. 
The  plea  to  the  new  assignment  might  have  been  bad  on 
special  demurrer,  for  setting  up  a  right  of  way  not  expressly. 
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1847*         as  ought  to  have  been  done,  but  by  inference  only.    But 
RoBiBTsoN    ^  *^®  plaintiff  has  not  demurred,  the  only  question  is, 
V-  whether  the  right  of  way  originally  pleaded  was  put  in 

issue  by  the  replication  to  the  plea  to  the  new  assignment, 
or  did  the  new  assignment  admit  the  original  plea.]  The 
plaintiff  has  altogether  passed  by  the  right  of  way  originally 
relied  on.  [Aldersan^  B. — ^You  have  neither  admitted  nor 
denied  a  right  of  way,  except  by  inference ;  that  would 
have  been  bad  on  special  demurrer.]  Surely  the  going  for 
a  trespass  in  another  place  admits  the  right  of  way  first 
pleaded. 

Crowder  and  Cramptonf  contra,  in  support  of  the  mle^ 
were  stopped  by  the  Court  (a). 

PoLiX)CK,  C.  B. — ^The  rule  in  this  case  must  be  made 
absolute.  The  defendant  pleads  to  an  action  of  trespass, 
that  he  has  a  right  of  way  over  the  dose  in  question ;  to 
this  the  plaintiff  newly  assigns,  stating  in  substance  that  he 
complains  not  of  the  defendant  going  over  the  dose  over 
which  his  plea  allies  that  he  has  a  right  of  way,  and  says 
nothing  as  to  any  right  to  do  so,  but  that  he  is  bringing  his 
action  for  a  different  trespass  by  the  defendant,  viz.  in 
going  over  another  part  of  the  dose,  as  to  which  he  has 
pleaded  nothing.  The  question  now  is,  whether  such  a 
new  assignment  is  for  any  purpose  an  admission  of  the  de- 
fendant's right  of  way  over  the  dose,  in  respect  of  which  he  has 
justified.  Were  it  necessary  to  refer  to  the  authorities,  the 
case  of  Norman  v.  Wescombe  is  directly  in  point  for  the 


(a)  As  to  right  to  go  out  of  a  KingseoUy  6  M.  &  W.  174;  AU 

public  way  because  out  of  repair,  dred  v.  Chngtahle^  6  Q.  B.  376. 

see  Taylor  7.  Wkiteheady  Doug.  In  the  principal  case,  the  replica- 

745,  748 ;  Ballard  v.  HarrisoUy  tion  appears  to  hare  been  drawn 

4  M.  &  S.  387;  1  Wms.  Saund.  so  as  not  to  admit  the  way  set  up 

322  c,  n.  (3);   Remolds  v.  Ed-  in  the  plea  to  the  new  assign- 

wards f  Willes,  232;    Dand  v.  ment. 
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n^atiye*    There  the  defendant  pleaded  to  the  new  assign-        1847. 
ment  matter  similar  to  that  he  had  before  pleaded  to  the    iioB,i„oir 
original  declaration,  and  the  Coart  held,  that  the  plaintiff,  <^* 

by  pretermitting  in  the  new  assignment  the  matters  stated  in 
the  plea,  and  substituting  a  new  for  the  old  declaration,  had 
not  admitted  those  matters,  so  that  the  defendant  was 
bound  to  prove  them.  K,  therefore,  in  this  case  the  new 
assignment  has  pretermitted  matters  stated  in  the  plea  to 
the  declaration,  and  they  are  stated  again  in  the  plea  to  the 
new  assignment,  they  must  be  proved  by  the  defendant. 
The  plaintiff  in  his  new  assignment  says,  ^'You  the  de- 
fendant have  mistaken  my  cause  of  complaint,  and  I  say 
nothing  as  to  the  right  of  way  claimed  by  you  in  your  plea." 
The  defendant  then  brings  forward  his  right  of  way  again, 
in  an  inartificial  manner,  in  his  plea  to  the  new  assignment. 
Whether  the  matter  asserted  in  the  old  plea  forms  part  of 
the  matter  denied  by  the  plea  to  the  new  assignment  or 
not,  I  am  clear  on  the  whole  that  the  right  of  way,  as 
originally  pleaded,  is  not  admitted  by  the  new  assign- 
ment 

Parke,  B. — I  entirely  concur*  I  think  that  the  right  of 
way  originally  pleaded  is  put  in  issue  by  the  replication  de 
injuria.  The  defendant,  however,  contends  that  that  right  of 
Way,  as  so  originally  stated,  viz.  in  the  plea  to  the  declaration, 
is  admitted  by  the  new  assignment.  The  effect  of  the  new 
assignment,  however,  is  not  to  admit  the  previous  pleading 
to  be  true.  The  plaintiff  by  his  new  assignment  merely 
says,  that  the  defendant  has  made  a  mistake,  and  that  he,  the 
plaintiff,  is  going  for  a  trespass  which  has  not  been  justified. 
The  new  assignment  is  in  the  nature  of  a  fresh  declaration, 
excluding  all  cause  of  damage  arising  from  the  defendant's 
going  over  the  close  in  question  in  exercise  of  his  right  of 
way.  The  plaintiff  says,  '^I  declare  for  a  fresh  trespass 
in  respect  of  the  defendant's  having  gone  over  a  piece  of 
land,  which  is  set  out  by  abuttals  in  my  new  assignment. 
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1847.  and  the  defendant  most  answer  that  afresh."  To  this  fresh 
RoBBBTsoir  ^i^^pass  the  defendant  was  bound  to  make  a  good  answer. 
^     ^«  He  says  that  he  committed  the  trespass,  because  he  had  a 

right  of  way,  which  the  pkiutiff  has  passed  oyer  in  his 
new  assignment.  That  allegation  he  is  bound  to  proye. 
If  he  had  pleaded  leaye  and  licence,  he  must  haye  preyed 
it.  So  here,  if  the  right  of  way  set  up  is  connected  with 
that  originally  pleaded  by  the  defendant,  he  must  proye 
that  right  of  way.  In  his  plea  to  the  new  assignment  he 
does  not  say  what  right  of  way  he  has,  but  states  it  by 
inference.  That  would  perhaps  haye  been  bad  on  demurrer. 
He  says  he  had  a  right  of  way,  and  in  exercise  of  that 
light  went  out  of  the  way,  and  committed  the  trespasses  in 
question  in  the  place  which  forms  the  subject  of  the  new 
assignment.  There  being  no  demurrer,  the  whole  material 
part  of  the  plea,  yiz.  the  right  the  defendant  had,  is  put  in 
issue  by  the  replication,  and  the  defendant  is  accordingly 
bound  to  proye  it.  The  substratum  of  the  defence  is  in 
issue,  and  the  fallacy  of  the  argument  consists  in  treating 
the  new  assignment  as  admitting  the  matters  stated  in  the 
plea.  Norman  y.  Wescombe  and  the  later  case  of  Brancker 
y.  Molyneux{d)y  are  in  point  The  defendant  had  no  right  to 
go  on  the  bit  of  land  set  out  by  abuttals,  in  respect  of  any 
right  of  way  he  might  haye  over  another  part  of  the  dose. 

Aldebson,  B. — I  am  entirely  of  the  same  opinion.  The 
plaintiff  declares  in  respect  of  a  trespass  committed  upon  dose 
A.  The  defendant  pleads,  as  to  that  trespass,  that  he  had 
a  right  of  way  oyer  part  of  the  close.  The  pluntiff  in  his 
new  assignment  says,  that  he  neither  admits  nor  disputes  the 
right  of  way  set  up  by  the  defendant,  but  that  he  is  bringing 
his  action  for  a  trespass  committed  in  another  part  of  the  dose 
in  question,  which  part  he  sets  out  by  metes  and  bounds. 
Thus  the  right  of  way,  claimed  by  the  defendant  in  his 

(a)  1  Man.  &  Gr.  710. 


HITJLRT  TERM;   10  VICT.  299 

plea  to  the  declaration,  is  neither  admitted  nor  denied  by  the         1847* 
new  assignment     The  plaintiff  does  not  go  for  both  tres-    iiobkbwok 
passes,  but  only  for  one,  by  his  new  declaration  or  assign-  «• 

ment.  The  defendant  in  his  plea  to  that  new  assignment 
states,  that  he  has  the  same  right  of  way  as  he  alleged  in 
his  plea  to  the  declaration,  and  that  that  right  has  been  ob- 
structed, wherefore  he  went  out  of  the  way  on  the  other 
part  of  the  dose.  The  plaintiff  in  his  replication  to  that 
plea  says,  that  the  defendant  had  no  such  cause  of  obstruc- 
tion as  he  alleges,  for  trespassing  upon  the  other  part  of  the 
close.  The  defendant  went  over  the  close  in  question,  be- 
cause he  claimed  a  right  of  way  there,  which  was  obstructed. 
That  right  of  way  was  put  in  issue  by  the  replication  de 
injuria,  and  was  to  be  proved  by  the  defendant.  Norman  v. 
fVescombe,  and  other  cases,  are  applicable  on  principle. 

Platt,  B. — I  retain  the  opinion  I  formed  at  Nisi  Prius, 
and  am  compelled  to  differ  from  the  rest  of  the  Court. 
The  case  of  Norman  v.  Wescombe  docs  not  in  my  opinion 
apply.  There  the  plea  to  the  new  assignment  re-stated  the 
facts  alleged  in  the  plea  to  the  declaration.  That  is  not 
the  case  here.  The  declaration  complains  of  a  trespass, 
which  the  defendant  justifies  on  the  ground  that  he  has 
a  right  of  way.  The  plaintiff  new  assigns,  stating  that  he 
is  nol  bringing  his  action  for  that  trespass  so  sought  to  be 
justified  by  the  defendant,  but  for  another  and  different 
one.  He  does  not  deny  the  defendant's  alleged  right  of 
way,  but  says  that  the  trespass  for  which  he  brings  liis 
action  is  in  res{)ect  of  another  part  of  the  close.  The  de- 
fendant in  his  plea  to  the  new  assignment  does  not  re-assert 
the  right  stated  in  his  plea  to  the  declaration ;  he  merely 
states  that  his  right  of  way  continues,  and  that  the  plaintiff 
placed  obstructions  on  the  way,  in  the  removal  of  which  the 
trespasses  were  committed.  The  question  as  to  the  obstruc- 
tion or  non-obstruction  of  the  way  originally  pleaded  was, 
as  it  appears  to  me,  all  that  was  put  in  issue  by  the  replica- 
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1847. 

ROBBRTSOK 

V. 

Gaktlbtt. 


tion  de  injurid.  The  rest  of  the  plea  to  the  new  assignment 
oontainfl  merely  a  statement  of  the  time,  and  not  a  re-a«ertion 
of  the  right  of  way.  The  plea  alludes  to  the  right  of  way 
only  for  the  purpose  of  designating  the  trespass.  The  act  of 
obstruction  is  the  only  matter  put  in  issue  by  de  injuiid. 
However^  the  rule  must  be  made  absolute  for  a  new  triaL 


Rule  absolute* 


The  official  as- 
signee of  a 
banknipt  or 
insolvent  is  en- 
titled to  be  in- 
demnified 
against  the 
costs  of  an  ac- 
tion brought 
in  his  name 
without  his 
authority. 


Laws  and  Belcheb,  Assignees  of  Bott»  a  Bankrupt,  v, 

BoTT  (a). 

1  HIS  was  a  rule  obtained  on  behalf  of  the  plaintiff  Bel- 
cher»  the  official  assignee  of  an  insolvent^  under  7  &  8  Vict, 
c  969  calling  on  the  plaintiff  Laws  and  his  attorney  to  shew 
cause  why  all  proceedings  should  not  be  stayed  until  the 
plaintiff  Belcher  was  indemnified  against  costs,  such  costs 
to  be  paid  by  the  plaintiff  Laws  or  the  plaintiff's  attorney. 
The  affidavits  stated,  that  the  action  was  commenced  and 
prosecuted  without  the  authority  of  Belcher,  and  that,  ap- 
plication having  been  made  for  security  to  the  attorney  for 
the  plaintiffs,  he  had  offered  an  informal  undertaking  of 
several  creditors  of  the  estate  to  contribute  in  proportion  to 
their  respective  debts,  but  declined  to  give  any  other  in- 
demnity. It  appeared  that  the  action  was  authorised  by 
the  plaintiff  Laws,  and  other  creditors  of  the  estate. 

Ckasby  shewed  cause.  The  official  assignee  holds  a  pub- 
lic office  of  trust,  one  of  the  duties  of  which  is  to  join  as 
plaintiff  in  all  actions  and  suits  for  the  benefit  of  the  estate. 


(a)  Thb  case  was  decided  by      25thy  1846).  It  was  accidentally 
Rolf€,'B,y  sitting  alone, on  the  last      omitted  in  its  proper  place, 
day  of  Michaelmas  Term,  (Nov. 
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He  has  yoluntarily  taken  that  duty  upon  him,  and  cannot  ^  1847. 
now  refuse  to  perform  it  or  claim  indemnity  against  the  con- 
sequences :  Emery  y.  Mucklaw  (a).  Ex  parte  Thirqitand  (b) 
diews  that  an  official  assignee  is  bound  to  allow  his  name 
to  be  used»  and  the  dicta  of  the  Chief  Judge  are  opposed  to 
the  genend  right  to  indeamity  now  daimed. 

fFiOes,  in  support  of  the  rule.  It  is  a  general  rule,  that 
where  one  of  several  haying  a  joint  right  of  action  ie  made 
co-plaintiff  without  his  authority,  he  is  entitled  to  an  in- 
demnity against  costs :  Whitehead  v.  Hughes  (c).  That  rule 
is  applicable,  &  fortiori,  to  a  case  like  the  present,  where  the 
applicant  has  no  personal  interest  in  the  matter  of  the 
action.  In  Emery  y.  Muchlaw  it  does  not  appear  that  the 
action  was  commenced  without  an  authority  of  the  co-trustee. 
The  judgment  in  Ex  parte  Turquand,  and  the  dicta  referred 
to  in  argument  in  that  case,  assume  that  a  court  of  law 
would  enforce  an  indemnity  in  cases  of  this  description. 

BoLFE,  B. — The  rule  must  be  absolute,  on  the  general 
principle  stated  by  Bayley,  B.,  in  Whitehead  y.  Hughes. 
Indeed,  it  does  not  require  authority  to  establish  a  principle 
so  manifestly  just,  as  that  a  person  whose  name  is  allowed  to 
be  used  without  his  authority,  by  compulsion  as  it  were,  is 
entitled  to  an  indemnity.  I  rather  ooUect  from  the  judg- 
ment in  Ex  parte  Turquand,  that  an  official  assignee  is  con- 
sidered peculiarly  entitled  to  an  indemnity ;  but  I  decide 
this  case  on  the  general  principle  stated  in  Whitehead  y. 
Hughes.  As  it  appears  that  the  action  was  authorised  by 
the  plaintiff  Laws,  he  must  pay  the  costs. 

Bule  absolute,  with  costs. 

(a)  2  Dowl.  P.  C.  735.  {h)  1  Mont  D.  &  D.  475. 

(c)  2  Dowl.  P.  C.  258. 
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1847. 
Jan.  18,  Walker  v,  Nussey. 

wld  wd'dS?"  Debt  for  goods  sold  and  delivered,  and  on  an  account 
Tcred.    Plea*,    stated.    Pleas, — 1st,  never  indebted;  2nd,  a  set-ofFfor  goods 

nerer  indebted  ,  "' 

and  set-off.  Bold  and  delivered,  and  on  an  account  stated.     Issues  there- 

defendant  a  ^°"     -^*  ^^  trial,  before  the  undersheriflF  of  Yorkshire, 

^t'^'iSned'd^*  it  appeared  that,  the  defendant  having  sold  goods  to  the 

sold  him  goods  plaintiff  to  the  amount  of  4/.  \As.  1 1^.,  the  defendant,  on 

larger  amoant.  R  Subsequent  occasion,  bought  of  him  a  lot  of  leather,  of  two 

jg^Q^^l^j^^  sorts,  by  sample.   It  was  then  verbally  agreed  between  them, 

note  or  memo-  that  the  4/.  14«.  \\d.  duc  to  the  defendant  should  go  in 

randummwnt-  ,  ,     , 

ing  of  the  bar-  part  payment  by  him  to  the  plsuntiff  for  the  leather.  Next 
Part  of  that^       ^^7  ^^  plaintiiT  sent  in  the  goods  to  the  defendant,  with  this 

bargain  was,        invoice  • 

that  the  debt       ^^^Oice . 

due  from  plain-  «  Halifax,  Oct  14th,  1846. 

in  part  payment       "  Mr.  William  Nusscy,  bought  of  Thomas  Walker. 

by  defendant 
to  him,  but  no 

actual  payment  Dressed  hide  bellies,  287  at  9rf.      . 

of  money  was 

made  by  either,  Insolc,  376  at  6^  . 

nor  was  any  re- 
ceipt given  by 
defendant  for 
plaintiff's  debt  ^ 

to  him.   The  ^J  JOMT  account  against  me  . 

goods  were  sap- 
plied  to  defend- 
ant, who  re-       The  defendant  returned  the  goods  within  two  days  as  infe- 

tumed  them  as      ^  *-'  '' 

inferior  to  sam-  rior  to  sample,  and  wrote  to  the  plaintiff  to  pay  him  the 
^  found  that  4/.  14^.  ll^il  The  plaintiff  refused  to  receive  the  goods, 
aoropted^em.  ^^^  brought  this  action,  stating,  in  his  particulars  of 
Verdict  for  de-    demand,  that  the  action  was  brought  to  recover  the  siun  of 

fendant :— 

Held,  on  mo-     16/.  4^.,  as  the  **  balance  of  the  following  account,"  (setting 

tion  for  a  new  .  .  i        t  _       •        •     v 

trial,  that  no-     o^t  the  abovc  mvoicc). 

thing  had  been        rphe  undersheriff  ruled,  that  there  was  nothing  to  shew 

given  m  earnest  '  ^ 

to  bind  the  bar^  that  the  4/.  145.  llrf.  had  been  given  by  the  defendant  in 

gain,  or  in  part  ^  t  y-« 

of  payment,  earnest,  or  part  of  payment,  under  29  Car.  2,  c.  3,  s.  17,  and 
2*c!^^.  iT     ^®^  nothing  to  the  jury,  except  on  the  point  of  acceptance 

so  as  to  make 

the  oontract  binding  on  the  bnyer. 
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of  the  goods  by  the  defendant,  directing  them  to  find  for        1847- 
him  if  they  thought  he  returned  the  goods  in  a  reasonable      walkkb 
time,  without  taking  to  them  (a).     The  jury  foiud  a  ver- 
dict for  the  defendant  on  both  issues. 

Addison  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection.  By  29  Car.  2,  c.  3,  s.  17,  "  no  contract  for 
the  sale  of  any  goods,  wares,  and  merchandises  for  the 
price  of  £10  sterling,  or  upwards,  shall  be  allowed  to  1)e 
good,  except  the  buyer  shall  accept  part  of  the  goods  so 
sold,  and  actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  bargain,  or  in  part  of  payment,  or  that 
some  note  or  memorandum  in  writbg  of  the  said  bargain 
be  made  and  ogned  by  the  parties  to  be  charged  by 
such  contract,  or  their  agents  thereunto  lawfully  author- 
ised." This  transaction  amounted  to  an  agreement  that, 
on  the  defendant's  purchasing  the  leather,  the  4/.  14«.  lid. 
before  then  due  to  him  from  the  plaintiff,  was  to  be  a 
part  of  the  purchase-money  accruing  due  to  him.  That 
agreement  enured,  therefore,  to  take  this  case  out  of  the  sta- 
tute, as  part  payment  within  «ect.  17.  [Parkey  B. — ^When 
was  the  plaintiff's  debt  to  the  defendant  satisfied,  so  as  to  be 
the  subject  of  a  plea  of  payment,  had  the  defendant  sued 
him  ?  The  leather  was  to  be  delivered  by  the  plaintiff  and 
taken  by  the  defendant  in  satisfaction  of  the  4L  14«.  lid. 
due  from  the  phdntiff  to  the  defendant,  and  the  rest  of  it 
was  to  be  paid  for  by  the  defendant.  Was  not  the  contract 
prospective,  and  the  plaintiff's  debt  to  the  defendant  only 
eventually  extinguished,  in  case  of  the  defendant's  accept- 
ance of  the  leather  subsequently  sent  to  him  by  the  plain- 
tiff?] The  under-sheriff  merely  left  the  question  of  accept- 
ance to  tiie  jury.   But  in  Hari  v.  Neuh  (&),  where  the  holder 

(a)  SeeLOfywhite  v.  Devereuof,         (b)  2  C,  M.  &  R.  337 ;  5  Tyr. 
15  Mee.  &  W.  285;  Street  v.  -Btoy,      966,  acted  on  in  Hooper  v.  Ste- 
2  B.  &  Ad.  463  ;  Edan  ▼.  Jhtd-     phensy  4  Ad.  &  E.  71. 
fiOd,  1  Q.  B.  302. 

VOL.  XVI.  X  M.  W.  _ 
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1847.        menty  not  being  under  seal,  could  not  be  a  lease,  conse- 
BuwroK       4^ently  could  not  require  a  stamp  as  such.     It  could  only 
«•  be  an  agreement  to  grant  a  lease :  MayfieU  y.  Robinson  (a). 

And,  as  such  agreement,  it  is  exempted  from  any  stamp- 
duty;  for  the  value  of  the  subject-matter  of  the  agreement 
must  be  taken  from  the  face  of  the  Instrument,  which  does 
not  disclose  any  yearly  rent  of  £20  (i),  or  even  £5  (c): 
JDoe  d.  Marlaw  v.  Wiggins  (d).  [Parke,  B. — This  instru- 
ment may  have  only  passed  leave  to  use  the  rooms,  without 
conferring  any  Interest,  or  more  than  an  Interesse  termini. 
The  only  certain  value  appearing  on  the  face  of  It  is  36^.,  as 
the  rooms  need  only  be  held  for  a  month.] 

JPetersdofffy  In  support  of  the  rule. — This  Is  a  "  lease  not 
exceeding  the  term  of  three  years  from  the  making  thereof^ 
whereupon  the  rent  reserved  to  the  landlord  during  such 
term  shall  amount  unto  two-third  parts  at  least  of  the  full 
improved  value  of  the  thing  demised :"  so  that,  by  29  Car.  2, 
c.  3,  s.  2,  it  need  not  have  been  in  writing  at  all.  Now  the 
4th  section  of  7  &  8  Vict  c.  76,  was  intended  to  apply  only 
to  such  leases  or  instruments  as  at  the  time  of  its  passing 
were  by  law  required  to  be  In  writing.  [Parke,  B. — ^That 
is  now  expressly  provided  by  8  &  9  Vict,  c  106,  s.  3,  by 
which  only  such  leases  as  are  required  by  law  to  be  in 
writing  &a  shall  be  void  at  law,  unless  made  by  deed.]  The 
act  of  7  &  8  Vict,  c  76,  s.  4,  did  not  provide  for  the  ana- 
logous cases  of  tenancies  for  less  than  a  year,  e.  g.  for  a 
month  or  week. 

Pollock,  C.  B. — ^The  words  of  that  section  are  "no 

cnted  or  done,  or  to  any  estate,       (c)  Id.tit.Agreement,''forgtant- 

right,  or  interest  created  before  ing  a  lease  or  tack  at  rack-rent  of 

the  1st  of  January,  1845.  any  messuage,  land,  or  tenement, 

(a)  7  Q.  B.  486.  under  the  yearly  yalue  of  £10.*'  ! 

ih)  See  66  Geo.  3,  c.  184,  sche-         (i)  4  Q.  B.  367.  See  Shepherd 

dule,  tit.  Lease.  v.  JFh^^le,  8  C.  &  P.  634. 
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lease  in  writing  of  any  freehold,  copyhold,  or  leasehold  land."        1847* 
Now  "land"  by  the  first  section  is  to  indade  "tenements."      burtom 
If  this  is  an  ajrreement,  as  it  has  been  shewn  to  be,  no      ^    ^' 

.        1  mi  1  1.      1  -I  RbBTBLL. 

stamp  was  required.     The  rule  must  be  discharged. 

Parke,  B. — I  agree  that  this  rule  must  be  discharged. 
The  effect  of  sect.  4  of  7  &  8  Vict,  c  76,  was,  that  no  lease 
in  writing  shall  be  yalid,  unless  made  by  deed,  and  that 
agreements  in  writing  not  under  seal,  which  would  pre- 
viously have  been  considered  as  leases,  should  haye  the 
force  of  agreements  to  execute  leases.  But  for  that  enact- 
ment, this  instrument  would  have  amounted  to  a  lease  in 
writing,  and  would  be  properly  construed  as  an  agreement 
equivalent  to  a  demise  of  the  premises.  Yet,  having  been 
made  while  that  enactment  was  in  force,  and  not  being 
under  seal,  it  became,  by  its  operation,  a  mere  agreement 
to  execute  a  lease,  and  consequently  did  not  require  to  be 
stamped  as  an  actual  demise. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Bule  discharged  (a). 

(a)  See  now  8  &  9  Vict.  c.  106,  s.  3. 


312  CABEB  IH  THE  EZCHEQUBB, 

1847. 


H, 


Dyeb  ».  Disney  (a). 


The  Somenefc  HOGGINS  had  obtained  a  rule,  calling  upon  the  plaintiff 

U  one  of  the  ^0  shew  cause  why  the  defendant  should  not  be  dischaiged 

mtein  oSi-  ^^*  ^^  *^®  Custody  of  the  sheriff  of  Middlesex,  on  the  ground 

nary  with  fee,  of  his  being  privil^ed  from  arrest  as  the  Queen's  servant 

end  Doond  to 

attend  her  in  ordinary  with  fee,  by  the  style  of  Somerset  Herald-at* 
qoiied,  M  wen  <uins.  The  affidavits  stated,  that,  in  1813,  he  was  appointed 
"^iSr" ^'  ^y  betters  patent  under  the  great  seal  to  that  office,  with  all 
therefore  privi-  the  rights,  privileges,  and  inmiunities  thereto  appurtenant^ 
rest.  '    and  that  he  had  ever  since  fulfilled  all  the  duties  of  such  office, 

and  stall  remained  such  herald.  As  such  he  was  a  Queen's 
servant  in  ordinary,  receiving  as  such  a  quarterly  salary,  with 
other  fees,  from  the  Lord  Chamberlain,  and  a  livery  or  dress 
of  office,  which  he  wore  when  in  personal  attendance.  He 
was  liable  to  attend  her  Majesty  at  any  moment  when  re- 
quired, and  had  personally  attended  her  and  the  three  pre- 
ceding sovereigns,  when  his  presence  as  herald  was  required, 
viz.  at  the  coronation,  opening  or  prorogation  of  Parliament, 
royal  marriages  or  funerals,  her  Majesty's  public  attendance 
at  the  chapels  royal,  on  all  saints'  and  collar  and  installation 
days,  &C. ;  but  for  some  years  past  had  been  disabled  by  ill- 
ness from  such  attendances  on  her  Majesty  as  herald.  On  her 
creation  of  titles  he  received  fees,  as  one  of  her  household 
servants.  He  had  been  several  times  discharged  at  cham- 
bers from  previous  arrest,  by  Patteson  and  Bosanquet,  Js., 
and  by  Chimeyy  B.,  on  a  similar  claim  of  privilege ;  but 
Rolfei  B.,  refused  to  discharge  him  on  the  present  occasion^ 
and  indorsed  on  the  writ  of  summons,  that,  if  the  defendant 
had  the  privilege  claimed,  he  must  sue  out  a  writ  of  privi- 
lege. His  counsel  having  prepared  such  a  writ,  it  was  ten- 
dered at  the  offices  of  the  Petty-bag,  and  of  the  record  and 
writ  clerks  in  Chancery,  and  at  the  Crown-office,  and  at  the 

(a)  Decided  in  Easter  Term  (May  8}. 
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office  of  signer  of  the  writs  in  Exchequer^  but  the  officers      ^1847. 

refused  to  issue  it,  never  having  heard  of  such  a  writ    The 

precedents  of  the  Petty-bag  office  were  searched,  but  no 

such  writ  was  found.    The  Duke  of  Norfolk  was  applied  to, 

as  Earl  Marshal,  for  his  leave  to  arrest  the  defendant ;  but 

replied  that  he  had  no  control  over  or  right  to  interfere  with 

him. 

BramweU  shewed  cause  in  Hilary  Term  (Jan.  21). — This 
rule  must  be  discharged,  for,  on  a  former  occasion,  this 
Court  refused  to  discharge  the  defendant,  though  it  then 
appeared  that  he  was  Somerset  Herald:  LesHe  v.  Dis- 
ney (a).  He  was  ihen  remitted  to  his  writ  of  privilege. 
Whether  the  defendant  went  to  the  right  offices  or  not, 
or  whether  those  to  whom  he  applied  properly  or  impro- 
perly refiised  to  issue  the  writ,  makes  no  difference  as  to 
his  title  to  relief  here ;  for  the  ground  on  which  the  writ 
was  refused  to  be  issued  was  that  no  such  writ  was  in 
existence.  That  shews  that  his  legal  right  to  enforce  his 
discharge  was  at  an  end.  Besides,  he  is  not  a  Queen's  ser- 
vant in  ordinary  with  fee,  for  his  duty  is  limited  to  extra- 
ordinary occasions  of  full  ceremonial,  when  the  attendance 
of  heralds  is  requisite :  Luntley  v.  Battine  (i),  Bym  v.  DQh- 
din  (c).  And  if  he  were  such  servant  in  ordinary,  he  would 
be  privil^ed  only  while  capable  of  active  service,  which 
he  has  long  ceased  to  be.  An  attorney's  privilege  only  in- 
cludes those  actually  in  practice.  This  privily  is  that  of 
the  Queen,  or  of  the  Earl  Marshal,  and  neither  interferes. 

Hoffffins,  in  support  of  the  rule. — The  defendant  is  still 
the  Queen's  servant  in  ordinary,  liable  to  be  called  on  to 
attend  her  at  any  time.  His  illness  does  not  deprive  him  of 
his  privilege  as  such,  till  shewn  to  be  permanent  and  incur- 
able.  Leslie  v.  Disney  is  not  in  point  to  estop  this  applica- 

(a)  1  C,  M.,  &  R.,  678;  5  Tyr.  181.        (6)  2  B.  &  Aid.  234. 
(c)  1  C,  M.,  &  R.,  821;  6  Tyr.  357. 
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^^7.^  tion,  for  the  defendant's  present  affidavits  detail  his  duties 
more  specifically  than  in  that  case,  and  entitle  him  to  his 
discharge.  [Parke^  B.,  alluded  to  ReyneVs  case  (a).  If  a 
writ  of  privilege  can  only  be  obtained  for  the  officers  of  the 
Court,  we  ought  to  consider  whether  we  should  not  dis- 
charge the  defendant;  but  the  rule  will  be  discharged,  if 
such  a  writ  will  lie.] 

Cur.  adv.  vult. 
In  Easter  Term, 

Aldebson,  B.,  delivered  the  judgment  of  the  Court — 
I  regret  that  questions  of  this  kind,  relating  to  the  privi- 
leges of  her  Majesty's  servants  to  be  exempted  from 
arrest,  should  arise  in  modem  times;  and  I  must  add,  that 
it  would  be  much  better  if  her  Majesty  was  served  by  per- 
sons who  are  not  in  debt.  The  privilege  itself  is  one  that 
belongs  not  to  the  party,  but. to  the  Crown,  and  the  question 
here  is,  whether  the  defendant  has  made  out  to  our  satisfac- 
tion that  he  is  a  servant  in  ordinary  to  her  Majesty  with 
fee.  When  this  defendant's  case  was  before  this  Court  on 
a  former  occasion,  my  Brother  Parhe  and  myself  being  the 
only  Judges  present,  we  doubted  whether  the  defendant  was 
Cb  servant  in  ordinary  with  fee,  and  accordingly  discharged 
the  rule,  directing  the  defendant  to  sue  out  a  writ  of  privi- 
lege, if  he  thought  fit.  Since  that  time  the  same  question 
has  been  brought  before  two  other  Judges,  Patte8an,J.,  and 
Gumetfy  B.,  on  fuller  affidavits.  They  considered  him  a 
servant  in  ordinary  with  fee,  and  ordered  him  to  be  dis- 
charged. On  a  later  occasion,  Bosanquety  J.,  ordered  his 
discharge,  on  the  ground  that  he  was  shewn  by  the  affidavits 
to  be  a  Queen's  servant  in  ordinary  with  fee.  The  present 
dj£davits  make  out  that  he  is  in  continuous  attendance  on 
her  Majesty,  as  his  services  may  be  required  at  any  time, 
and  when  his  services  are  required,  it  would  be  improper 
that  he  should  be  prevented  by  arrest  from  discharging  his 

(a)  6  Bep.  95  a. 
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duties.  It  appears  tliat  he  is  bound  to  attend  the  Queen  on  ^  1847. 
the  opening,  prorogation^  or  dissolution  of  Parliament^  and 
to  be  present  at  coronations,  royal  marriages  and  funerals, 
and  many  other  ceremonials,  the  recurrence  of  which  is  at 
uncertain  periods.  Under  such  circumstanceef,  it  would  be 
improper  in  this  Court  to  authorise  his  arrest,  and  thereby 
deprive  the  Crown  of  the  due  and  ordinary  state  which  be- 
longs  to  it.  It  is  said  that  his  duties  are  not  continuous, 
but  that  forms  no  ground  for  arresting  him.  A  chaplain  in 
ordinary  is  not  required  to  be  always  preaching  before  the 
Queen,  but  is  liable  to  perform  that  duty  occasionally; 
nevertheless,  his  service  is  a  continuous  one,  though  per- 
formed at  reasonable 'intervals.  The  same  rule  holds  with 
regard  to  the  candle-snuffer  and  fire-lighter  of  the  palace. 
In  summer  no  fires  are  required,  and  fewer  candles  burnt : 
still  the  duties  are  continuous,  though  subject  to  be  per- 
formed at  uncertain  periods.  The  like  in  the  cases  of  pages 
of  the  second  class,  and  lords  of  the  bedchamber,  whose  ser- 
vices are  usually  performed  for  only  a  month  at  a  time:  they 
are  functionaries  who  are  liable  to  be  called  on  to  serve  her 
Majesty  at  any  time.  In  like  manner,  the  Somerset  Herald- 
at-arms  must  be  considered  as  in  the  continuous  service  of 
the  Crown,  and  it  is  inconsistent  with  the  powers  and  prero- 
gatives of  her  Majesty  that  she  should  be  inconvenienced  by 
the  arrest  of  her  servant.  The  defendant  must  therefore  be 
discharged,  though  there  may  be  a  doubt  as  to  the  proper  * 
course  to  be  pursued  with  respect  to  him.  Kebk  says,  in 
Rex  V.  MouUon  (a),  that  the  Lord  Chamberlain  ought  to 
remove  persons  in  debt  from  the  service  of  the  Crown,  or 
compel  them  to  pay  their  debts : — but  with  this  we  have 
nothing  to  do. 

Rule  absolute. 

(a)  2  Keble,  3. 
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Jan.  28.  ELiBBisoN  v.  Watt  and  Wife. 

Debt  for  goods  i\.N  Order  had  been  made  by  Rolfey  B.,  for  reviewing  the 

firati  as  to  ail  Master's  taxation  of  the  defendants'  costs  in  this  cause,  and 

of  the  momoB  ^^'  taxing  the  phuntiff's  costs  on  the  replication,  on  taking 

in  the  dedara-  money  out  of  court  in  satisfaction  of  the  causes  of  action 

tion  meiition-  "^ 

ed^nererm-  in  respect  of  which  it  had  been  paid  in.     The  action  was  in 

oondiy,'  asto  debt,  for  goods  sold  and  deUvered  to  the  female  defendant 

Wt.!^iS&S!,  while  sole,  with   the  common  counts.      Damages  £10. 

pajment  into  Pleas,  cxccpt  as  to  16*.,  parcel  of  the  monies  in  the  de- 

oonrtoflSf.  ... 

Replication,  claration  mentioned,  never  indebted;    second,  as  to  the 

plea;  as  to  last  ^s^^un  of  15*.,  payment  into  court  of  that  sum,  with  an 

tiiTaoMpts^^e'  averment  that  the  defendants  were  never  indebted  to  the 

I5t.]nfaii satis,  plaintiff  to  a  greater  amount.    Verification. — ^Replication, 

faction  and  dis-  .  , 

diarge  of  the  fflmilitcr  to  the  first  plea;  to  the  last  plea,  that  the  plaintiff 

^^hi^nc-  &<icepted  and  took  out  of  court  the  15*.  in  fuU  satisfiustion 

^  ^  ^'  ^^^  discharge  of  the  causes  of  action  in  the  introductory 

tioned,  with  part  of  the  last  plea  mentioned :  therefore,  as  to  such  causes 

mmTfo^  hk  of  action,  the  plaintiff  is  satisfied,  and  prays  judgment  for 

^l^'lgj^^^ff  hid  costs  and  charges  by  him  sustained  in  that  behalf.     The 

At  thetriai, the  cause  was  tried  by  writ  of  trial  before  the  undersheriff  of 

jnry  fonnd  that  _^,                                                                . 

the  defendants  Durham,  who  returned  that,  on  the  issue  of  never  indebted, 

^d^tedtothe  the  jury  found  that  the  defendant  Mary,  exccpt  as  to  the  Said 

l£ui^  1^?^  sum  of  15*.,  was  never  indebted  in  manner  and  form  as  the 

^cifi,  that  the-  plaintiff  had  alleged  in  his  declaration.     Upon  taxing  the 

nlainti^rwas  en* 

titled  to  costs  costs,  the  Master  allowed  the  defendants  the  whole  costs 


tionto Selut    ^^  ^^  cause,  including  those  of  the  plea  of  payment  into 
pin-  court  (a),  and  refused  to  allow  any  costs  to  the  plaintiff 

under  B^.  Gen.,  Trin.,  1  Vict 

S.  Temple  had  obtained  a  rule,  calling  on  the  plaintiff  to 
shew  cause  why  the  above  order  should  not  be  rescinded. 

(a)  See  Hullock  on  Costs,  850,  862;  /SItmMM  v.  Fori,  4  T.  B.  10; 

Jef$  V.  SmUhy  4  Taunt.  186. 
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BovUl  shewed  cauflc. — The  defendants,  instead  of  plead*      ^^1B47. 
ing  payment  into  court  of  I5s.  to  the  whole  causes  of 
action^  have  divided  their  plea,  pleading  that  payment  as  to 
party  and  leaving  a  defence  as  to  the  rest     [Parke^  B. — 
Quoad  the  IS^.,  the  plaintiff  says  he  is  satisfied.    No  diffi- 
culty would  have  arisen  on  the  old  mode  of  paying  money 
into  ooiurt     The  16«.  would  have  been  struck  out,  and  the 
plaintaff  would  have  gone  on  for  the  rest.    Here  the  defen- 
dant insulates  one  part  of  the  declaration  from  the  rest,  pays 
money  into  court  on  it,  and  the  plaintiff  says  he  is  satb- 
fied.]     The  Rule  of  Trin.,  1  Vict.,  is  as  follows :— **  The 
plaintiff,  after  the  delivery  of  a  plea  of  payment  into  court, 
shall  be  at  liberty  to  reply  to  the  same  by  accepting  the 
sum  so  paid  into  court  in  full  satisfaction  and  discharge  of 
the  cause  of  action  in  req^ect  of  which  it  has  been  paid  in, 
and  he  shall  be  at  liberty,  in  that  case,  to  tax  his  costs  of 
suit,  and,  in  case  of  nonpayment  thereof  witiiin  forty-eight 
hours,  to  sign  judgment  for  his  costs  of  suit  so  taxed." 
[Parke,  B. — The  plaintiff  had  a  right  to  tax  costs  quoad 
tiie  15^.,  and  end  the  cause  so  far.     He  accepted  that  sum 
in  full  satisfaction  of  I5s.,  part  of  the  debt  and  cause  of 
action  on  which  it  was  paid  in*    But  the  plaintiff  could  not 
accept  it  out,  if  tiie  plea  is  thus  divided ;  for  if  he  does,  he 
must  accept  it  on  tiie  plea  of  payment  of  money  into  court, 
and  enter  a  noUe  prosequi  upon  the  issue  on  never  indebted, 
and  so  become  liable  to  pay  all  costs.    Alderson,  B. — Had 
he  replied  that  he  had  sustained  damages  ultra,,  the  defen- 
dant would  no  doubt  have  been  entitied  to  costs.]    As  to 
the  quantum  of  costs,  it  is  not  only  the  costs  of  tiie  plea  and 
replication  to  which  the  phdntiff  is  entitied,  though  no  spe- 
cific portion  of  the  declaration  is  recovered  on,  and  no  addi- 
tional costs  incurred  by  him;  for  he  is  entitied  to  the 
general  costs  up  to  the  point  to  which  he  was  right  in  pur- 
suing his  action,  viz.  the  time  of  paying  the  money  into 
court.    For  he  was  obliged  to  issue  a  writ,  and  to  declare, 
in  order  to  support  the  judgment  he  sought  ultimately  to 
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1847.^  recover.  [Pollock^  C.  B. — It  will  be  said,  that  if  the  pay- 
ment into  court  had  been  general,  the  plaintiff  might  have 
taken  the  money  out,  and  would  then  have  got  his  costs ;  but 
instead  of  that,  the  defendants  plead  a  payment  into  court  of 
15^.  as  to  16«.,  and  never  indebted  as  to  the  rest,  so  that 
the  plaintiff  was  driven  to  join  issue,  and  go  on  to  trial,  or 
enter  a  nolle  prosequi,  and  become  conclusively  liable  to  pay 
costs.  Aldersan,  3. — On  the  plea  of  payment  into  court  of 
ISs.  as  to  15s,,  the  plaintiff  could  not  say  the  defendant  was 
indebted  to  a  larger  amount.  That  made  the  plea  of  never 
indebted  to  the  residue  necessary.] 

S.  Temple,  contr&. — Cavty  v.  GyU{a)  is  in  favour  of  the 
defendants.  There  there  were  five  counts  in  debt,  and  six 
pleas,  the  last  being  a  plea  of  payment  of  £30  into  court* 
Issues  were  joined  on  the  other  pleas,  and  as  to  the  sixth, 
ihe  plaintiff  took  the  £30  out  of  court  in  AiU  satasfisiction  of 
all  the  causes  of  action  as  to  the  £30,  parcel  &c.  The 
plaintiff  was  held  not  entitled  to  tax  his  costs  under  Beg. 
Gen.  Trin.  1  Vict  [PoUock,  C.  B.— That  case  does  not 
alter  the  plaintiff's  argument.  It  was  there  attempted  to 
tax  the  costs  before  the  issues  were  disposed  of,  but  the 
Court  thought  the  attempt  premature.]  In  Cauty  v.  OyU, 
Tindal,  C.  J.,  says: — "I  think  the  meaning  of  the  rule 
must  be,  that  the  plaintiff  shall  be  entitled  to  tax  his  costs 
only  where  the  money  is  accepted  in  satisfaction  of  the 
whole  demand,  and  not  where  there  are  other  issues  upon 
which  the  parties  are  proceeding  to  trial."  [^Parke,  B. — 
There  the  plaintiff  sought  to  recover  the  costs  of  all  the 
replications  to  five  different  special  pleas,  but  was  held  not 
entitled  to  any  of  them.]  That  dedsion  resulted  from  the 
form  of  the  pleadings.  [Parkey  B. — All  the  plaintiff  was 
there  entitled  to,  luder  the  new  rule,  was  the  costs  of  suit 
for  the  cause  of  action  in  respect  of  which  the  money  was 

(a)  4  Man.  &  Gr.  907. 
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paid  into  court,  but  not  to  the  costs  of  the  replications  on  1847. 
special  pleas,  so  that  the  taxation  was  properly  set  aside. 
The  Lord  Chief  Justice's  opinion  was  quite  right,  for  the 
plaintiff  had  taxed  the  costs  to  that  time,  but  does  not  hold 
where  there  are  other  issues,  &c.  [/7a«,  B. — The  princi- 
ple on  which  costs  are  dispensed  under  this  rule,  is  settled 
in  Gaodee  v.  Goldsmith  (a).  That  was  an  action  of  assump- 
sit for  28/.  5s.  money  had  and  received,  to  which  the  de- 
fendant, as  to  all  except  3/.  5«.,  pleaded  non  assumpsit ;  as 
to  all  except  37.  5^.,  a  set-off  of  £25;  and  as  to  the  3^  5s., 
payment  of  that  sum  into  court.  The  plaintiff  by  his 
replication  admitted  the  set-off,  and  replied  that  he  would 
not  further  prosecute  the  suit  against  the  defendant  except 
as  to  the  sum  of  3^  5^.,  and  took  that  sum  out  of  court  on 
the  last  plea.  The  Master  having  allowed  the  plaintiff  on 
taxation  his  whole  costs,  the  Court  reviewed  the  taxation, 
giving  the  defendant  the  costs  on  the  general  issue  and  set- 
off, as  to  which  the  plaintiff  had  in  fact  entered  a  nolle 
prosequi,  and  allowing  the  plaintiff  costs  as  to  that  part  of 
the  cause  of  action  in  respect  of  which  the  3^  5^.  was  paid 
into  court.  For,  as  the  replication  amounted  in  effect  to  a 
nolle  prosequi  as  to  a  count  or  part  of  a  count,  the  costs 
followed  by  stat  3  &  4  WilL  4,  c  42,  s.  33.]  The  prac- 
lice  hitherto  has  been  never  to  tax  any  costs  to  plaintiffi  in 
such  cases. 

Pollock,  C.  B. — This  rule  must  be  discharged,  and  with 
costs,  for  the  reasons  I  have  already  stated.  We  all  agree 
in  the  decision  of  my  Brother  ^Merf  on,  which  he  has  stated 
to  us  in  a  similar  case. 

Parke,  B. — ^K  the  plaintiff  goes  on  to  try  and  fails,  he 
must  pay  the  costs  of  the  trial. 

^  (a)  2M.  &  W.  202.    See  WiUiam  y.  Skarwood,  3  Scott,  761 ;  3 

Bing.  N.  C.  331. 

vou  XVI.  Y  M.  w. 
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1847.  Aldersox,  B. — The  case  of  Goodee  y.  Goldsmith,  cited 

by  my  Brother  Flatty  puts  the  present  out  of  court  That 
authority  supports  my  decision  in  a  case  which  came  before 
me  some  terms  ago,  and  in  which  I  drew  up  my  opinion  in 
writing,  and  delivered  it  to  the  Masters.  It  was  as  fol- 
lows : — 

'^  In  this  case,  application  has  been  made  to  review  the 
Master's  taxation.  It  was  an  action  of  assumpsit,  to  which 
four  pleas  have  been  pleaded.  First,  non-assumpsit^  except 
as  to  a  sum  afterwards  paid  into  court;  second,  payment; 
third,  set-off;  and  fourth,  payment  of  the  excepted  sum  into 
court.  The  plaintiff  takes  that  sum  out  of  courts  and  the 
result  of  a  reference,  as  to  the  remainder  of  the  case,  is, 
that  the  arbitrator  finds  that  the  defendant  was  liable  to 
the  plaintiff  in  respect  of  a  certain  additional  sum  to  that 
paid  into  court ;  but  also  finds  that,  in  respect  of  the  sum 
paid  and  set  off,  more  is  due  to  the  defendant  than  the 
amount  for  which  he  was  originally  liable.  It  is  clear, 
therefore,  that,  on  this  state  of  facts,  the  defendant  is  enti- 
tied  to  have  the  issue  on  the  second  and  third  pleas  entered 
for  him,  and  to  have  the  general  costs  of  the  Irial.  But  it 
is  clear,  on  the  other  side,  that  the  plaintiff  is  entitled  to 
the  costs  of  the  first  issue,  which  must  be  deducted  from 
the  defendant's  costs.  As  to  the  costs  of  the  last  plea,  I 
am  also  of  opinion  that  the  plaintiff  is  also  entitied  to  them, 
to  be  deducted  in  like  manner.  The  plaintiff  was  right  in 
bringing  his  action  for  this  part  of  his  demand,  and  till  the 
defendant  paid  the  money  into  court,  would  have  been  en- 
titied to  recover  it.  The  policy  of  the  new  rule  was  to 
make  each  party  pay  costs  in  respect  of  all  parts  of  the 
case  in  which  he  was  wrong.  Then  the  defendant  was 
wrong  as  to  this  part  of  the  plaintiff's  demand,  and  ought 
to  pay  the  costs  occasioned  to  the  plaintiff  by  the  not 
having  paid  it  before  action  brought.  The  words  of  the 
rule  embrace  this  case,  and  the  reason  of  the  rule  goes 
with  it.    The  plaintiff  is,  therefore,  entitied  to  so  much  costs 
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as  have  been  incnrred^  owing  to  this  being  included  in  his  1847, 
declaration  and  in  the  replication^  and  also  to  the  expense  of 
taking  the  money  out  of  court.  If^  indeed^  the  money  had 
been  paid  in  generally,  it  would  have  been  otherwise ;  but 
then  it  would  have  become  the  result  of  the  plea^  and  would 
have  been  different,  viz«  in  favour  of  the  defendant  This 
taxation  must  be  reviewed." 

Flatt,  Bv  concurred. 

Kule  discharged,  with  costs. 


Pott  and  Others,  Assignees  of  John  Btle,  a  Bankrupt, 

t;.  Cleog,  Executor  of  William  Tubneb,  deceased. 

Feb.\. 

JJEBT  by  the  plaintiffs,  as  assignees  of  John  Byle,  a  Money  de- 
bankrupt,  agidnst  the  defendant,  as  executor  of  William  ^Ver  by  his 
Turner,  deceased,  for  money  lent  by  the  bankrupt  before  customer  in  the 

'  "^  •^  *  ordinary  way,  is 

his  bankruptcy  to  the  defendant's  testator,  and  on  an  money  lent  to 
account  stated  with  him.  The  defendant  pleaded,  first,  withasnper- 
that  the  testator  was  never  indebted;  secondly,  as  to  SoJJ^hatifts" 
918i  13*.  8i,  parcel  of  the  monies  demanded,  a  set-off  tobe paidwhcn 

'^  called  for  by 

for  money  lent  by  the  testator  to  the  bankrupt  before  cheque;  and 
the  fiat,  and  without  notice  of  any  prior  act  of  bank-  ^f^iTremdn  m 
ruptcy;  thirdly,  a^  to  £1015,  other  parcel,  payment  by  S^^'^Jri^ 
the  defendant  before  action  brought ;  and  fourthly,  as  to  y**"*  without 

any  payment 

the  918^  I3s,  8d.y  a  set-off  upon  an  account  stated  between  by  him  of  the 
the  testator  and  the  plaintiffs  as  assignees.     The  plaintiffs  j^oil^ce^of 
traversed  the  payment  alleged  in  the  thurd  plea,  and  to  the  JJJJJJS'ofK!. 

mitations  is  a 
bar  to  its  rocoTery  (dubitante  PoUock,  C.  B.) 
An  admission  by  a  bankrupt  in  his  balance-sheet  will  not  take  a  debt  out  of  the  statute  of 
limitations  as  against  his  assignees. 

hn.  admission  in  an  unsigned  letter,  written  and  sent  by  direction  of  the  assignees  of  a  bank- 
rupt, by  an  accountant  employed  by  them  to  wind  np  the  affairs  of  the  bankrupt  estate,  will 
not  take  a  debt  of  tiie  bankrupt  oat  of  the  statute  of  limitations. 

y2 
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1847.        pleas  of  set-off  replied  the  statute  of  limitations,  on  which 
issue  was  joined. 

At  the  trial,  before  the  late  Mr.  Justice  WiUiamSy  at 
the  last  Spring  Assizes  at  Chester,  it  appeared  that  the 
action  was  brought  hj  the  assignees  of  Mr.  Ryle,  who 
before  his  bankruptcy  was  a  banker  at  Macclesfield,  to 
recover  the  balance  due  upon  a  banking  account  of  Mr. 
Turner,  the  defendant's  testator.     Mr.  Kyle  became  bank- 
rupt in  1841,  at  which  time  Mr.  Turner  had  overdrawn 
his  account  to  the  amount  of  £1870.      The  defendant 
proved  payment  of  £1015  to  the  plaintiffs  before  the 
conunencement  of  this  action,  whereby  the  balance  was 
reduced  to  £855,  which  he  sought  to  cover  by  the  set- 
off alleged  in  the  second  plea.    In  order  to  establish  that 
plea,  he  proved  that,  in  the  year  1826,  an  account  had 
been  opened  with  the  bank  in  tiie  joint  names  of  the  de- 
fendant's testator  and  one  Mawdesley  (as  trustees),  on 
which  interest  appeared  to  have  been  allowed  to  them  at 
the  rate  of  3  per  cent,  per  annum  down  to  the  year  1832, 
when  the  balance  due  to  them  was  stated  at  918/.  13«.  8rf.  ; 
but  the  books  did  not  show  any  further  transaction  or 
entry  relating  to  this  account  after  that  date,  the  balance 
remaining  the  same  down  to  the  period  of  the  bankruptcy. 
Mawdesley  died  in  January  1839.       The  testator's  se- 
parate account,  on  which  this  action   was  brought,  was 
opened  with  the  bank  at  a  later  period  than  the  account 
of  Turner  and  Mawdesley ;  both  were  entered  in  the  same 
ledger,   the  latter  being    headed  '^  Messrs.   Turner  and 
Mawdesley,"  and  tiiere  were  separate  pass-books  for  each. 
On  the  separate  account  of  Mr.  Turner,  interest  at  6  per 
cent,  per  annum  was  charged  against  him  from  time  to  time 
in  the  bank  books,  down  to  the  period  of  the  bankruptcy. 

It  was  contended  by  the  defendant's  counsel,  that,  under 
these  circumstances,  the  statute  of  limitations  was  no  an- 
swer to  the  setoff;  for  that,  first,  there  was  a  duty  implied 
by  law  on  the  part  of  a  banker  regularly  to  enter  up 
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the  interest  due  upon  the  account  of  a  customer^  and  so  1847. 
prevent  the  statute  of  limitations  from  attadiing  upon  the 
debt  j  and  secondly,  that  the  two  accounts  were  for  this 
purpose  to  be  taken  as  one,  and  the  part  payments  in 
respect  of  the  account  entered  to  Turner's  debit  kept  alive 
both.  But  they  relied  also  upon  the  following  facts,  as 
amounting  to  acknowledgments  in  writing  sufficient  to  pre- 
vent the  operation  of  the  statute.  In  the  first  place,  the 
bankrupt,  on  his  final  examination,  in  June  1841,  had 
entered  in  his  balance  sheet,  which  was  signed  by  him, 
the  sum  of  918/.  13«.  S(L  as  due  from  his  estate  on  the 
accoimt  of  Turner  and  Mawdesley.  Secondly,  in  the 
same  year,  an  accountant  employed  by  the  assignees  to 
wind  up  the  afGurs  of  the  bank,  had,  by  their  direction, 
sent  a  letter  to  the  defendant's  testator,  containing  an 
unsigned  copy  of  the  entry  in  the  ledger  of  the  account 
between  the  bank  and  Turner  and  Mawdesley,  in  the 
following  terms: — "Messrs,  Turner  and  Mawdesley,  Cr. — 
918/.  13«.  8e/." — The  learned  Judge  expressed  his  opinion 
that  the  set-off  was  barred  by  the  statute  of  limitations, 
and  under  his  durection  the  plaintiff  had  a  verdict  on  all 
the  issues  except  the  third,  damages  £1030,  leave  being 
reserved  to  the  defendants  to  move  to  enter  a  verdict  for 
them  on  the  plea  of  set-off;  the  Court  to  be  at  liberty  to 
draw  any  inference  which  a  jury  might  properly  have 
drawn  from  the  facts  proved. 

In  last  Easter  Term,  Chilton  obtained  a  rule  nisi  ac- 
cordingly, against  which  cause  was  shown  in  Michaelmas 
Term,  (Nov.  13th  &  14th),  by 

The  AUorney-Creneral  and  Webby. — The  statute  of 
limitations  was  a  bar  to  the  defendant's  set-off.  The 
relation  between  a  banker  and  a  customer  who  deposits 
money  in  his  bank,  is  the  ordinary  relation  of  debtor  and 
creditor,  with  the  superadded  obligation  on  the  part  of  the 
banker,  arising  out  of  the  custom  of  the  trade,  to  honour 
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1847.  the  drafts  of  his  customer;  the  breach  of  which  duty  is 
the  subject  of  an  action  on  the  case,  Marzettiy.  Williams  {a)\ 
or  of  an  action  of  assumpsit,  the  tort  being  waived.  But 
the  deposit  is  no  more  than  an  ordinary  loan.  It  was  so 
expressly  held  by  Sir  William  Graiit  in  Carr  v.  Carr(b) 
and  Devaynes  v.  Noble  (c) ;  by  the  Court  of  Queen's  Bench 
in  Sims  v.  Bond  (d);  and  by  Lord  Chancellor  Lyndhurst  in 
Foley  V.  Hill{e\  reversing  the  decision  of  Vice-Chancellor 
Knight  Bruce  in  the  same  case  (/).  It  has  been  held  also, 
that  money  in  a  banker's  hands  will  pass  under  a  bequest  of 
** ready  money"  in  a  will:  Parker  v.  Marchant{jg),  The 
debt,  therefore,  which  was  due  from  the  bankrupt  to  Tur^ 
ner  and  Mawdesley,  was  an  ordinary  debt,  capable  of  being 
barred  by  the  statute  of  limitations.  Nor  can  it  be  said  that 
the  two  debts — ^that  due  from  Turner  on  the  one  hand,  and 
that  due  to  Turner  and  Mawdesley  on  the  other — were 
so  blended  together  as  to  form  one  account,  and  so  to 
prevent  the  operation  of  the  statute  of  limitations.  The 
debt  on  the  joint  account  of  Turner  and  Mawdesley  was 
kept  altogether  distinct  from  the  other,  and  was  barred 
by  the  statute  of  limitations  before  the  death  of  Mawdesley 
in  1839,  no  interest  having  been  paid  in  respect  of  it  since 
1832 :  whereas,  on  the  debt  of  Turner  to  the  bank,  interest 
was  charged  at  5  per  cent,  down  to  the  time  of  the  bank- 
ruptcy. At  all  events,  upon  these  pleadings  the  balance 
due  to  Turner  and  Mawdesley  is  treated  as  an  ordinary 
debt,  for  money  lent,  to  which  therefore,  prim&  facie,  the 
statute  of  limitations  is  applicable. 

Secondly,  as  to  the  facts  relied  upon  to  take  the  case 
out  of  the  statute.  The  account  sent  to  the  testator  by 
the  accountant  was  unsigned;  and  besides,  the  acknow- 

(a)  1  B.  &  Adol.  415.  (/)  13  Law  J.,  N.  S.,  Chanc. 

lb)  1  MeriY.  641,  n.  182. 

(c)  Id.  668.  {g)  12  Law  J.,  N.  S.,  Chanc. 

[d)  6  B.  &  Adol.  88.  386. 
(0  1  Phillips,  889. 
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ledgment  signed  by  an  agent  is  not  sufficient:  Hyde  v.         1847. 

Johnson  (a).    And  the  statement  made  bj  the  bankrupt 

in  his  balance  sheet  cannot  affect  his  assignees,  whose  title 

cannot   be  defeated  hj  any  act  done  by  the  bankrupt 

after  his  bankruptcy.     Eicke  v.  Nokes  (b\  which  may  be 

cited  as  to  this  point,  was  an  action  against  the  bankrupt 

himself. 

CkUfym,  Townsendf  and  EgertoUy  in  support  of  the  rule. — 
If  the  argument  on  the  other  side  be  well  founded,  it 
follows  that  a  banker,  who  neglects  to  balance  the  account 
of  his  customer  for  six  years,  may  keep  for  his  own  use  the 
money  deposited  with  him  by  the  customer,  who  may  have 
been  abroad  the  whole  time,  and  may  hare  had  no  occasion 
to  draw  a  cheque.  Surely  that  would  be  contrary  to  the 
poli(^  of  the  law.  On  the  other  hand,  if  a  banker  is  in 
the  situation  of  an  ordinary  debtor,  any  person  who  de- 
pofflts  money  with  him  might  (before  the  recent  altera- 
tion in  the  law  of  arrest)  immediately  afterwards  have 
made  an  affidavit  of  debt  against  him,  and  arrested  him. 
But  the  true  relation  between  the  parties  is  this,  that  the 
banker  holds  the  money  imder  a  special  contract  to  honour 
the  cheques  of  the  customer ;  who  on  his  part  cannot,  so 
long  as  the  banker  is  solvent,  support  an  action  for 
it  without  a  previous  demand  of  it  in  writing.  This  view 
of  the  case  appears  to  be  supported  by  the  decision  in 
Marzetti  v.  WUHams.  In  Pothier  on  Contracts,  by  Evans, 
voL  2,  p.  126,  it  is  said — "Where  a  man  deposits  money 
in  the  hands  of  another,  to  be  kept  for  his  use,  the  pos- 
session of  the  custodee  ought  to  be  deemed  the  possession 
of  the  owner,  until  an  application  and  refusal,  or  other 
denial  of  the  right ;  for  until  then  there  is  nothing  adverse; 
and  I  conceive  that,  upon  principle,  no  action  should  be 
allowed  in  these  cases,  without  a  previous  demand ;   con- 

(a)  2  Bing.  N.  C.  776.  {h)  1  M.  &  Rob.  369. 
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1847.         sequentlj  that  no  limitation  should  be  computed  further 
back  than  such  demand."    In  Norton  v.  EUam{a\  Parke,  B., 
says — "  Where  money  is  lent  simply,  it  is  not  denied  that 
the  statute  begins  to  run  from  the  time  of  the  lending. 
Then  is  there  any  difference  where  it  is  payable  with  in- 
terest ?     It  is  quite  dear  that  a  promissory  note  payable 
on  demand  is  a  present  debt,  and  is  payable  without  any 
demand,  and  the  statute  runs  from  the  date  of  it.     Then 
the  stipulation  for  compensation  in  the  shape  of  interest 
makes  no  difference,  except  that  thereby  the  duty  is  con- 
tinually increasing  de  die  in  diem.     It  is  quite  different 
from  a  note  payable  at  sight,  because  there,  by  the  terms 
of  the  contract,  it  must^  be  shewn  before  the  action  is 
brought."    This'is  analogous  to  the  case  of  a  note  payable 
at  sight,  and  therefore  the  statute  did  not  begin  to  run 
until  the  bankruptcy,  in  1841,  rendered  any  formal  de- 
mand of  the  deposit  unnecessary.     [^Rolfe,  B. — The  pas- 
sage cited  from  Evans's  Pothier  certainly  goes  to  show  that 
the  money  owing  by  a  banker  to  his  customer  is  not  an 
ordinary  debt,  but  one  of  a  special  nature,  for  which  no 
action  can  be  brought  without  a  previous  demand.     But 
supposing  that  to  be  so,  should  you  not  have  raised  the 
question  by  your  pleadings?    Whereas  here  the  plea  treats 
it  as  an  ordinary  debt  for  money  lent.     Parke,  B. — It 
has  been  held  (b)  that  a  plea  of  the  statute  of  limitations 
admits  the  original  debt,  and  only  denies  its  having  been 
due  within  the  six  years.     It  is  therefore  admitted  by 
these  pleadings,  that  the  bankrupt  was  originally  indebted 
to  Turner  and  Mawdesley  in  the  sum  of  918/.  ISs.  Sd,  for 
money  lent;  whereas  you  are  now  arguing  that  he  never 
was.]      Then  the  facts  proved  in  evidence  take  the  case 
out  of  the  statute ;  for  supposing  the  remedy  to  have  been 
barred  by  the  lapse  of  time  in  1838,  it  has  been  revived 
by  the  payments  made  on  Turner's  account  within  the  six 

(a)  2  M.  &  W.  461.  (h)  Gale  v.  Capem,  1  Ad.  &  £.  102, 
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years,  and  after  the  death  of  Mawdeslej.  [Parker  B. —  1847. 
The  fact  of  the  bank  charging  interest  on  the  money  ad- 
yanced  by  them  to  Turner,  after  the  death  of  Mawdedey, 
is  very  strong  evidence  that  that  money  was  advanced  by 
way  of  independent  loan  to  Turner,  and  not  by  way  of 
part  payment  of  an  antecedent  debt.]  But  further,  the 
admission  of  the  bankrupt  in  his  balance-sheet  was  a  suf- 
ficient acknowledgment  to  take  the  debt  out  of  the  opera- 
tion of  the  statute:  JSicke  v.  Nohes;  Ex  parte  8eaber{a). 
And  although  the  account  sent  in  by  the  accountant,  by 
the  authority  of  the  assignees,  might  not  be  sufficient  for 
this  purpose,  it  constitutes  a  fresh  cause  of  action  on  an  ac- 
count stated,  within  the  fourth  plea:  Smith  v.  Forty (b), 
Ashby  V-  James(c),  [Pollock,  C.  B. — It  does  not  shew  any 
consideration.  Parke,  B. — In  Ashby  v.  James,  the  parties 
met  and  stated  accounts,  and  struck  a  balance ;  that  was 
equivalent  to  a  payment  by  one,  and  a  repayment  by  the 
other.] 

Cur.  adv.  vult 

The  judgment  of  the  Court  (d)  was  now  delivered  by 

Pollock,  C.  B. — The  question  in  this  case  is,  how  far 
the  defendant  is  entitled  to  avail  himself  of  an  old  banking 
account,  on  which  a  large  balance  has  been  standing  for 
many  years,  and  to  which  the  statute  of  limitations  would 
apply  under  ordinary  circumstances.  And  a  question  arose 
whether  this  could  be  considered  in  any  other  light  than  an 
ordinary  debt;  there  being,  undoubtedly,  several  authorities 
in  which  it  is  distinctiy  laid  down  that  money  deposited  in 
a  banker's  hands  is  equivalent  to  money  lent ;  and  the  ma- 
jority of  tiie  Court  are  of  that  opinion.     I  entirely  concur 


{a)  1  Deacon,  643.  (d)  Pollock,  C.  B.,  Parke,  B., 

(b)  4  C.  &  P.  126.  Alderson,  B.,  and  Bol/e,  B. 

(e)  11  M.  &  W.  642. 


328  CA6E0  IN  THE   BXCHEQUER, 

1847.  in  fte  judgment  of  the  rest  of  the  Court,  that  the  8et-off, 
in  the  present  case,  cannot  be  made  available;  for  even 
assuming  that  this  account  ought  not  to  be  treated  as 
money  lent,  but  that  there  are  peculiar  circumstances  in 
a  banking  account  which  distinguish  it  from  any  other,  yet 
none  of  those  circumstances  appear  on  these  pleadings,  so 
as  to  justify  us  in  considering  this  case  differently  from 
what  we  should  if  it  were  an  ordinary  case  of  money 
lent;  and  I  therefore  concur  with  the  rest  of  the  Court, 
that  the  present  rule  must  be  discharged.  At  the  same 
time,  I  must,  certainly  with  considerable  doubt  and  diffi- 
dence, confess  the  hesitation  of  my  own  opinion,  whether 
there  is  not  a  special  contract  between  the  banker  and  his 
customer  as  to  the  money  deposited,  which  distinguishes  it 
from  the  ordinary  case  of  a  loan  for  money.  It  seems  to 
me  that  is  a  question  for  the  juiy,  who  ought  to  dedde 
what  is  the  liability  of  the  banker,  and  whether  the  money 
deposited  with  him  is  money  lent  or  not.  I  could  not 
concur  in  the  judgment  of  the  rest  of  the  Court  without 
expressing  this  doubt,  in  which,  however,  they  do  not  par- 
take, as  they  are  of  opinion  that  money  in  the  hands  of  a 
banker  is  merely  money  lent,  with  the  superadded  obliga- 
tion that  it  is  to  be  paid  when  called  for  by  the  draft  of 
the  customer. 

Bule  dischai^ed. 


in 
io 
the 
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1847. 

Mathewson  v.  Bat.  •^on.  19. 

Assumpsit  on  a  charter-party.  The  first  count  stated.  Since  tlie  Ge- 

that»  by  a  certain  charter-party  of  aflSreightment,  it  was  hu.,  4  wm.  4, 

mutually  agreed  between  the  plaintiff^  owner  of  the  good  e^^^J^i^i^^ 

ship  or  vessel  called  &c.>  of  the  measurement  &a,  then  ci^rt^-pv^f 

^  going  for  de- 

lying  at  fiochesterf  and  the  defendant,  described  as  of  &o.»  mnmge  end 

that  the  said  ship,  being  tight,  stanch,  and  strong,  and  dup,  cannotbe 
every  way  fitted  for  the  voyage,  should  with  all  convenient  |^^i^J[JJJi  *" 
speed  sail  and  proceed  to  Biga  (Boldera),  having  liberty  to  <»™^  ^^  ^- 
take  a  caigo  to  Hamburgh,  or  to  some  intermediate  port,  or  the  latter  count 
direct^  or  so  near  thereunto  as  she  might  safely  get,  and  ^^^  ^^  y^^ 
there  load,  from  the  agents  of  the  said  affireighter,  a  full  and  j^^^^f  ^^' 
ocNuplete  cargo  of  fir  timber  and  deals,  &c.  &c.,  and,  being  abofe  mie. 
so  loaded,  should  fi^rthwith  proceed  to  Portsmouth,  or  so 
near  thereunto  as  she  might  safely  get,  and  deliver  the 
same^  on  being  paid  freight  at  and  after  a  certain  rate  in  the 
said  charter-party  mentioned,  all  in  full,  and  in  lieu  of  all 
port  chargeB  and  pilotages;  restraint  of  princes  and  rulers^ 
the  act  of  God,  the  Queen's  enemiesi,  &c.  &c.,  always  ex- 
cepted; the  freight  to  be  paid  on  unloading  and  right  deli- 
very of  the  cargo  in  manner  therein  mentioned*    Tliirty 
running  days  were  to  be  allowed  to  the  said  defendant,  if 
the  ship  was  not  sower  despatched,  for  loadtug  the  ship 
at  Biga  and  delivery  at  Portsmouth,  and  ten  days  on  demur- 
rage over  and  above  the  said  laying  days,  at  £5  per  day. 
After  the  usual  averment  of  mutual  promises,  the  declara- 
tion averred  that  the  ship,  within  a  reasonable  time  after 
the  making  of  the  charter-party,  was  tight  &Ci,  and  every 
way  properly  fitted  for  the  voyage,  and  did  with  all  conve- 
nient speed  sail  and  proceed  to  Biga,  without  having  taken 
a  cargo  to  Hamburgh,  or  any  other  port,  and  afterwards,  to 
wit,  on  the  28th  of  April,  1846,  arrived  at  Boldera,  beii^ 
as  near  to  Biga  as  the  said  vessel  could  safely  get;  and  the 

VOL.  XVL  ♦  y  6  M.  w. 
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1847.        master  of  the  sud  vessel  was  afterwards,  to  wit,  on  the  6th 
MATwnrsoN    ^f  May,  1846,  ready  and  willing  to  receive,  and  did  after- 
V-  wards,  to  wit,  on  7th  of  May,  1846,  begin  to  receive,  and  on 

divers  other  days  afterwards,  to  wit,  until  and  upon  the 
25th  of  June,  1846,  did  receive  on  board  the  said  vessel, 
from  the  agents  of  the  defendant,  a  cargo  of  such  goods 
mentioned  in  the  said  chartei^party  as  the  said  agents  ten- 
dered for  the  said  vessel,  and  afterwards,  to  wit,  on  the 
27th  of  June,  1846,  being  fully  laden  and  despatched,  did 
then  set  sail  in  and  with  the  sidd  ship  and  cargo  and  pro- 
ceed to  Portsmouth  aforesaid,  and  being  afterwards,  to  wit, 
on  the  5th  of  August,  1846,  arrived  at  Portsmouth  afore- 
said, did  there,  to  wit,  on  the  said  5th  of  August,  give 
notice  to  the  defendant  that  the  said  vessel  was  so  airived 
as  aforesaid,  and  ready  to  deliver  her  said  cargo,  and  did 
there  afterwards,  to  wit,  on  tiie  19th  of  August,  1846, 
msL&e  a  right  and  true  delivery  of  the  said  cargo,  according 
to  the  terms  of  the  said  charter-party.  Averment,  that  the 
defendant,  not  regarding  his  said  promise,  did  not  nor 
would,  within  the  number  of  days  allowed  by  the  said  char- 
ter-party as  aforesaid  in  that  behalf,  load  and  discharge  the 
said  goods  &c  in  the  said  charter-party  mentioned ;  and 
on  the  contrary  thereof,  the  plaintiff  in  fact  says,  tiiat 
the  defendant  kept  and  detained  the  said  ship  or  vessel  over 
and  above  the  said  thirty  running  days  and  the  said  ten 
demurrage  days  at  Riga  and  Portsmouth,  to  wit,  for  the 
space  of  eleven  days  at  Biga,  and  thirteen  days  at  Ports- 
mouth, whereby  the  plaintiff  was  put  to  great  costs, 
charges,  and  expenses,  amounting,  to  wit,  to  £200,  in  and 
about  the  maintaining  and  keeping  the  master  and  mariners 
of  the  said  ship  or  vessel  And  the  phuntiff  further  says, 
that  by  reason  of  the  premises,  a  sum  of  money,  to  wit,  the 
sum  of  £50,  as  and  for  demurrage  for  the  detention  of  the 
said  ship  or  vessel  for  the  days  of  demurrage  in  the  said 
charter-party  mentioned,  became  due  and  payable  to  the 
plaintiff  according  to  the  terms  of  the  said  charter-party. 
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whereof  the  defendant  hath  always  had  notice,  yet  the        1847. 
defendant,   not  regarding  &c.,  hath  not  as  yet  paid  the   matmwson 
last-mentioned  sum  of  money,  or  any  part  thereof,  &c.  «^- 

Second  oonnt,  indebitatus  assumpsit  in  £200,  for  demur- 
rage. 

Pleas,  first,  non  assumpsit  to  the  whole  declaration; 
second,  to  the  first  count,  that  the  said  ship  did  not  sail 
and  proceed  to  Biga,  in  manner  and  form  as  in  that  count 
alleged;  third,  to  the  first  count,  that  the  said  ship  did 
not  arrive  at  Boldera,  in  manner  and  form  &c. ;  fourth,  to 
the  first  count,  that  the  said  vessel  did  not  arrive  as  near 
to  Iffiiga  as  she  could  safely  get,  in  manner  and  form  &c. ; 
fifth  to  so  much  of  the  first  count  as  related  to  Jceeping 
and  detaining  the  said  vessel  for  the  said  alleged  space  of 
time  over  and  above  the  said  thirty  days  in  the  said  char- 
ter-party mentioned,  and  over  and  above  other  ten  demur- 
rage days,  to  wit,  the  ten  other  demurrage  days  in  the  said 
first  count  mentioned,  the  defendant  says,  that  he  did  not 
keep  or  detain  the  said  ship  or  vessel  over  and  above  the 
said  thirty  running  days  in  the  said, charter-party  men- 
tioned, and  over  and  above  other  ten  demurrage  days,  to 
wit,  the  ten  other  demurrage  days  in  the  said  first  count 
mentioned,  for  the  space  of  time  in  the  first  count  in  that 
behalf  mentioned,  or  any  part  thereof;  sixth,  to  so  much  of 
the  first  count  as  relates  to  the  days  of  demurrage  in  the 
said  charter-party  mentioned,  the  defendant  says,  that  he 
did  not  keep  or  detain  the  said  vessel  for  the  days  of 
demurrage  in  tiie  said  charter-party  mentioned,  or  any  of 
them,  or  any  part  thereof.  All  the  pleas  concluded  to  the 
country. 

A  summons  for  striking  out  the  indebitatus  count  having 
been  dismissed  at  chambers  by  Flattj  B.,  Greenwood  ob- 
tained a  rule  for  that  purpose  (a). 

(a)  See  James  v.  Btmme^  2  Bing.  N.  C.  420. 
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S.  Temple  nowfihewed  caiue. — ^The  plaintiff  rdieacm  Beg. 
Gem,  HiL,  4  WilL4,  Part  2,  Art  5,  as  shewing  diat  these 
oounts  may  be  joined,  by  analogy  to  the  permission  there 
given  to  join  a  eount  for  freight  on  a  charter-party  with  a 
count  for  freight  pro  rat&  itineris,  on  a  contract  implied  by 
lawi  and  a  count  on  a  bill  of  exchange  with  one  for  its  con- 
sideration in  goods  or  otherwise.  [Barhe,  B.— The  plaintiff 
asks  for  the  same  thing  twice  over.  Why  not  strike  out 
all  of  the  first  count  which  goes  for  demurrage  ?  Itdoesnot 
arise  from  a  subsequent  implied  contraot»  as  a  daim  pro  mtft 
itineris  does  (a).]  Several  cases  shew  that  the  question,  as 
to  admitting  a  second  count,  turns  upon  this,  whether  or  not 
it  necestarily  appears  on  the  fooe  of  the  count  that  it  is  for 
the  same  subject-matter  of  comfdunt.  The  first  count  is  for 
demurrage  specially  agreed  finr  at  so  much  a  day,  and  for 
damages  for  the  detention.  [PorAs,  B. — ^Demurrage  is  spe- 
dally  agreed  on  at  £5  a  day  for  ten  days ;  after  that  day 
the  claim  is  for  detention.]  Suppose  the  ship  did  touch  at 
Hambuigh,  though  the  declaration  avers  that  she  did  not^  the 
plaintiff  would  fitil  on  the  first  count*  So,  if  her  direction 
was  altered  by  the  owners  during  the  voyage,  and  she  went 
elsewhere*  tiie  second  count  would  be  requisite;  for  all  the 
cases  shew  that  the  particuhrs  delivered  with  the  dedaiar 
tion  do  not  govern  the  pleadings  at  all  (6).  [Paarke,  B« — Is 
not  the  joinder  of  these  counts  in  ^apparent  vtaJattw**  of 
the  new  rule(c)?  The  first  count  is  for  demurrage^  as 
well  as  the  second.  The  case  of  two  counts  in  an  action  on  a 
biU  is  different,  for  one  count  is  on  the  bill  as  aseonrity,  aqd 
the  common  count  is  for  the  original  ddl^t,  that  being  a  dif- 
ferent cause  of  action.]  The  words  of  tiie  Rule,  4  WilL  4, 
Part  2,  Art.  6,  are  '^apparent  violation ;"  but  these  counts 
do  not  necessarily  en  thefaceitflkem  appear  to  be  tiie  same. 


(a)  See  Abbott  on  Shipping,    62,  cases  collected. 
6th  Edition,  387.  [e)  See  Reg.  Gen.,  HiL,  4  Will. 

(6)SeeTyrwhittonPleading,    4,  Part  2,  Art.  6. 
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In  Cahoon  v.  Burford{a)f  the  first  count  was  in  assumpsit  1847. 
to  recover  damages  for  breach  of  the  warranty  of  a  horse ;  Mathkwsok 
the  second  was  in  indebitatus  assumpsit  for  money  had  and  J^ 
received,  viz.  the  price  of  the  horse,  as  money  advanced  on 
a  consideration  which  had  fidled.  Aldersan,  B.,  said,  ^^  The 
only  question  is,  does  it  appear  on  the  face  of  the  second 
count  that  it  is  for  the  same  cause  of  action  as  the  first? 
It  seems  to  me  plain,  that  it  is  not  for  the  same  cause  of 
action:"  and  both  counts  were  allowed  to  stand.  WUliami 
V.  Vinjes  (ft)  was  assumpsit  by  assignees  of  a  bankrupt ; 
and  there  counts  for  money  received  by  the  defendant  to 
the  use  of  the  bankrupt,  and  on  an  account  stated  by 
the  defendant  with  the  bankrupt,  were  allowed  to  be 
joined  with  counts  for  money  had  and  received,  and  on  an 
account  stated  with  the  plaintiffs  as  assignees;  Pattesan,  J., 
saying,  ^'  I  do  not  see  that  these  counts  are  necessarily  for 
the  same  cause  of  action.  In  point  of  fact,  they  seem  to  be 
otherwise;  for  money  received  to  the  use  of  the  bankrupt 
could  not  be  recovered  on  counts  stating  it  to  be  received  to 
the  use  of  the  assignees,  and  ^  converso.''  Here  the  first 
count  rests  on  the  special  terms  and  conditions  of  a  written 
agreement  between  the  parties.  The  second  proceeds  on 
the  quantum  meruit  for  earnings  of  the  ship,  without  any 
such  terms.  [Aldersonf  B. — The  question  is,  whether  the 
plaintiff*  bon&  fide  believed  that  such  a  doubt  exists,  e.  g. 
whether  the  ship  has  or  has  not  touched  at  Hamburgh,  so 
as  to  make  the  second  count  requisite.  What  the  gene- 
ral rule  intends  to  put  a  stop  to,  is  the  insertion  of  counts 
on  a  mere  imagination  of  the  pleader.  Parke,  B. — The 
new  rule  specially  provides  for  permitting  a  count  on  a  bill 
to  be  joined  with  a  count  for  its  consideration  in  goods  sold, 
&C.,  for  such  joinder  is  in  '^apparent  violation"  of  the 
rules.  Again,  a  count  on  a  demise  of  land  cannot  be 
joined  with  a  count  for  use  and  occupation  of  the  same 

(a)  13  M.  &  W.  136.  {b)  1  Dowl.  &  L.  710. 
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1847.         land  for  the  same  period,  though  it  might  with  counts  for 
Mathbiivbon   use  and  occupation  at  a  different  time.]     In  Vaughan  v. 
j^^  Glenn  (a),  the  first  count  was  on  a  charter-party,  whereby 

the  de^ndant  agreed  to  sail  to  Honduras,  and  there  take 
on  board  a  full  cargo  of  mahogany,  &c,  and  therewith  pro- 
ceed to  London  or  Liverpool,  and  deliver  the  same,  on 
being  paid  freight  &c.  Breach,  that  part  of  the  cargo 
delivered  by  plaintiff  at  Honduras  and  received  by  the 
master  and  crew,  was  not  carried  or  delivered  according  to 
the  agreement.  The  second  count  stated,  that  in  considera- 
tion that  the  plaintiff  had  caused  certain  goods,  to  wit,  &c., 
to  be  taken  to  and  loaded  on  board  the  defendants'  vessel  in 
the  bay  of  Honduras,  to  be  conveyed  to  England,  for  reason- 
able freight  &c.,  the  defendant  promised  the  plaintiff  that  due 
and  proper  care  should  be  taken  of  the  goods  till  they  were 
loaded ;  but  on  the  contrary,  by  the  defendants'  negligence, 
the  goods,  ailer  they  were  delivered  to  them,  and  whilst  in 
their  custody  to  be  loaded,  were  wholly  lost.  Lord  Abinger 
said,  '^I  think  these  counts  ought  to  stand.  Under  the 
first,  the  plaintiff  must  prove  a  breach  of  tiie  charter-party, 
otherwise  he  makes  out  no  case.  Then,  if  it  turns  out  on 
the  construction  of  the  charter-party,  or  by  usage,  that  it 
does  not  extend  to  cover  liability  between  the  shore  and  the 
ship,  the  plaintiff  seeks  by  the  second  count  to  recover  for 
the  breach  of  the  contract  implied  by  law  to  take  care  of 
the  goods  from  the  shore  to  the  ship."  And  Parker  B., 
added,  *^  These  are  really  different  contracts :  in  the  first 
count,  the  plaintiff  goes  on  the  charter-party ;  in  the  second, 
on  a  contract  to  which  the  charter-party  may  not  be  ap- 
plicable." Here  the  second  count  is  requisite,  because  the 
defence  is  that  the  ship's  arrival  at  Boldera  (near  Riga)  was 
not  according  to  the  plaintiff's  agreement.  [Parkey  B. — ^You 
treat  one  part  of  tiie  demand  in  the  first  count  as  execu- 

(a)  6  M.  &  W.  677.  ^ 
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tory,  which  in  your  second  you  treat  as  executed.  Again,  1847* 
the  first  count  goes  for  two  causes  of  action,  demurrage  and 
detention,  and  the  second  for  demurrage.  Is  not  that  an 
apparent  violation  of  the  rule?  Aldersouj  B. — If  the  second 
count  were  necessary,  and  justified  by  any  real  reason  for  it, 
it  would  not  appear  to  be  a  violation  of  the  rule;  and  if 
you  really  believe  it  to  be  requisite,  you  might  safely  give 
the  undertaking  to  that  effect.]  That  cannot  be  risked,  as 
the  Judge  at  Nisi  Prius  may  have  another  view,  and  may 
refuse  any  amendment  at  the  trial.  l_Parkey  B.,  alluded  to 
Bourne  v.  OcUliff  (a).'] 

Greenwoodf  in  support  of  the  rule. — In  James  v.  Boume(b) 
there  were  two  distinct  contracts,  that  in  the  first  count 
being  to  carry  goods  from  Belfast  to  Dublin,  and  from  Dub- 
lin to  the  port  of  London ;  that  laid  in  the  second  being 
a  contract  to  carry  the  same  goods  from  the  wharf  at 
which  they  should  be  landed  in  London  to  the  plaintiff's 
place  of  business;  and  Tindaly  C.  J.,  said,  '^The  second 
count  relates  to  the  same  subject-matter  as  far  as  the  goods 
are  concerned;  but  it  is  on  a  separate  and  distinct  con- 
tract as  to  the  defendant's  undertaking,  i.  e.  to  carry  the 
goods  from  the  place  of  their  landing  at  the  port  of  London 
to  the  plaintiff's  place  of  business.  The  instances  put 
in  the  rules  themselves  shew  that  a  'distinct  matter  of 
complaint '  means,  in  cases  of  contract,  a  separate  contract." 
[Alderson^  B, — ^In  that  case  there  were  two  special  con- 
tracts in  two  separate  counts.]  The  plaintiff's  case  is 
rested  on  there  being  here  no  '^  apparent  violation  "  of  the 
new  rule  against  several  counts.  Now,  without  relying  on 
the  particulars,  the  subject-matter  of  complaint  is  clearly 
the  same  in  both,  which  shews  that  the  second  is  in  such 


(a)  11  CI.  &  F.  46 ;  a  Scott,  N.  R,  604. 
(&)  4  Bing.  N.  C.  420,  423. 

VOL,    XVI.  *  Z  M.  W. 
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1847.  '^  apparent  violation."  The  case  of  a  count  on  a  demise 
of  a  house,  and  another  for  use  and  occupation  of  it,  would 
be  this  case,  were  ^^ship"  read  for  ^^  house."  The  fiict  of 
there  being  a  condition  precedent  in  the  first  count  does 
not  justify  a  second.  \_Parke,  B. — This  case  resembles  a 
count  in  assumpsit  for  rent  on  the  demise  of  a  house,  and 
for  not  repairing  it,  joined  with  a  count  for  use  and  occu- 
pation of  the  house.  Whether  the  causes  of  action  were 
different,  might  be  put  to  the  test  by  ^ving  the  under- 
taking. However,  there  the  violation  of  the  rule  against 
several  counts  is  apparent  These  instances  in  the  rules 
are  merely  given  as  examples.  As  to  the  instance  of 
freight  ''pro  rat&  itineris"  in  the  rule,  the  plaintiff  might 
have  a  count  for  the  rate  of  a  voyage  abeady  performed,  so 
as  to  make  all  safe.] 

Cur.  adv.  vult. 

On  a  subsequent  day  the  judgment  of  the  Court  was  de- 
livered by 

Pollock,  C.  B. — The  majority  of  the  Court  is  of  opin- 
ion that  the  first  count  on  the  charterparty  for  demurrage 
cannot  be  joined  with  the  second  count,  which  is  an  indebi- 
tatus count  for  demurrage.  The  plaintiff  may  either  strike 
out  so  much  of  the  first  count  as  relates  to  demurrage,  re- 
taining that  part  which  relates  to  the  damage  for  detention, 
or  he  may  retain  the  whole  of  the  first  count,  and  strike  out 
the  second. 

Platt,  B.,  dissented,  retaining  the  opinion  he  had  formed 
at  Chambers,  that  the  counts  might  be  joined. 

Bule  absolute. 
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1847. 
Boyd  and  Another  r.  Mangles,  Pbice,  and  Moore.  j^^^  28. 

Assumpsit  for  freight  due  on  a  charter-party  of  The  plaintiffs 
affireightment  of  the  ship  "Kfeshire,"  dated  23id  of  April,  J^JS^- 
1845,  with  a  second  count  for  the  use  and  hire  of  the  plain-  ^^^  between 
tifli*  ship,  and  a  third  on  an  account  stated  (a).  entiUed  to  the 

Pleas,  by  all  the  defendants:— 1.  non-assumpsit;  2.  that,  ^^^i^.^Lty, 
after  the  making  of  the  charter-party,  and  before  the  com-  ****'*^?i?*. 
mencement  of  the  suit^  the  plaintiffs  became  bankrupts,  interest  in  it, 
and  (after  setting  out  the  fiat  and  other  proceedings)  aver-  to  D.  their 
ring  that  certain  persons  named  were  appointed  assignees  of  ST^Jj^i  time 
their  estate  and  effects,  who,  as  such  assignees,  were  entitled  P'"?*  ***•  ^- 

«        .        .  fendants  notice 

to  the  sums  of  money  and  causes  of  action  in  the  declara-  of  such  assign- 
tion  mentioned  and  supposed,  and  to  all  benefit  thereof  and  15^^  be- 
interest  thereon.     Verification.— To  that  plea  the  plaintiffs  ^.^"^ 
replied,  that  long  before  they  became  bankrupts,  as  in  that  auignees  of  the 

1  -1  .  *  #«rv««  1       charter-party 

plea  mentioned,  to  wit,  on  the  Ist  of  December,  1845,  the  having  sued 

plaintiffs,  then  being  indebted  to  Dixon  &  Co.  in  a  large  dmm*  of\he* 

sum,  exceeding  all  the  monies  in  the  declaration  mentioned,  S^°'U^' **** 

and  thereby  sought  to  be  recovered,  to  wit,  £12,000,  in  pleaded  the 

consideration  thereof  did,  by  an  order  in  writing,  indorsed  the  plakii^, 

on  the  said  charter-party  and  addressed  to  the  defendants,  rf^'^^t^ 

request  them  to  pay  to  Dixon  &  Co.,  or  their  order,  all  choscs  in  action 

Tested  in  their 

sums  of  money  which  from  that  date,  to  wit,  &c.  should  assignees. 
become  due  under  and  by  virtue  of  the  said  charter-party,  ^i^fo^'the 
for  and  in  respect  of  the  hiring  of  the  said  vessel,  according  S'^^^^Siff*^ 
to  the  terms  t&ereof,  and  then  delivered  the  said  charter-  pf  their  interest 
party,  with  the  said  order  so  indorsed  thereon,  to  Dixon  party  to  D., 

and  notice  to 
the  defendants 
of  that  assignment  glTea  by  them  before  the  bankruptcy  of  the  plaintiffs,  and  that  the  plaintiflb 
s«ied  on  account  of  D.  Rqoinder  (after  terms  to  rejoin  gratis  and  issnably  had  been  imposed), 
setting  np  the  prerioos  agreement  between  the  plaintiffs  and  defendants,  tliat  they  should  share 
the  boiefits  of  the  charter-party,  by  way  of  a  mataal  credit  between  the  parties,  on  which  an 
aooonnt  shonld  be  stated,  and  one  demand  set  against  the  other,  under  6  6eo.  4,  c.  16,  s.  50 : 
—Held,  not  issuable,  and  bad  in  substance,  for  at  the  time  of  the  bankruptcy  no  mutual  credit 
between  the  plaintiffs  and  defendants. 

(a)  Se6  Mtakemon  Y.  Bi^,  mie,  22». 

z  2 
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1847*  &  Co.^  which  said  order,  so  indorsed  as  aforesaid,  was 
afterwards,  and  before  the  said  bankruptcy  of  the  plaintiffs, 
to  wit,  on  &c.,  shewn  by  Dixon  &  Co.  to  the  defendants, 
who  thereby  then,  and  before  the  said  bankruptcy,  had 
notice  thereof;  and  the  plaintiffs  say,  that  they  the  plaintiffs 
did  then,  and  before  the  bankruptcy,  to  wit,  in  the  man- 
ner aforesaid,  for  the  consideration  aforesaid,  assign  and 
make  over  to  the  said  Dixon  &  Co.  all  the  right  and 
interest  of  them  the  said  plaintiffs  of  and  in  the  said  sums 
of  money  so  to  become  due  under  and  by  yirtue  of  the  said 
charter-party  as  aforesaid ;  and  the  plaintiffs  further  say,  that 
as  well  the  said  monies  in  the  said  first  count  alleged  to 
be  and  remain  due  and  unpaid  to  the  plaintiffs  for  and  in 
respect  of  the  hire  of  the  said  vessel,  as  the  said  monies  in 
the  second  count  alleged  to  be  due  to  the  plaintiffs  from  the 
defendants,  for  the  use  and  hire  of  the  said  ships  and  yeseels 
of  the  plaintiffs,  are  and  were  monies  which  became  due  to 
them  from  the  defendants  under  and  by  virtue  of  the  said 
charter-party,  according  to  the  terms  and  stipulations 
thereof,  after  the  said  1st  of  December,  1845 ;  and  that  the 
said  account  in  the  last  count  mentioned  to  have  been 
stated  between  the  plaintiffs  and  the  defendants,  was  so 
stated  between  them  upon,  for,  and  in  respect  of  the  said 
monies  in  the  said  first  and  second  counts  respectively 
alleged  to  be  due  from  the  defendants  to  the  plaintiffs,  and 
not  otherwise;  and  that  as  well  before  and  at  the  time 
when  the  plaintiffs  became  bankrupt  as  aforesaid,  as  from 
thence  continually  until  and  at  the  commencement  of  this 
suit,  the  plaintiffs  were  indebted  to  Dixon  &  Co.,  in  re- 
spect of  the  monies  so  owing  at  the  time  of  the  said  assign- 
ment, in  a  large  sum  of  money,  far  exceeding  the  said 
monies  so  due  from  the  defendants  as  aforesaid  under  and 
by  virtue  of  the  said  charter-party,  and  in  the  declaration 
mentioned,  to  wit,  £12,000,  and  that  they  the  plaintifis 
sue  in  this  action  for  the  account  and  benefit  of  Dixon  & 
Co.,  and  not  on  their  o?m  account,  or  for  their  own  benefit. 
Verification. 
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The  defendants^  after  being  placed  under  terms  to  rejoin         1847. 
gratis  and  issuably^  severed  in  their  rejoinders.     The  de- 
fendant Price  rejoined  to  the  replication  to  the  above  plea» 
that  the  defendants  chartered  the  said  ship  as  in  the  de- 
claration mentioned,  for  the  purposes  of  a  certain  adventure 
of  trade,   for  the  brin^g  home  a  caigo  of  guano  from 
certain  places  beyond  the  seas,  at  the  risk  and  expense 
and  for  and  on  account  of  the  defendants,  and  that  after 
the  making  of  the  said  charter-party,  and  before  the  issuing 
of  the  said  fiat,  and  before  the  defendants  had  notice  of  any 
act  of  bankruptcy  by  the  plaintiflh  committed,  and  before 
the  assignment  in  the  replication  mentioned,  to  wit,  on  the 
24th  of  April,  1845,  by  a  certain  agreement  then  made,  it 
was  mutually  agreed  by  and  between  the  defendants  of  the 
one  part,  and  the  plaintiffs  of  the   other  part,  that  the 
trading  which  should  be  carried  on,  and  all  cargo  and 
produce  which  should  be  sent  on  board  the  said  ship  in 
pursuance  of  the  sud  charter-party,  and  all  benefits  and 
advantages  which  should  be  derived  therefrom,  should  be 
for  and  upon  the  joint  account  and  risk  of  the  defendants 
of  the  one  part,  and  the  plaintiffs  of  the  other  part,  in 
equal  proportions,  and  that  aft;er  payment  or  deduction  of 
the  freight,  and  all  incidental  expenses,  the  profit  or  loss 
which  should  arise  should  be  borne  and  received  or  paid  by 
the  said  parties  in  equal  moieties.     Averment,  that  the  said 
ship  afterwards,  on  the  day  and  year  in  the  declaration  men- 
tioned, sailed  on  the  said  voyage  and  adventure,  and  continued 
absent  in  the  prosecution  thereof  for  a  long  space  of  time, 
to  wit,  until  the  day  and  year  next  hereinafter  mentioned, 
and  afterwards,  to  wit,  on  the  day  and  year  in  that  behalf 
in  the  declaration  mentioned,  the  said  vessel  returned  from 
the  said  adventure  and  voyage,  and  arrived,  to  wit,  at  the 
port  of  London,  with  a  certain  cargo  of  guano  on  board, 
which  cargo  had  been  sent  on  board  the  said  ship  in  pur- 
suance of  the  said  charter-party,  and  for  and  on  account  of 
the  said  adventure;  and  the  said  cargo  was  then  landed  at 
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1847.  the  aaid  port»  snd  was  then  aold  for  the  best  prioe  that 
oould  reasonably  be  gotten  for  the  Bame»  to  wit,  £1715. 
Averment^  that  all  disbnrsements,  expenses,  and  chaiges 
upon  or  in  respect  of  the  said  j<nnt  adventore,  were  fiom 
time  to  time  made,  paid,  and  defrayed  by  the  aaid  defendants 
alone,  oat  of  their  own  proper  monies,  to  wit,  to  the 
amount  of  £10,000 ;  and  so  this  defendant  says  that  they, 
to  wit,  in  manner  aforesaid,  gave  credit  to  the  pbuntifft, 
which  credit  was  such  as  to  be  likdy  to  terminate  in  a 
liability  in  the  nature  of  a  debt  fifom  the  pbdntiffii  to  the 
defendants ;  and  this  defendant  says,  that  before  the  com* 
menoement  of  the  suit,  all  demands,  charges,  disbuTBements, 
and  liabilities  of  the  plaintiflb  and  defendants,  to  or  towards 
all  other  persons  whatsoeyer,  for  or  on  account  of  the  said 
joint  adventure,  had  been  satisfied,  made,  and  paid  by  the 
defendants,  amounting,  to  wit,  to  Ihe  sum  of  £10,000 
above  mentioned,  and  that  there  was  not,  at  the  time  of 
the  liquidation  of  account  hereinafter  mentioned,  any  liar 
bility  remaining  outstanding  to  any  other  person  or  persons 
whatsoever,  on  account  or  in  respect  of  tiie  said  adventure; 
and  the  whole  of  the  proceeds  of  the  said  adventure,  to  wit» 
the  said  £1715,  had  at  the  time  of  such  liquidation  of  ac- 
count been  recdved  by  the  defendants  for  and  on  account  of 
the  said  adventure,  and  the  accounts  of  the  said  adventure 
were  before  the  commencement  of  this  suit,  to  wit»  on  &c, 
finally  closed  and  liquidated,  and  the  state  of  the  said 
accounts  was  then  finally  ascertained*  Averment,  that 
upon  tiie  said  liquidation  of  accounts,  there  was  then  found 
to  be  and  was  a  laige  loss  on  the  said  adventure,  to  wit,  of 
£8000,  and  the  plaintiffs'  part,  share,  and  moiety  of  the 
said  loss  amounted  to  £4000,  of  which  several  premises 
the  plaintiffi  then  had  notice,  and  the  said  credit  so  given 
by  the  defendants  to  the  plaintiffi  did  then,  before  the 
commencement  of  tiiis  suit,  terminate  in  a  liability  in  the 
nature  of  a  debt  from  the  plaintiffi  to  the  defendants,  which 
debt  or  liability,  before  and  at  the  time  of  the 
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ment  of  this  sait,  was^  and  thence  hitherto  hath  been  and 
still  is  outstandings  and  unpaid,  and  unsatisfied  to  the  de- 
fendants,  and  exceeds  in  amount  all  damages  due  from  the 
defendants  in  respect  of  the  causes  of  action  in  the  declara- 
lion  mentioned.  Ayerment,  tliAt  the  fiat  of  bankruptcy  is 
still  open,  and  that  no  final  dividend  has  been  declared 
under  the  same,  and  that  the  defendants  are  no  otherwise 
indebted  or  liable  to  the  estate  of  the  plaintiffs  than  in 
respect  of  the  causes  of  action  in  the  declaration  set  forth, 
and  that  upon  an  account  duly  stated  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  there  is  no 
balance  due  from  the  defendants  in  respect  of  the  causes  of 
action  mentioned  in  the  declaration.     Verification. 

The  defendant  Moore  also  r^(nned  matters  nearly  re- 
sembling the  above  rejoinder. 

The  plaintiffl  signed  judgment  as  for  want  of  rcgoinders 
against  the  defendants  Price  and  Moore  (a ),  treating  the 
above  rejoinders  as  not  issuable  (ft).  A  summons  to  set 
aside  the  judgment  was  dismissed  with  costs  by  Flatty  B. 
Peacock  afterwards  obtained  a  rule  nisi  to  set  aside  the 
judgment. 


1847. 


Martin  shewed    cause. — First,  these  rejoinders  are  a 
departure  from  the  plea:   Waterfall  v.  Glade {c),  Cuming 


(a)  The  defendant  Mangles  re- 
joined issuably,  and  the  plaintiffs 
surrejoined. 

(6)  HUchcock  v.  Walfwrd,  6 
Scott,  7d2y  has  been  cited  in  2 
Archbold's  Practice,  by  Chitty, 
280,  as  shewing  that  if  there  are 
several  pleas  to  the  same  cause 
of  action,  and  the  defendant 
neglect  to  rejoin,  &c  in  respect 
of  one  of  them,  the  plaintiff^  can- 
not sign  judgment,  but  ought  to 
apply  to  the  Court,  or  a  Judge, 


to  strike  out  the  plea  which  the 
defendant  has  abandoned  by  not 
rejoining,  &c.  But  quaere ;  for 
as  the  defendant's  n^lect  to  re- 
join makes  the  record  imperfect, 
and  hinders  the  plaintiff  from 
going  to  trial,  judgment  may  be 
signed,  and  will  stand,  unless  on 
the  dtfendani^e  application  the 
previous  pleading  to  which  there 
is  no  rejoinder  be  struck  out. 
(c)  3  T.  R.  906. 
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&  Co.^  which  said  order^  so  indorsed  as  aforesaid,  was 
afterwards,  and  before  the  said  bankruptcy  of  the  plaintiffs, 
to  wit,  on  &c.,  shewn  bj  Dixon  &  Co.  to  the  defendants, 
who  thereby  then,  and  before  the  said  bankruptcy,  had 
notice  thereof;  and  the  plaintiffs  say,  that  they  the  plaintiffs 
did  then,  and  before  the  bankruptcy,  to  wit,  in  the  man- 
ner aforesaid,  for  the  consideration  aforesaid,  assign  and 
make  over  to  the  said  Dixon  &  Co.  all  the  right  and 
interest  of  them  the  said  plaintiffs  of  and  in  the  said  sums 
of  money  so  to  become  due  under  and  by  virtue  of  the  said 
charter-party  as  aforesaid ;  and  the  plaintiffs  further  say,  that  | 

as  well  the  said  monies  in  the  said  first  count  alleged  to 
be  and  remain  due  and  unpaid  to  the  plaintiffs  for  and  in 
respect  of  the  hire  of  the  said  vessel,  as  the  said  monies  in 
the  second  count  alleged  to  be  due  to  the  plaintiffs  from  the 
defendants,  for  the  use  and  hire  of  the  said  ships  and  vessels 
of  the  plaintifis,  are  and  were  monies  which  became  due  to 
them  from  the  defendants  under  and  by  virtue  of  the  said 
charter-party,  according  to  the  terms  and  stipulations 
thereof,  after  the  said  1st  of  December,  1845 ;  and  that  the 
said  account  in  the  last  count  mentioned  to  have  been 
stated  between  the  plaintiffs  and  the  defendants,  was  so 
stated  between  them  upon,  for,  and  in  respect  of  the  said 
monies  in  the  said  first  and  second  counts  respectively 
alleged  to  be  due  from  the  defendants  to  the  plaintiffs,  and 
not  otherwise;  and  that  as  well  before  and  at  the  time 
when  the  plaintiffs  became  bankrupt  as  aforesaid,  as  from 
thence  continually  until  and  at  the  commencement  of  this 
suit,  the  plaintiffs  were  indebted  to  Dixon  &  Co.,  in  re- 
spect of  the  monies  so  owing  at  the  time  of  the  said  assign- 
ment, in  a  large  sum  of  money,  &r  exceeding  the  said 
monies  so  due  from  the  defendants  as  aforesaid  under  and 
by  virtue  of  the  said  charter-party,  and  in  the  declaration 
mentioned,  to  wit,  £12,000,  and  that  they  the  plaintiffs 
sue  in  this  action  for  the  account  and  benefit  of  Dixon  & 
Co.,  and  not  on  their  own  account,  or  for  their  own  benefit. 
Verification. 
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The  defendants^  after  being  placed  under  terms  to  rejoin        1847. 
gratis  and  issuably^  severed  in  their  rejoinders.     The  de- 
fendant Price  rejoined  to  the  replication  to  the  above  plea» 
that  the  defendants  chartered  the  said  ship  as  in  the  de- 
claration mentioned,  for  the  purposes  of  a  certain  adventure 
of  trade,  for  the  bringing  home  a  cargo  of  guano  from 
certain  places  beyond  the  seas,  at  the  risk  and  expense 
and  for  and  on  account  of  the  defendants,  and  that  after 
the  making  of  the  said  charter-party,  and  before  the  issuing 
of  the  said  fiat,  and  before  the  defendants  had  notice  of  any 
act  of  bankruptcy  by  the  plaintiffs  committed,  and  before 
the  assignment  in  the  replication  mentioned,  to  wit,  on  the 
24th  of  April,  1845,  by  a  certain  agreement  then  made,  it 
was  mutually  agreed  by  and  between  the  defendants  of  the 
one  part,  and  the  plaintiffs  of  the   other  part,   that  the 
trading  which  should  be  carried  on,  and  all  cargo  and 
produce  which  should  be  sent  on  board  the  said  ship  in 
pursuance  of  the  said  charter-party,  and  all  benefits  and 
advantages  which  should  be  derived  therefrom,  should  be 
for  and  upon  the  joint  account  and  risk  of  the  defendants 
of  the  one  part,  and  the  plaintifib  of  the  other  part,  in 
equal  proportions,  and  that  after  payment  or  deduction  of 
the  freight,  and  all  incidental  expenses,  the  profit  or  loss 
which  should  arise  should  be  borne  and  received  or  paid  by 
tiie  said  parties  in  equal  moieties.     Averment,  that  the  said 
ship  afterwards,  on  the  day  and  year  in  the  declaration  men- 
tioned, sailed  on  the  said  voyage  and  adventure,  and  continued 
absent  in  the  prosecution  thereof  for  a  long  space  of  time, 
to  wit,  until  the  day  and  year  next  hereinafter  mentioned, 
and  afterwards,  to  wit,  on  the  day  and  year  in  that  behalf 
in  the  declaration  mentioned,  the  said  vessel  returned  from 
the  said  adventure  and  voyage,  and  arrived,  to  wit,  at  the 
port  of  London,  with  a  certain  cargo  of  guano  on  board, 
which  cargo  had  been  sent  on  board  the  said  ship  in  pur- 
suance of  the  said  charter-party,  and  for  and  on  account  of 
the  sud  adventure ;  and  the  said  cargo  was  then  landed  at 
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y.  Sharland(a),  Serle  v.  Bradahawib).  The  Bubstanoe  of 
the  plea  is,  that  the  right  of  action  has  passed  from  the 
phiintiffs  to  certain  assignees  in  bankruptcy ;  whereas  the 
rejoinder  is,  that  the  defendants  Price  and  Moore  respect- 
ivelj  have  a  set-off  by  way  of  mutual  credit  against  the  plain- 
tiffs' claim.  That  admits  the  right  of  action  in  the  pLuntifis. 
[Parke^  B. — The  rejoinders  do  not  confess  and  avoid  the  title 
laid  in  the  previous  pleadings  in  the  assignees^  after  which, 
and  notice  of  it  to  the  defendant  Mangles,  the  mutual 
credit  is  at  an  end.]  They  are  also  bad  in  substance ;  for 
the  replication  shews  that  the  plaintiffs  were  suing  as 
trustees,  in  respect  of  their  legal  interest  in  the  subject  of 
the  action,  and  that  their  right  to  sue  is  not  affected  by 
the  bankruptcy;  yet  the  defendants  endeavour  to  avail 
themselves  of  the  incidents  of  the  bankruptcy  to  defeat 
their  chum.  Nor  do  the  rejoinders  shew  any  thing  which 
would  necessarily  terminate  in  a  debt  to  be  set  off.  Again, 
the  debts  and  credits  cannot  be  mutual,  for  they  are  not 
in  the  same  right. 

Peacock^  in  support  of  the  rule. — The  rejoinder  in  ques- 
tion sets  up  an  agreement  that  the  benefits  of  the  charter- 
party  sued  on  should  go  in  moieties  to  the  plaintiffs  and 
defendants.  This  was  a  good  rejoinder  of  mutual  credit^ 
within  6  Geo.  4,  c  16,  s.  50,  and  a  defence  to  the  action. 
Even  supposing  it  a  departure  from  the  plea,  that  is  only  the 
subject  of  special  demurrer.  [Parke^  B. — The  chose  in 
action  was  assigned  to  Dixon  &  Co.  prior  to  the  act  of 
bankruptcy.]  6  Geo.  4,  c.  16,  s.  50,  provides,  '^  that  where 
there  has  been  mutual  credit  given  by  the  bankrupt  and 
any  other  person,  or  where  there  are  mutual  debts  between 
the  bankrupt  and  any  person,  the  commissioners  shall  state 
the  account  between  them,  and  one  debt  or  demand  (e) 


(a)  1  East,  411.  («)  See  46  Geo.  3,  c.  136,  s.  3, 

Ih)  2  C.  &  M.  148 ;  4  Tyr.  69.      aad  1  Bing.  N.  C.  764. 
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may  be  set  against  another,  notwithstanding  any  prior         ]847, 
act  of  bankruptcy  committed  by  such  bankrupt  before  the 
credit  given  to,  or  the  debt  contracted  by  him,  and  what 
shall  appear  due  on  either  side  of  the  balance  of  such  ac- 
count, and  no  more,  shall  be  claimed  or  paid  on  either  side 
respectively ;  and  every  debt  or  demand  hereby  made  prov- 
able agidnst  the  estate  of  the  bankrupt,  may  also  be  set  off 
in  manner  aforesaid  agidnst  such  estate,  provided  that  the 
person  chdming  the  benefit  of  such  set-off  had  not,  when 
such  credit  was  given,  notice  of  an  act  of  bankruptcy 
by  such  bankrupt  committed."    The  benefit  intended  by 
this  enactment  cannot  be  devested,  or  the  mutual  credit 
terminated,  by  the  mere  act  of  one  of  the  parties  to  it,  in 
assigning  the  chose  in  action  on  which  it  arose  the  day 
before  his  bankruptcy.     [Parke^  B. — The  act  means  an  ac- 
count subsisting  at  the  time  of  the  bankruptcy.]     In  CHb^ 
ton  V.  Bell{a)j  the  object  of  the  mutual  credit  clause,  from 
the  earliest  practice  of  allowing  a  set-off  in  cases  of  mutual 
credit  to  the  latest  provision  by  statute,  is  stated  by  the 
Court  to  have  been,  that  the  account  should  be  stated  as 
between  merchant  and  merchant,  and  that  whatever  would 
be  in  ordinary  practice  a  pecuniary  item  in  such  account^ 
should  be  the  subject  of  set-off.      Were  this  otherwise, 
either  party  to  a  mutual  credit  might  always  strike  off  that 
of  the  other  party,  so  that  he  should  only  come  in  for  his 
dividend,  and  lose  his  set-off.    Under  6  Geo.  4,  c.  16,  s.  50, 
the  assignees  of  the  debt  to  the  plaintiffs  can  only  sue  in 
their  names.     Before  the  chose  in  action  on  the  charter- 
party  was  assigned  by  the  plaintiffs,  it  was  affected  by  the 
mutual  credit  between  them  and  the  defendants.     [Parhe^ 
B. — The  fallacy  lies  in  this,  that  the  contingency  on  which 
mutual  accounts  were  to  be  taken  between  the  parties  does 
not  happen.     The  equity  is  not  that  the  debt  shall  not  be 
transferred,  but  that  on  that  contingency  happening  mu- 

(a)  1  Bing.  N.  C.  743,  754. 
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tual  accounts  shall  be  taken.  Here  the  defendants  do  not 
shew  themselves  entitled  to  mutual  credit  As  the  assign- 
ment was  before  the  bankruptcy,  there  is  an  end  of  mutual 
credit  That  equity  can  only  exist  in  the  event  of  the 
occurrence  of  a  bankruptcy  of  one  of  two  parties  during  the 
existence  of  a  mutual  credit  between  them.  The  defendant 
cannot  say  there  was  any  agreement,  express  or  implied, 
that  the  defendants  should  pay  themselves  out  of  the 
freight  The  guarantee  was  not  complied  with,  so  no 
equity  arises.  Had  the  bankruptcy  occurred  at  the  time 
both  debts  were  due,  there  would  have  been  a  set-off;  but 
here  there  was  no  bankruptcy  before  the  assignment  to 
Dixon  &  Co.]  This  is  not  an  objection  to  the  replication 
on  general  demurrer.  The  rejoinders  are  issuable,  for  the 
plaintiff  can  take  issue  on  them,  go  to  trial,  and  have  the 
merits  raised  either  in  law  or  &cL  [Parker  B. — ^We  say 
not  merely  that  the  rejoinders  are  a  departure,  but  that 
they  are  bad  in  substance,  and  do  not  answer  the  replica- 
tion. Were  there  only  a  departure,  the  rejoinders  ought 
not  to  be  struck  out  only  on  the  ground  of  being  non- 
issuable. But  aU  they  shew  is,  that  if  this  debt  had  re- 
mained due  to  the  Boyds  at  the  time  of  their  bankruptcy, 
the  defendants  would  have  had  a  set-off.  Dixon  &  Co. 
can  only  take  Boyd's  legal  rights.  The  defence  you  *set 
up  could  only  prevail  if  the  assignment  by  the  Boyds 
to  Dixon  &  Co.  had  been  made,  and  no  bankruptcy 
of  the  Boyds  had  followed.  No  equity  arises  under  the 
statute,  unless  a  mutual  credit  existed  at  the  time  of  the 
bankruptcy.  It  is  true  that  no  nominal  assignment  of  a 
debt  before  the  bankruptcy  of  one  of  the  parties  to  a  mu- 
tual credit  would  alter  it  Alderson,  B. — ^A  general,  or,  as 
it  has  been  said,  a  fair  demurrer,  is  an  issuable  plea  (a).] 
Had  this  matter  been  put  on  the  record  as  a  plea,  it  could 


(a)  Tyrwhitt  on  Pleading,  145.    See  Steels  y.Harmer,  14  M.  & 
W.  136. 
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only  have  been  open  to  spedal  demurrer;  then  bow,  wben 
rejomed,  can  it  be  struck  off  the  record  ?  {^Alderson,  B. — 
If  the  assignment  is  true,  there  can  be  no  substantial  de- 
fence.  The  rejoinders  admit  that  the  assignment  to  Dixon 
&  Co.  was  before  the  bankruptcy,  and  that  the  charter- 
party  did  not  pass  to  the  bankrupt's  assignees.  The  truth 
of  the  replication  is  thus  admitted,  yet  the  defendants  say 
that  they  are  entitled  to  a  mutual  credit,  though  they  have 
already  admitted  they  had  assigned  it  to  another  person 
before  the  bankruptcy.] 

AiiDERSON,  B. — The  plidntiffs  had  power  to  assign  their 
interest  in  the  charter-party  at  the  time  they  did  so,  and 
the  proceeds  would  pass  under  that  assignment  6  Geo.  4, 
c.  16,  s.  50,  is  intended  to  protect  debtors. 

Pi^RKE,  B. — ^If  your  right  of  set-off  only  grows  out  of 
the  bankruptcy  of  the  assignors,  that  equity  has  not  arisen, 
for  the  assignment  was  before  their  bankruptcy.  Dixon 
&  Co.  can  take  no  more  than  the  legal  rights  of  Boyd 
&Co. 

Bule  discharged,  with  costs. 


CASE   IN   THE  BZCmtQUEB  CHAHBEB, 


IN  THE    EXCHEQUER  CHAMBEB. 

{In  Error  from  (he  Court  of  Exchequer). 


Jan.  19.         Price  r.  Green^  Executor  of  John  Gosnell,  deceased. 
By  deed,  redt-    A  HIS  was  an  action  of  covenant,  for  the  breach  of  a 

ing  that  A.  & 

B.  carried  on  Covenant  by  the  plaintiff  in  error  (the  defendant  below), 

fameralnV"^'  Contained  in  an  indenture  made  between  him  and  John 

^ u^'adbeen  ^^'^^^^  deceased,  whereby  he  covenanted  not  to  carry  on 

agreed  between  the  trade  of  a  perfumer,  toyman,  and  hair-merchant,  within 

in  oonsidera^'  the  citics  of  London  or  Westminster,  or  within  the  distance 

^rald  aMign  '  ^^  ^^  milcs  from  the  same  respectively ;  and  for  the  ob- 

to  A.  his  moiety  servancc  of  which  covenant  the  defendant  bound  himself. 

of  the  good- 
will, stock  in      his  executors,  &c.,  in  the  sum  of  £5000,  as  and  by  way  of 

the  oo-partner-  liquidated  damages,  and  not  by  way  of  penalty.     The  de- 
ship,  B.,  in       fendant  set  out  the  deed  on  oyer,  and  then  pleaded,  that  the 

consideration  .  r  ^ 

thereof,  cove-  cities  of  London  and  Westminster,  and  the  distance  of  600 

would  not,  miles  from  the  same  respectively,  comprised  the  whole  of 

^"'on'^u.f  •  England  and  Wales,  and  19-20th8  of  Scotland,  and  that 

trade  of  a  per-  \^q  covenant  was  therefore  void  in  law. 

fnmer  withm 

the  cities  of  To  this  plea  there  was  a  demurrer,  on  which  the  Court 

Westminster,  of  Exchequer  gave  judgment  for  the  plaintiff  below  (a). 

dUto^^of '  ^^  *^®  execution  of  the  writ  of  inquiry,  before  Pollock, 

600  mUes  from  C.  B.,  the  jury,  under  the  direction  of  the  leasned  Judge, 

the  same  re- 
spectively ;  and 
for  the  observ- 
ance of  this  covenant,  he  boand  himself  to  A.,  his  execators,  &c.,  in  the  sum  of  ;f  5000,  by  way 
of  liquidated  damages,  and  not  of  penalty : — Held^  in  the  Exchequer  Chamber,  (affirming  the 
judgment  of  the  Court  of  Exchequer),  that  this  covenant  was  divisible,  and  was  good  so  far  as 
it  related  to  the  cities  of  London  and  Westminster,  though  void  as  to  the  600  miles ;  that  a 
breach,  that  B.  carried  on  the  trade  in  the  city  of  London,  was  good ;  and  that  A.  was  enti- 
Ued  to  recover,  in  respect  of  such  breach,  the  whole  sum  of  ;f  5000. 

Qjuaret  whether  a  bill  of  exceptions  lies  for  misdirection  of  a  judge  on  the  execution  of  a  writ 
of  inquiry. 

(a)  13  M.  &  W.  606. 
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assessed  the  damages  for  the  breach  of  coTenant  at  the  full         1847. 
sum  of  £5000.     To  this  direction  the  defendant's  counsel 
tendered  a  bill  of  exceptions. 

A  writ  of  error  having  been  brought,  the  case  was 
argued  in  this  Court,  in  Michaelmas  Vacation,  1845 
(Dec  !),(«)  by 

Cowling  for  the  plaintiff  in  error. — First,  this  covenant 
is  not  enforceable  at  law,  for  it  amounts  to  an  iUegal  re- 
straint of  trade.  And  it  is  an  entire,  and  not  a  divisible, 
covenant ;  and  even  if,  according  to  the  judgment  of  the 
Court  below,  the  covenant  not  to  cany  on  the  trade  in 
London  and  Westminster  would  of  itself  be  good,  that 
part  is  not  separable  from  the  rest  of  the  covenant.  It  is 
one  entire  engagement,  not  to  cany  on  the  trade  within  a 
certain  district,  which  is  defined  to  be  the  cities  of  London 
and  Westminster,  and  a  cnrcuit  of  600  miles  from  them. 
To  confine  it  to  London  and  Westminster  only,  is  to  frame 
a  new  bargain  for  the  parties,  which  they  have  not  made 
for  themselves.  It  is  clear  that  part  of  a  covenant  which 
is  ill^al  cannot  be  rejected,  if  the  covenant  be  entire : 
Lowe  V.  Peers  {liy  There  the  covenant  was  not  to  marry 
any  one  but  the  plaintiff,  and  to  pay  a  sum  of  money  to 
the  plaintiff  on  marrying  another.  That  was  just  as  divi- 
sible as  the  present  covenant,  yet  it  was  held  to  be  entire 
and  void.  In  Bunn  v.  Guy  (c),  where  the  covenant  was 
not  to  practise  as  an  attorney  in  London,  or  within  150 
miles  of  it,  the  divisibility  of  the  covenant  was  only  sug- 
gested in  argument,  but  not  noticed  by  the  Court.  In 
Homer  v.  Chraves  {d)y  a  covenant  not  to  practise  as  a 
dentist  within  100  miles  of  York  was  held  void,  and  no 

(a)  Before  Tindaly  C.  J.,  Pat-         (fi)  Wilmot's  Notes,  364. 
teiony  J.,  Williams^  J.,  Coleridge^         (c)  4  East,  190. 
J.,  Cdtman^  J.,  MauU,  J.,  Wight-         (d)  7  Bing.  736 ;  5  M.  &  P. 

man,  J.,  and  Erie,  J.  738. 
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1847.  Buggeetion  was  made  as  to  the  diviability  of  it.  [Pat-^ 
tuon^  J. — There  the  breach  was  assigned  on  the  iU^al 
part  of  the  covenant.]  In  Hinde  y»  Gray  (a)  the  breach 
was  not  so  limited.  There  the  covenant  was  not  to  cany 
on  the  trade  of  a  brewer  ''in  Sheffield  or  elsewhere;'*  the 
breach  was  for  carrying  on  the  trade  ''  in  Sheffield  and  else- 
where,"  and  the  covenant  was  held  void ;  whereas  it  is  dear 
that,  if  it  coold  have  been  divided,  it  might  have  he&a  held 
good  as  far  as  r^arded  the  town  of  ^effield.  In  DavU 
V.  Mason  {b),  which  may  be  relied  upon  on  the  other  side^ 
the  covenant  was  held  good  on  the  ground  tbat  the  limits 
of  the  restraint  were  not  imreasonable.  The  same  obser- 
vation applies  to  Chesman  v.  Nainby  (c).  Here  the  cove- 
nant, taken  altogether,  is  clearly  an  unreasonable  restraint 
of  trade,  for  it  extends  throughout  England,  and  ahnost  the 
whole  of  Scotland  The  Court  below  decided  this  case  en- 
tirely on  the  authority  of  Malbm  v.  May  (d) ;  but  it  is  sub- 
mitted that  that  is  a  decision  which  ought  to  be  reviewed. 

Secondly,  even  if  the  judgment  on  the  demurrer  was 
right,  the  Lord  Chief  Baron  was  wrong  in  holding  that  the 
plaintiff  below  was  entitled  to  recover  the  whole  sum  of 
£5000  or  liquidated  damages.  By  the  judgment  on  the 
demurrer,  the  contract  is  altered  and  limited;  why  then 
should  the  defendant  still  pay  the  whole  sum  for  the 
breach  of  it?  Surely  the  penalty  for  trading  in  London 
and  Westminster  ought  to  be  much  less  than  for  tra£ng 
throughout  so  large  a  space  as  that  mentioned  in  the  cove- 
nant. Supposing  the  covenant  were  not  to  practise  in 
three  or  four  specified  counties,  and  that  were  considered 
an  ill^al  restraint  of  trade,  which  of  the  counties  would 
the  Court  reject  as  making  it  unreasonable?    It  is  dear 


(a)  1  Man.  &  6.196;  1  Soott,         (c)  2  Stra.  739;  2  Ld.  Raym. 
N.  R.  123.  1466. 

(b)  6  T.  R.  120.  (d)  11  M.  &  W.  658. 
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that  the  £5000  was  to  he  the  price  paid  for  a  practising        1847. 
in  any  or  eyery  part  of  the  whole  district  mentioned  in  the 
deed. 

Martin,  contrsL — First,  the  judgment  of  the  Court  below 
on  the  demurrer  was  right.     There  is  no  stipulation  in  this 
deed  for  a  monopoly.     It  is  merely  the  sale  of  the  good- 
will of  a  business}  and,  incidental  to  that  sale,  an  agree- 
ment by  the  seller  not  to  do  that  which  would  defeat  the 
object  of  the  purchaser.     It  is  said  that  the  covenant  can- 
not be  enforced  as  to  the  cities  of  London  and  Westmin- 
ster, because  in  its  terms  it  extends  also  600  miles  beyond 
those  places ;  but  Cheaman  v.  Nainbyy  which  was  a  judg- 
ment of  the  House  of  Lords,  is  directly  in  point  to  the 
contrary;  and  although  that  was  an  action  on  a  bond,  it 
does  not  in  this  respect  differ  from  the  case  of  a  covenant. 
[PatUsony  J. — ^It  was  argued  the  other  day,  in  a  case  of 
NichoUs  V.  Strettan  (a),  that  a  bond  and  a  covenant  differ 
in  this  respect,  the  bond  being  one-sided,  whereas,  in  the 
case  of  a  covenant,  if  the  consideration  was  illegal,  the 
whole  fell  to  the  ground.]     A  deed  is  equally  obligatory 
whether  it  contain  a  consideration  or  not.     Besides,  it  is 
to  be  remembered  that  the  other  part  of  the  covenant  is 
not  iUegaly  but  only  void  as  being  unreasonable.     There  is 
a  great  difference  between  a  contract  which  the  law  will 
not  enforce,    and  one  which  is  absolutely  illegal.     The 
whole  of  the  law  on  this  subject  was   fully  gone  into  in 
the  case  of  MaUan  v.  May.  which  was  decided  after  sn^eat 
co,«ide»tion.    The  cases  referred  to  on  the  other  aid;  do 
not  bear  upon  the  question.     Lowe  v.  Peers  was  clearly  an 
entire  contract  not  to  marry  with  any  other  person  than  the 
plaintiff.      In  Davis  v.  Mason  this  point  did  not  arise; 
nor  was  it  raised  in  Homer  v.  Graves,  Bunn  v.  Guy,  or 
Hinde  v.  Gray. 

(a)  ^  B.,  Hil.  T.,  1847;  not  yet  reported. 
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1847.  ^  Secondly,  no  bill  of  exceptions  or  writ  of  error  Kes  for 

misdirection  on  the  execution  of  a  writ  of  inquiry^  which 
is  said,  in  Bruce  y.  Rawlins  (a),  to  be  a  mere  ^'inquest 
of  office.''  In  Gould  y.  Hammersley  {b\  it  was  assigned  as 
error  that  there  was  no  execution  of  the  writ  of  inquiry 
entered  upon  the  record,  and  this  was  held  not  to  be  error, 
on  the  ground  that  the  execution  of  the  writ  of  inquiry 
might  be  dispensed  with,  and  final  judgment  giyen  for  a 
certain  sum  with  the  plaintiff's  assent.  The  cases  on  this 
subject  are  collected  in  Holdipp  y.  Oitoay  (c),  and  they 
shew  that  the  Statute  of  Westminster  2nd  applies  only  to 
writs  of  Nisi  Prius.  A  Judge,  ritting  on  the  execution  of 
a  writ  of  inquiry,  is  merely  in  the  character  of  an  assessor 
to  the  sheriff;  per  Holty  C.  J.,  Anon.,  12  Mod.  610.— He 
cited  also,  on  this  pointy  Hewit  y.  ManteU(d)  and  fFaiiie  y. 
Smaks  (e). 

But,  thirdly,  the  ruling  of  the  Lord  Chief  Baron  was 
correct.  The  coyenant  was  incidental  only  to  the  sale  of 
the  good- will ;  and  the  yery  object  of  fixing  the  damages 
was  to  render  that  certdn  which  would  otherwise  be 
uncertain.  The  only  question  reaUy  is,  whether  the  con- 
tract has  been  broken ;  if  it  has,  the  parties  haye  assessed 
the  damages  for  themselyes.  It  is  not  a  penalty  for  the 
breach  of  a  number  of  stipulations  of  yarious  degrees  of 
yalue,  as  in  Kemble  y.  Farren  (/). — He  referred  also  to 
Gainsford  y.  Griffith  (ff),  and  the  cases  there  collected. 

CowUngy  in  reply. — If,  as  is  said  on  the  other  side,  the 
£5000  was  to  be  paid  in  case  the  trade  should  be  carried 
on  anywhere  in  London  and  Westminster  or  within  the 
600  miles,  then  the  coyenant  is  yoid,  as  being  too  laige. 
Secondly,  the  bill  of  exceptions  will  lie  in  this  case.     The 

(a)  3  Wils.  61.  {€)  Barnes,  135. 

Ih)  4  Taunt.  148.  (/)  6  Bing.  141 ;  3  M.  &  P. 

(e)  2  Sannd.  105  a.  425. 

(d)  2  Wils.  372.  {g)  1  Saund.  58. 
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knguage  of  the  Statute  of  Weetmiouster  2nd  is  very  large — 
'*  before  any  of  the  justices ;"  and  being  a  remedial  lav,  it 
ought  to  be  construed  liberaUy.  It  has  been  held,  accord- 
ingly, to  extend  to  a  trial  at  bar ;  Thurstan  v.  Slatford{a) : 
and  to  a  sheriff  in  the  county  court ;  Sirather  v.  Hutchinr 
san  (&).  [Mmde,  J. — Would  it  lie  to  a  sheriff  executing  a 
writ  of  inquiry,  or  to  the  master  compuling  prindpal  and 
interest  ?]  The  reason  given  by  Lord  Coket  in  the  2nd  Inst, 
427,  applies  strongly  to  such  cases.  He  says  that  the  statute 
extends  not  only  to  all  courts  of  record,  but  to  the  county 
court,  the  hundred  court,  and  court  baron,  '^  for  therein  the 
Judges  are  more  likely  to  err." 

Cur  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pattbson,  J. — This  was  an  action  of  covenant,  by  the 
executor  of  John  GkMneU,  against  the  defendant,  for  the 
sum  of  £5000  as  liquidated  damages,  for  the  breach  of  a 
covenant  contained  in  an  indenture,  which  is  set  out  on  oyer 
upon  the  record. 

It  appears  by  the  indenture,  that  Gh>sneU  and  the  de- 
fendant had  been  partners  as  hair-dressers  and  perfumers 
in  London.  The  partnership  was  agreed  to  be  dissolved; 
and  Gosnell  purchased  the  defendant's  share  of  the  busi- 
ness at  £1500,  and  also  his  share  of  certain  leasehold 
premises  at  £600,  and  his  share  of  their  stodc  in  trade 
at  £4149  ISs.  (kL,  secured  by  bond.  The  £1500  is  recited 
to  have  been  paid ;  and  the  covenant  of  the  defendant  is  in 
these  words : — "  And  in  pursuance  and  performance  of  the 
agreement  in  this  behalf^  and  in  consideration  of  the  said 
sum  of  £1500  to  the  said  Bees  Price  by  the  said  John 
Oosnell  paid  as  hereinbefore  mentioned,  he  the  said  John 
Sees  doth  hereby  covenant,  promise,  and  agree  with  and 

(a)  Lntw.  905  a.  (5)  4  Bmg.  N.  C.  83. 

VOL.  XVI.  A  A  M.  W. 
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to  the  8idd  John  Goenell,  his  executors,  admimstratOFS,  and 
assigns,  that  he  the  said  Kees  Price  shall  not  nor  will,  at 
any  time  during  his  life,  either  by  or  for  himself  or  for  or 
with  any  person  or  persons  whomsoever  in  trust  for  him, 
or  to  or  for  his  benefit  or  advantage,  use,  exercise,  or  cany 
on,  within  the  cities  of  London  or  Westminster,  or  within 
the  distance  of  600  miles  from  the  same  respectively,  the 
trade  or  business,  or  trades  or  businesses,  of  perfumer,  toy- 
man, and  hur-merchant,  or  any  other  trade  or  buoness 
lately  carried  on  by  them  the  said  Kees  Price  and  John 
Oosnell  in  copartnership  together,  under  the  hereinbefore- 
mentioned  articles  of  copartnership  of  the  1st  of  January^ 
1829.  And  for  the  due  observance  and  performance  of 
this  covenant  by  and  on  the  part  of  him  the  said  Bees 
Price,  he  the  said  Bees  Price  doth  hereby  bind  himself,  his 
heirs,  executors,  and  administrators,  to  the  said  John  60s- 
nell,  his  executors,  administrators,  and  asngns,  in  the  sum 
of  £5000,  as  and  by  way  of  liquidated  damages,  and 
not  of  penalty." — The  declaration  then  states  a  breadi 
of  this  covenant,  by  the  defendant  carrying  on  the  business 
of  a  perfumer  in  the  city  of  London.  The  defendant 
pleads,  that  the  cities  of  London  and  Westminster,  and  600 
miles  from  the  same,  include  all  England,  whereby  the  in- 
denture is  void.  To  the  plea  the  plaintiff  demurs,  and 
judgment  has  been  given  for  him  in  the  C!ourt  below. 

Upon  the  argument  in  this  Court,  it  is  conceded  that  the 
covenant  is  void,  so  far  as  regards  the  distance  of  600  miles 
from  London  and  Westminster;  but  it  is  contended  for 
the  defendant  in  error,  that  the  covenant  is  divisible,  and 
stands  good  so  far  as  regards  the  cities  of  London  and 
Westminster,  upon  which  part  of  it  the  breach  is  assigned. 
The  case  of  MaUan  v.  May,  in  the  Court  of  Exchequer  (a), 
is  an  express  decision  upon  the  point,  in  favour  of  the  de- 
fendant in  error;  but  having  been  decided  very  recently, 

(a)  11  M.  &  W.  663. 
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the  present  writ  of  error  is  in  truth  brought  to  question        1847* 
that  decision,  as  much  as  the  judgment  in  the  piindpal 


Had  the  words  of  this  covenant  formed  part  of  the  con- 
dition of  a  bond,  it  cannot  be  denied  that  they  might  be 
taken  separately ;  for  that  point  has  been  expressly  dedded 
in  Chesman  v.  Naznby  (a\  on  a  writ  of  error  from  the 
Common  Pleas,  and  again  in  the  same  case,  on  a  writ  of 
error  to  the  House  of  Lords  (i).  Again,  it  cannot  be  de- 
nied, that  if  this  indenture  had  contained  two  covenants  in 
point  of  form,  the  one  relating  to  London  and  Westmin- 
ster, and  the  other  to  a  distance  of  600  miles  from  them, 
the  invalidity  of  the  latter  would  in  no  way  have  affected 
the  former.  The  question,  therefore,  seems  to  be  one  of 
construction ;  whether,  from  the  language  used,  the  cove- 
nant be  capable  of  division.  Now,  if  such  language  ad- 
mits of  its  being  construed  divisibly  in  the  condition  of  a 
bond,  it  is  difficult  to  see  why  it  is  not  equally  capable  of 
such  construction,  where  it  occurs  in  a  covenant.  No 
doubt  the  covenant  formed  the  consideration  for  the  pay- 
ment of  £1500,  and  possibly  Gosnell  would  not  have  given 
BO  lar^  a  sum,  unless  the  prohibition  to  trade  had  been  as 
eztendve  as  by  the  whole  of  the  covenant  it  is  made  to  be; 
but  this  is  conjecture  only,  and,  independent  of  the  point 
that  for  a  covenant  under  seal  no  consideration  is  neces- 
sary, it  should  be  observed,  that  the  restriction  as  to  600 
miles  from  London  and  Westminster  is  only  void,  not 
illegal;  and  therefore,  the  rest  of  the  restriction  would 
have  formed  a  sufficient  consideration  for  the  agreement  to 
pay  £1500. 

Upon  the  whole,  we  are  of  opinion  that  this  covenant  is 
divisible,  and  that  the  judgment  of  the  Court  of  Exchequer 
must  be  affirmed  as  to  that  point. 


(a)  2  Sir.  739;  2  Lord  Raym.  1456. 
(b)  1  Bjto.  p.  C.  234. 
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1847.  The  other  question  arises  upon  the  writ  of  inquiry  exe- 

cuted before  the  Lord  Chief  Baron,  to  whose  direction  to 
the  jury  a  bill  of  exceptions  was  tendered.  The  first  ob- 
jection is,  that  on  a  writ  of  inquiry  the  Judge  b  but  assessor 
to  the  sherifi^,  and  that  a  bill  of  exceptions  will  not  lie. 
The  second  is,  that  the  jury  should  have  been  directed  to 
find  the  actual  damage  sustained,  and  not  the  wh<de  £5000. 
As  we  are  of  opinion  that  the  direction  of  the  Lord  Chief 
Baron  was  right,  we  are  not  called  upon  to  give  any  opinion 
on  the  first  objection.  The  £5000  is  exi»res8ly  declared  by 
the  covenant  to  be  '^  as  and  by  way  of  liquidated  damages, 
and  not  of  penalty."  It  is  a  sum  named  in  respect  of  the 
breach  of  this  one  covenant  only,  and  the  intention  of  the 
parties  is  clear  and  unequivocal  The  Courts  have  indeed 
held,  that,  in  some  cases,  the  words  ^*  liquidated  damages  '* 
are  not  to  be  taken  according  to  their  obvious  meaning; 
but  those  cases  are  all  where  the  doing  or  omitting  to  do 
several  things  of  various  degrees  of  importance  is  secured 
by  the  sum  named,  and,  notwithstanding  the  language 
used,  it  is  plain  from  the  whole  intrument  that  the  real 
intention  was  different.  Here,  however,  there  is  but  one 
thing  to  which  the  £5000  relates,  viz.  the  restriction  of 
trade,  though  extended  to  two  diffin^nt  districts;  and  it  is 
.  plain  that  the  parties  intended,  that  if  the  restriction  was 
violated  in  either  district^  the  sum  should  be  paid,  and  not 
that  inquiry  should  be  made  as  to  the  actual  damage  and 
loss  sustained.  Upon  this  point,  therefore,  as  well  as  the 
other,  we  are  of  opinion  that  the  ju^ment  must  be 
affirmed. 

Judgment  affiimed. 
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1847. 

May  r.  Chapbian  and  Gurney.  j-^  22 

Assumpsit. — The  first  count  of  the  declaration  was  To  an  action  by 
upon  a  bill  of  exchange  for  165i  12^.  dated  the  16th  Julj,  "'^yj^^  ^^ 
1845>  drawn  by  the  defendants,  trading  under  the  name,  s*  as  drawers, 

ofabillofez- 

sfyle,  and  firm  of  ^'  John  Gurney  &  Co.,"  upon  William  change,  in- 
Carruthers,  payable  to  the  order  of  the  defendants  four  and  by  Um  to 
months  after  date,  indorsed  by  the  defendants  to  C.  P.  *^«  &^*^' 

^  ^  ^  ^  pleaded,  that 

Bousfield,  and  by  him  to  the  plaintiffl     There  was  also  a  pe  and  B.  were 

-  in  copartner* 

count  on  an  account  stated.  ship  as  brew- 

The  defendant  Grurney  pleaded  only,  to  the  first  count  of  ^e  wad  ^'- 
the  declaration,  tiiat  the  defendants  did  not  make  the  bill  <ionedjJie  biU, 

using  the  name 

of  exchange;  and  to  the  residue  of  the  declaration,  non  of  the  firm,  in 

fraud  of  A., 
BSSOmpsit.  and  not  for  the 

The  defendant  CJhapman  pleaded,  as  to  the  first  count  ^^^^^^ 
of  the  declaration — ^first,  that  the  defendants  did  not  make  ^^}  ^o^  ^^  o^ 

private  pur- 

the  bill  of  exchange;  secondly,  that  they  did  not  indorse  poM8,Tiz.  for  a 
it  to  Bousfield;  thirdly,  that  Bousfield  did  not  indorse  fromhim^toc!^ 
it  to  the  plaintiff;  fourthly,  that  it  was  not  dnly  presented  ^^^',f 
to  Carruthers  for  payment  when  due;  and  fifthly,  that  he  consent  of  A.; 

,,,«,,,,  ./,.  ,    that  there  was 

the  defendant  had  not  due  notice  of  its  non-payment;  and  no  considera- 
te tiie  residue  of  the  declaration,  non  assumpsit.     On  all  hi^  A.^foTthe 
the  above  pleas  issues  were  joined.     The  defendant  Chap-  ^^^  or  in- 

,  dorsemcnt  of 

man  also  pleaded  the  following  special  pleas  to  the  first  thebiU;  of  an 

which  premises 
count : —  C.,  at  the  time 

Seventhly,  that  tiie  bill  was  drawn  and  mdorsed  by  the  ^^^t^' 
def^dants  at  the  request  of  and  for  and  by  way  of  accom-  ^  knowledge 

,  ''         "  and  notice ;  and 

modation  of  and  for  the  said  C.  P.  Bousfield,  and  witiiout  that  at  the  time 
any  value  or  accommodation  whatever  for  the  making,  in-  was  hidorsed 
dorsing,  or  paying  the  same,  and  not  otherwise ;  and  that  J^  thc^iStttiff 

he  had  ftill 
knowledge  and 

notice  of  all  the  premises  in  the  plea  aforesaid. — ^Replication,  that  at  the  time  when  Uie  bUl 

was  indorsed  and  deUvoed  to  Uie  plaintiff,  he  had  not  any  such  knowledge  or  notice  as  in  the 

plea  mentioned ;  and  issoe  thereon. 
At  the  trial,  tiie  jury  found  that  C.  had  no  knowledge  of  the  original  fraad  in  the  drawing  of 

the  bill,  bat  that  the  plaintiff,  at  the  time  of  the  indorsement  to  him,  had  knowledge  of  that 

fraud : — HMy  that  the  plea  was  not  proved. 
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^847^  it  was  indorsed  by  Bousfield  to  the  pUuntiff  without  any 
consideration  or  yalue  whatever  having  ever  existed  or 
been  given  by  him  the  plaintiff  for  such  indorsement 
thereof. 

Eighthly,  that  for  a  long  time  before  and  at  the  time  of 
making  the  said  bill  of  exchange,  to  wit,  for  twelve  months, 
the  defendants  were  in  copartnership  in  trade  as  brewers, 
under  the  name,  style,  or  firm  aforesaid,  and  during  that 
time,  for  the  puq>oses  of  such  copartnership,  and  in  carry* 
ing  on  the  business  thereof,  made  and  indorsed  divers  bills 
of  exchange,  using  in  that  behalf  the  name,  style,  or  firm 
aforesaid;  and  tiiat  the  defendant  J.  Ghimey  made  and  in- 
dorsed tiie  said  bill,  using  tiie  name,  &c  aforesaid,  in  fraud 
of  him  the  defendant  Chapman,  and  not  for  the  purposes  of 
the  said  copartnership,  but  for  the  private  purposes  of  him 
the  said  J.  Gnmey,  to  wit,  for  and  on  account  of  a  private 
debt  of  the  sud  J.  Gumey,  before  and  at  the  time  of  the 
said  indorsement  by  him  to  the  said  C.  P.  Bousfield,  due 
and  owing  to  him  the  said  C.  P.  Bousfield,  and  not  other- 
wise, and  without  the  knowledge,  consent,  or  authority  of 
him  the  said  S.  Chapman ;  and  that  tiiere  never  was  any 
consideration  or  value  to  him,  Chapman,  for  the  said  draw- 
ing or  indorsement  of  the  said  bill;  of  all  which  premises 
he  the  said  C.  P.  Bousfield,  at  the  time  of  the  said  indorse- 
ment to  him  as  aforesaid,  had  full  knowledge  and  notice: 
and  tiiat  at  the  time  when  the  said  bill  was  so  indorsed  and 
delivered  to  tiie  plaintiff,  as  in  the  sud  first  count  men- 
tioned, he  the  plaintiff  had  full  knowledge  and  notice  of  all 
the  premises  in  this  plea  aforesaid. 

The  nintii  plea  was  similar  to  the  eightii,  except  that, 
instead  of  alleging  notice  to  the  plaintiff,  it  stated  that  he 
took  the  bill  by  indorsement  from  Bousfield,  and  held  it 
without  value  or  consideration. 

The  tenth  plea  differed  from  tiie  eightii,  in  stating  that 
the  bill  was  indorsed  to  the  plaintiff  after  it  became  due. 

Lastly,  the  defendant  pleaded,  that  the  indorsement  of  the 


HILARY  TERM,    10  VICT.  357 

bill  to  the  plaintiff  was  obtained  by  fraud,  covin,  and  wilful 
misrepresentation  of  the  plaintiff,  and  others  in  collusion 
with  him. 

Replication  to  the  7th  and  last  pleas,  de  injurifi,  and 
issue  thereon.  Replication  to  the  8th  plea,  that  at  the 
time  when  the  bill  was  indorsed  and  delivered  to  the  pkdn- 
tiff,  he,  the  plaintiff,  had  no  knowledge  or  notice  of  the  pre^ 
mises  in  that  plea  mentioned: — and  to  the  9th  and  10th 
respectively,  that  Bousfield,  at  the  time  of  the  said  indorse- 
ment to  him,  had  not  any  such  knowledge  or  notice  as  is 
in  that  plea  mentioned  or  referred  to.     Issues  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  at 
Guildhall  after  last  Trinity  Term,  it  appeared  that  tiie  bill 
in  question,  and  a  number  of  others,  had  been  drawn  by 
the  defendant  Gumey  in  fraud  of  the  other  defendant 
Chapman,  witii  whom  he  had  been  in  partnership  since 
1844,  as  brewers.  These  bills  were  discounted  for  Gxuv 
ney  by  Bousfield,  a  bill  broker,  at  12^  per  cent.  It  ap- 
peared also,  that  the  plaintiff,  who  was  an  attorney,  had 
been  engaged  witii  Gumey  in  other  bill  transactions,  and 
tiiat  the  bill  in  question  was  handed  to  him  two  days  before 
it  became  due ;  and  there  was  evidence  of  the  plaintiff's 
knowledge  that  the  bill  was. originally  fraudulentiy  drawn 
by  Gumey,  and  indorsed  by  him  to  Bousfield.  The  Lord 
Chief  Baron  left  it  to  the  jury  to  say,  first,  whether 
Bousfield  had  notice  of  tiie  fi^ud  on  Chapman ;  secondly, 
whetiier  the  plaintiff  had  notice  of  it.  The  jury  found 
that  Bousfield  had  no  such  notice,  but  that  the  plaintiff 
had  notice  of  all  the  circumstances  stated  in  the  evidence. 
His  Lordship  thereupon  directed  a  verdict  to  be  entered 
for  the  plaintiff  on  all  the  issues,  damages  £171  7«., 
reserving  leave  to  tiie  defendant  Chapman  to  move  to 
enter  a  verdict  for  him  on  the  8th  issue,  if  the  Court 
should  tiiink  that  plea  was  proved. — In  last  Michaelmas 
Term  (Nov.  7), 

VOL.  XVI.  B  B  M.  W. 
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1847.  the  indorser  of  a  bill  of  exchange^  who  had  lost  the  bill  by 
accident,  it  was  held  to  be  a  good  defence,  that  the  plaintiiF 
took  the  bill  fraudulaitly,  or  under  such  circumstances 
that  he  must  have  known  that  the  person  from  whom  he 
took  it  had  no  tide.  This  plea  must  be  taken  to  be  true, 
and  if  so,  then  Bousfield  had  no  right  to  sue  on  the  bilL 
It  ought  not  to  be  taken  that  Bousfield  had  no  notice  of 
the  fraud.  The  plaintiff,  therefore,  cannot  stand  on  Bous- 
field's  tide:  Carter  y.  James  (a).  The  question  is  one  of 
bona  fides. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  I  dissent  fix)m  the  doctrine  which  has 
been  contended  for  on  behalf  of  the  defendant,  for  which 
no  authority  has  been  cited.  It  appears  to  me,  that  an 
innocent  party  may  transfer  a  title  in  the  bill  to  a  person 
who  is  xT^ty  to  the  original  fiuud.  though  heTve 
knowledge  of  it.  There  is  nothing  to  show  that  he  may 
not  purchase  the  bill,  and  has  not  a  good  title  to  recover 
upon  it.  It  is  said,  however,  that  the  defendant  is  entitled 
to  a  verdict  on  the  8th  plea,  on  the  ground  that  the  giving 
of  the  bill  was  a  fraud  on  the  partnership.  [His  Lordship 
stated  the  plea  and  replication.]  It  turns  out  that  there  is  no 
distinct  evidence  that  the  plaintifiT  had  notice  that  Bousfield 
took  the  bill  fraudulentiy ;  on  the  contrary,  the  jury  found 
that  Bousfield  took  it  without  knowledge  of  the  fraud,  and 
that  the  plaintifiT  had  notice  ''of  all  the  circimistances  stated 
in  the  evidence."  There  could  not  be  notice  to  him  of 
that  which  did  not  exist.  The  plaintifiP,  therefore,  is 
entitied  to  recover  on  this  issue,  and  the  rule  must  be 
discharged. 

Parej:,  B. — ^I  am  of  the  same  opinion,  that  this  rule 
must  be  discharged.  I  am  by  no  means  satisfied  that  the 
defence  was  available  under  any  of  the  pleas,  and  think  the 

(a)  13  M.  &  W.  137. 
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doctrine  of  the  Court  of  Queen's  Bench,  in  Backhouse  y.  1847. 
Harrison,  applies  only  to  the  case  as  between  the  original 
parties  to  the  bill.  Then  we  must  take  the  facts  to  be, 
that  Gumey  made  the  bill  in  fraud  of  his  partner.  Chap- 
man; that  he  discounted  it  with  Bousfield,  who  had  no 
knowledge  of  the  fraud ;  and  that  the  plaintiff  took  it  by 
indorsement  from  Bousfield,  he,  the  plaintiff,  knowing  at 
that  time  of  the  circumstances  imder  which  it  had  been  ori- 
ginally made ;  and  then  the  question  is,  whether  the  8th  plea 
was  proved.  [His  Lordship  stated  that  plea.]  I  agree  that 
'' notice  and  knowledge"  means  not  merely  express  notice, 
but  knowledge,  or  the  means  of  knowledge  to  which  the 
party  wilfully  shuts  his  eyes.  But,  upon  the  finding  of  the 
jury,  it  is  clear  that  one  of  the  notices  mentioned  in  the 
plea  is  not  found,  viz.  the  notice  of  Bousfield's  want  of 
title.  The  whole  that  is  alleged  in  the  plea  must  be 
proved.  I  agree  that  the  replication  admits  all  the  facts 
alleged  in  the  plea,  which  are  not  traversed ;  it  therefore 
admits  the  fact,  that  Bousfield's  title  was  defective.  But 
then  the  plea  alleges  also,  that  the  plaintiff  had  notice  of 
that  &ct;  and  it  would  have  been  a  bad  plea  without  that 
allegation,  as  not  giving  a  sufficient  answer  to  the  prim& 
facie  titie  of  the  plaintiff,  arising  out  of  the  indorsement  of 
the  bill  to  hiuL  Both  the  notices,  therefore,  alleged  in  the 
plea,  were  necessary  to  be  proved  in  order  to  defeat  the 
plaintifTs  titie,  namely,  the  notice  of  the  original  fraud, 
and  the  notice  of  Bousfield's  defect  of  title ;  and  tiie  latter 
not  being  proved,  the  plaintiff  was  entitied  to  recover  ou 
tills  issue. 

Platt,  B. — ^I  agree  in  opinion  that  this  rule  must  be 
discharged.  I  tiiink  this  plea  would  not  have  been  well 
pleaded  in  any  other  manner.  To  have  lefl  out  any  of  the 
all^ations  contained  in  it  would  have  made  it  a  bad  plea. 
It  states  in  substance,  that  the  defendants  were  in  part« 
nership  as  brewers ;  tiiat  the  defendant  Gumey  made  and. 
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indorsed  the  blU^  using  the  partnership  name,  in  fraud  of 
his  co-partner  Chapman,  for  his  own  private  purposes, 
namely^  on  account  of  a  private  debt  due  from  him  to 
Bousfield:  that  there  was  no  consideration  or  value  to  him. 
Chapman,  for  the  drawing  or  indorsing  of  the  bill ;  that 
Bousfield  had  notice  of  these  facts  at  the  time  of  the  in- 
dorsement to  him,  and  that  the  plaintiff,  at  the  time  of  the 
indorsement  to  him,  had  full  knowledge  and  notice  of  all  the 
premises  in  the  plea  mentioned.  Every  one  of  these  pro- 
positions was  necessary  to  make  the  plea  a  good  one.  It 
was  necessary  to  avoid  the  title  of  Bousfield,  and  also  of  the 
plaintiff,  his  indorsee :  and  the  defendant  did  not  do  this, 
unless  he  shewed  that  the  plaintiff  had  notice  of  the  in- 
firmity of  Bousfield's  title  to  the  bill ;  otherwise  the  plaintiff 
took  by  all  his  title.  The  plaintiff,  therefore,  must  not 
only  know  of  the  original  fraud,  but  of  Bousfield's  know- 
ledge of  it,  in  order  to  preclude  him  from  recovering  on  this 
issue.  The  plea  would  have  been  defective,  if  it  had  stated 
only  notice  to  the  plaintiff  of  the  fraudulent  concoction  of 
the  bill.  The  replication,  therefore,  put  in  issue  both  these 
notices,  and  one  of  them  only  was  proved  by  the  evidence. 

Rule  discharged. 


Jan.  29.        Laws  and  Belcher,  Assignees  of  Bott,  a  Bankrupt, 

V,  Bott. 


L  HIS  was  an  action  of  debt,  brought  in  the  names  of  the 
two  plaintiffs,  of  whom  Laws  was  the  creditors'  assignee. 


An  action  of 
debt  was 
bronght  in  the 
joint  names  of 
the  official  and 

trade  assignees  of  a  banknipt,  bat  without  the  knowledge  or  consent  of  the  former,  who,  aa 
soon  as  he  was  made  acquainted  with  it,  obtained  a  rule  against  his  co-plaintiff,  to  stay  the 
proceedings  until  he  gave  security  for  the  costs.  This  rule  was  made  absolute,  and  eerred  on 
the  defendant  in  the  action.  The  cause  had  stood  for  trial  at  the  sittings  in  the  same  term,  but 
had  been  made  a  remanet  to  the  sittings  after  the  term,  on  the  application  of  the  defendant,  on 
the  ground  of  the  absence  of  a  material  witness.  At  the  latter  sittings  the  record  was  with- 
drawn : — Heldf  that  the  defendant  was  entitled  to  move  for  judgment  as  in  case  of  a  nonsuit. 

The  Court  will  discharge  a  rule  for  judgment  in  case  of  a  nonsuit,  on  a  peremptory  undw- 
taking  to  try  given  by  one  of  two  plaintiffs,  though  the  other  protests  against  it. 
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and  Belcher  the  official  assignee,  of  the  bankrupt,  Bott,  to  ^1847* 
recover  a  debt  alleged  to  be  due  from  the  defendant  to  the 
bankrupt.  The  action  had,  however,  been  commenced  and 
carried  on  by  the  plaintiff  Laws  without  the  knowledge  or 
consent  of  the  official  assignee,  who,  as  soon  as  he  knew  of 
its  having  been  brought,  applied  for  and  obtained  a  rule 
calling  upon  his  co-plaintiff  to  shew  cause  why  the  proceed- 
ings should  not  be  stayed  until  he  gave  security  for  the  costs. 
This  rule  was  made  absolute  on  the  last  day  of  last  Michael- 
mas Term  (a),  and  the  rule  absolute  was  served  on  the  plain- 
tiff Laws  and  on  the  defendant.  The  cause  stood  for  trial  at 
the  sittings  in  Michaelmas  Term,  but  was  made  a  remanet  to 
the  sittings  after  that  term,  on  the  defendant's  application, 
on  the  ground  of  the  absence  of  a  material  witness,  and 
without  the  condition  of  payment  of  the  costs  of  the  day. 
At  the  latter  sittings  the  record  was  withdrawn. 

Li  the  early  part  of  this  term,  Hoggiru,  for  the  defendant, 
obtained  a  rule  nisi  for  judgment  as  in  a  case  of  a  non- 
suit.  * 

Ckasbynovr  shewed  cause  for  liie  plaintiff  Laws. — ^First, 
the  defendant  is  not  in  a  condition  to  make  this  application.  ' 
When  a  town  cause  has  been  made  a  remanet  from  one 
sittings  to  another  at  the  defendant's  instance,  he  cannot 
afterwards  move  for  judgment  as  in  case  of  a  nonsuit.  Se- 
condly, there  has  been  no  default  on  the  part  of  the  plain- 
tiffs ;  for  the  not  going  to  trial  was  in  obedience  to  the  rule 
of  this  Court,  which  stayed  all  the  proceedings  in  the  action. 
That  rule  was  served  on  the  defendant;  and  if  he  con- 
sidered that  it  operated  to  his  prejudice,  he  might  have 
moved  to  set  it  aside. 

WiUeSy  for  the  plaintiff  Belcher.— Where  the  plaintiff 

(a)  AfUey  p.  300. 
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1847.  has  once  taken  the  cause  down  to  trial,  but  it  becomes  a 
remanet  at  the  instance  of  the  defendant,  he  cannot  have 
judgment  as  in  case  of  a  nonsuit  for  a  subsequent  default ; 
his  course  is  to  take  down  the  cause  for  trial  by  proviao : 
2  Chit.  Arch,  1071  (7th  Edit.).  [PofltH?*,  C.  B.— It  was 
held,  in  GaM  v.  Bennett  (a),  that  where  a'  town  cause  was 
made  a  remanet  from  the  sittings  in  term  to  the  sittings 
after  term,  with  the  defendant's  consent,  he  might  still 
move  for  judgment  as  in  case  of  a  nonsuit.  Parke,  B. — In 
Ham  y.  Greff  {b)y  the  Court  took  a  distinction  between 
causes  entered  for  trial  in  London  and  Middlesex,  and 
causes  entered  for  trial  at  the  assizes.  In  the  former,  the 
record  is  not  re-entered,  nor  any  fresh  notice  of  trial  given, 
but  the  cause  comes  on  as  if  the  sittings  had  been  continued 
without  interruption;  and  therefore,  where  a  cause  is  made 
a  remanet  from  one  sittings  to  another,  and  the  plaintiff 
afterwards  makes  default,  the  defendant  is  entitled  to  move 
for  judgment  as  in  case  of  a  nonsuit.  That  distinction  was 
recognised  by  Patteson,  J.,  in  Ladbroke  v.  WiJUams{c).'\ 
Those  are  cases  where  the  remanet  is  by  the  consent  of 
both  parties,  but  it  is  otherwise  where  the  cause  goes  over 
-  at  the  instance  of  the  defendant,  without  the  plaintiff's  con- 
currence: 2  Chit.  Arch.  1072;  Jenkins  v.  Charity  (d). 
[Parke^  B. — No  such  distinction  is  taken  in  Ham  v.  Greff 
or  Ladbrohe  v.  ffilUams.  The  question  in  this  case  really 
IB,  whether  the  plaintiffs,  by  quarrelling  between  themselves, 
can  deprive  the  defendant  of  his  right  to  have  the  cause 
proceeded  with  according  to  the  practice  of  the  Court] 
But  further,  by  the  former  rule  pronounced  in  this  case, 
the  proceedings  in  the  cause  are  stayed  until  the  plaintiff 
Laws^shall  have  given  security  for  costs;  and  that  is  the 
usual  form  of  such  a  rule,  according  to  the  practice  of  the 

(a)  2  B.  &  Aid.  709.  M'ltOyre  v.  Samers,  14  M.  &  W. 

lb)  6  B.  &  Cr.  126.  102. 

(e)  3  Dowl.  &  L.  868.  See  also         (d)  2  Dowl.  P.  C.  197. 
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Court:  2  Chit.  Arch.,  996;  Spicer  v.  Todd  (a),  Whiteliead        1847. 
V.  Hughes  (i).  L^^g 


Hoggins^  in  support  of  the  rule,  was  stopped  by  the 
Court, 

Pollock,  C.  B. — This  case  involves  two  questions,  one 
of  which,  however,  as  it  appears  to  me,  is  disposed  of  bj 
the  authorities.  On  the  point  that  this  cause  stood  in  the 
paper  for  trial  in  Michaelmas  Term,  and  was  made  a  rema* 
net  to  the  sittings  after  it,  we  are  all  of  opinion  that  the 
defendant  has,  on  the  authorities,  a  right  to  apply  for  judg- 
ment as  in  case  of  a  nonsuit,  for  the  subsequent  default. 
On  the  second  point,  the  difficulty  arises  thus :  One  plain- 
tiff has  made  an  application  against  his  co-plaintiff,  to  re- 
strain him  from  going  on  with  the  cause  until  he  gives 
security  for  the  costs.  Now  I  think  it  was  the  fault  of  the 
party  applying,  that  he  did  not  anticipate  the  defendant, 
by  applying  to  stay  the  proceedings  in  the  cause  altogether 
and  in  every  shape.  He  should,  under  all  the  circum- 
stances, have  made  the  defendant  a  party  to  the  original 
rule,  in  which  case  the  Court  would  be  called  on  to  de- 
dde  the  whole  matter,  with  all  the  parties  before  them. 
It  was  therefore  the  fault  of  the  assignee  that  the  rule  was 
drawn  up  in  its  present  shape.  We  must,  however,  con- 
strue that  rule  reasonably ;  and  it  must  be  construed  to 
mean  that  the  plaintiff  is  not  to  go  on  voluntarily ,  i.  e.  he  is 
not  to  take  proceedings  of  his  own ;  but  not  that  the  de- 
fendant, who  was  no  party  to  the  rule,  is  not  to  take  pro- 
ceedings. It  is  new  to  me  that  an  application  can  be  made 
by  one  plaintiff  against  his  companion,  which  is  to  operate 
to  the  prejudice  of  the  defendant,  who  is  no  party  to  it. 
The  cases  of  Spicer  v.  Todd  and  Whitehead  v.  Hughes, 
which  have  been  dted,  do  not  bear  out  such  a  position. 

(a)  2  C.  &  J.  166.  (b)  2  C.  &  M.  318. 


BOTT. 


BOTT. 
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This  rule,  therefore,  must  be  made  absolute,  unless  the 
plaintiff  will  give  a  peremptory  undertaking  to  go  to  trial. 

Parke,  B. — I  am  of  the  same  opinion.  The  question 
as  to  the  effect  of  the  remanet  has  been  clearly  settled  by 
the  authorities.  The  other  question  now  comes  before  the 
Court  for  the  first  time;  and  it  appears  to  me,  that,  as  the 
defendant  was  not  a  party  to  the  rule  to  stay  the  pro- 
ceedings, we  must  construe  that  rule  without  reference  to 
his  rights.  The  Court,  by  that  rule,  gave  the  plaintiff 
applying  as  much  relief  as  they  could,  namely,  that  pro- 
ceedings should  be  stayed  until  his  co-plaintiff  gave  him 
security  for  his  costs;  and  we  must  construe  that  as 
meaning,  that  that  plaintiff  should  not  take  any  voluntaiy 
proceedings  until  he  had  given  the  required  security. 
Whether  a  more  stringent  order  might  be  made  is  not  the 
question  before  us.  Where  a  plaintiff  seeks  relief  against 
his  co-plaintiff,  by  a  rule  on  which  the  defendant  is  not 
brought  before  the  Court,  the  only  effect  of  the  rule  is  to 
restrain  all  proceedings  by  the  plaintiff.  If  they  were  in 
a  condition  to  declare,  they  are  still  bound  to  declare,  and 
the  defendant  may  non  pros,  them  for  not  declaring;  and 
in  like  manner,  if  issue  be  joined,  the  defendant  may  at  the 
proper  time  move  for  judgment  as  in  case  of  a  ncmsuit. 
All,  tiierefore,  tiiat  the  former  rule  in  this  case  means,  is, 
that  the  pliuntiff  shall  not  voluntarify  go  to  trial;  but  as  the 
defendant  is  not  bound  by  that  rule,  it  is  open  to  him  to 
insist  on  the  cause  going  on  according  to  the  practice;  and 
as  a  default  has  been  made,  he  is  entitied  to  judgment  as  in 
case  of  a  nonsuit. 

Aldbrson,  B. — I  am  of  the  same  opinion.  The  only 
reasonable  construction  that  can  be  put  on  such  a  rule  as 
this,  which  is  between  co-plaintiffs,  and  to  which  the  defen- 
dant is  no  party,  is  by  holding,  tiiat  the  one  plaintiff  there- 
by restrains  the  other  from  proceeding  in  the  cause,  unkss 


HILARY   TEBM^    10  VICT.  867 

he  is  forced  on  by  the  defendant.     Were  this  not  8O5  anj         1847. 
two  persons  who  sue  a  thirds  and  find  that  the  cause  is  not 
likely  to  go  on  to  their  own  satisfaction^  would  have  the 
means  of  getting  out  of  it,  by  one  of  them  applying  against 
his  companion  for  a  rule  to  stay  proceedings. 

PiiATT,  B.,  concurred 

Ckasby  thereupon  offered  a  peremptory  undertaking, 
which,  although  Willes^  for  the  official  assignee,  refused 
to  be  a  party  to  it,  and  protested  against  any  steps  being 
taken,  the  Court  accepted;  and  the  rule  was  thereupon 
discharged,  on  a  peremptory  undertaking  by  the  plaintiff 
Laws  to  try  at  the  sittings  after  this  term. 


Ormerod  and  Another  v,  Chabwick  and  Another.  Jan.  12. 

1 BESPASS  for  seizing,  taking,  and  selling  certain  goods  a  warrant  of 
and  chattels  of  the  plaintiff.     Plea,  not  guilty,  by  statute.     ^S^teTnecd 

At  the  trial,  before  Cokridffe,  J.,  at  the  last  Liverpool  "®*  "Jt^TT 
assizes,  it  appeared  that  this  was  an  action  brought  to  re-  refdsai  to  pay 
cover  damages  against  the  defendants,  who  were  justices  proved  upon 
of  the  peace  in  and  for  the  division  of  Middleton,  in  the  enoneh  to  state 
county  of  Lancaster,  and  who  had  issued  four  warrants  thatit  woarfu/y 

r        .   •  •     .  proved. 

for  distndning  on  the  goods  of  the  plaintiffs,  the  occu-      Themis- 
piers    of   a   mill   in  the    township    of    Todmorden    and  J^Jrant^f^dis- 

tress  for  poor- 
rates,  of  the 
date  of  the  rate,  is  not  material. 
Under  1  Vict.  c.  45,  it  is  a  sufficient  publication  of  a  poor-rate  if  a  copy  of  it  be  affixed, 
before  divine  service,  on  the  Sunday  next  after  its  allowance,  on  the  principal  or  moat  uttuil 
door  of  all  the  churches  and  chapels  of  the  Established  Church  within  the  parish,  in  which 
divine  service  is  performed.     It  is  not  necessary  to  publish  it  on  all  the  doors  of  any  church 
or  chapel ;  nor  on  the  door  of  a  church  or  chapel  in  which  divine  service  has  ceased  to  be 
performed ;  nor  on  the  door  of  any  building,  not  being  a  church  or  chapel,  in  which  divine 
service  is  performed. 
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1847.  Walsden,  a  united  township  maintaining  its  own  poor,  for 
Ohmbrod  *^®  ^'"^  ^^  ^^*  alleged  to  be  due  from  them  for  poor-rates. 
_     V-  It  appeared  that  there  was  in  that  township  an  ancient 

chapel  of  the  Established  Church,  which  having  fallen  into 
decay,  a  new  church  was  built,  in  the  year  1832,  under 
the  powers  of  the  Church  Building  Act,  3  Greo.  4,  c  72, 
to  which  the  galleries  and  some  other  of  the  fittings  were 
removed  from  the  old  chapel,  the  pews  remaming.  This 
church  was  duly  consecrated  in  the  same  year,  and  divine 
service  had  ever  since  been  regularly  performed  in  it;  but 
parish  meetings  continued  to  be  held,  and  baptisms  and 
burials  to  be  occasionally  performed,  in  the  old  chapeL 
Both  the  chapel  and  the  new  church  have  two  outer  doors. 
In  the  year  1840,  a  national  school  was  established  in 
Walsden,  and  divine  service  has  since  been  performed  in 
the  school-room,  on  Sundays,  by  a  clergyman  of  the  esta- 
blished church.  The  rate  in  question  was  made  on  the 
24th  September,  1839,  and  allowed  on  the  25th  November 
following.  It  was  published  by  affixing  notice  thereof  on 
the  principal  door  of  the  new  church,  on  the  Sunday  next 
ailer  its  allowance.  No  notice  of  it  was  put  up  on  the 
other  door  of  the  church,  or  at  the  old  chapel  or  the  school- 
room. The  warrants  of  distress  were  in  the  following 
form: — 

"  Division  of  Middleton,  county  of  Lancaster ; — To  the 
churchwardens  and  overseers  of  the  poor  of  the  township 
of  Todmorden  and  Walsden,  in  the  said  county,  and  to 
Wm.  Greenwood  and  John  Smith,  the  constables  of  the 
said  township,  and  every  of  them :  Whereas  in  and  by  a 
certain  rate  and  assessment,  dated  the  25th  day  of  Novent" 
beVy  1839,  made,  assessed,  allowed,  and  published  according 
to  the  statute  in  that  case  made  and  provided,  Abraham 
Ormerod,  William  Ormerod,  and  Peter  Ormerod,  inha- 
bitants and  joint  occupiers  of  certain  buildings  and  tene- 
ments  in  the  said  township  of  Todmorden  and  Walsden, 
were  duly  rated  and  assessed  for  and  towards  the  necessary 
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relief  of  the  poor  of  the  township,  for  the  year  1839,  in         1847. 
the  sum  of  4121  7«.  6dl,  and  there  is  now  in  arrear  and      Ormbrod 

unpaid  in  respect  of  the  same  the  sum  of  92.  17 s.  Id. ;  and     ^     ^- 

,  .  ,        Chadwick. 

whereas  it  duly  appeareth  imto  us,  the  undersigned  Wil- 
liam Chadwick  and  Geoi^e  Ashworth,  Esquires,  two  of 
her  Majesty's  justices  of  the  peace  in  and  for  the  said 
county  of  Lancaster,  and  acting  in  and  for  the  said  divi- 
sion of  Middleton,  in  the  said  county,  as  well  upon  the 
complaint  on  oath  of  Joseph  Knowles,  one  of  the  overseers 
of  the  poor  of  the  said  township  of  Todmorden  and  Wals- 
den,  as  otherwise,  that  the  said  sum  of  9/.  17 s.  Id.  hath 
been  lawfully  demanded  by  him  of  the  said  Abraham  Or- 
merod,  William  Ormerod,  and  Peter  Ormerod,  and  that 
they  have  refused,  and  do  refuse,  to  pay  the  same;  and 
whereas  the  said  Abraham  Ormerod,  William  Ormerod, 
and  Peter  Ormerod,  have  been  duly  summoned  to  appear 
before  us  the  said  justices,  to  shew  cause  why  they  have 
not  paid  the  said  sum  last  assessed  (being  parcel  of  the  said 
sum  at  which  they  were  so  rated  and  assessed  as  aforesaid), 
and  they  having  appeared,  by  Wilham  Eastwood,  their 
attorney  in  this  behalf,  before  us  in  pursuance  of  such 
summons ;  and  it  hath  been  duly  proved  unto  us  the  said 
justices,  in  the  presence  and  hearing  of  the  said  attorney  of 
the  said  Abraham  Ormerod,  William  Ormerod,  and  Peter 
Ormerod,  that  an  assessment  for  the  relief  of  the  poor  of 
the  township  of  Todmorden  and  Walsden,  and  for  other 
purposes  chargeable  therein,  according  to  law,  dated  the 
25th  day  of  November,  1839,  was  duly  made,  allowed,  and 
published  as  aforesaid ;  and  that  the  said  Abraham  Orme- 
rod, William  Ormerod,  and  Peter  Ormerod,  are  therein  and 
thereby  assessed  at  the  sum  of  4121  7  s.  Qd.  as  aforesaid,  and 
that  the  sum  of  9/.  17 s.  Id.,  parcel  of  the  said  last-mentioned 
sum,  is  now  in  arrear  and  unpaid  by  the  said  Abraham 
Ormerod,  William  Ormerod,  and  Peter  Ormerod.  And 
whereas  it  hath  now  also  been  proved  unto  us,  the  said 
justices,  in  the  presence  and  hearing  of  the  said  attorney 
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1847.  of  Abraham  Ormerod^  William  Ormerodf  and  Peter  Or- 
Ormbroo  merod,  that  the  sud  last>-mentioiied  sum  of  9L  17 s.  ItL 
CuAowicK  ^^^  heen  daly  demanded  of  the  said  Abraham  Ormerod, 
William  Ormerod,  and  Peter  Ormerod,  but  they  have  not 
paid,  and  have  refused  and  still  refuse  to  pay  the  same^ 
and  the  said  Abraham  Ormerod,  William  Ormerod,  and 
Peter  Ormerod,  have  not,  nor  hath  any  of  them,  by  their 
attorney  as  aforesaid,  or  otherwise,  shewn  unto  us  any 
su£Scient  cause  for  not  paying  the  same :  these  are  there- 
fore, in  her  Majesty's  name,  to  command  and  require  you 
forthwith  to  make  distress  of  the  goods  and  chattels  of  the 
said  Abraham  Ormerod,  William  Ormerod,  and  Peter  Or- 
merod,  for  the  sum  of  9/.  I7s.  Id,  and  if  within  the  space 
of  four  days  next  afler  such  distress  by  you  taken,  the  last- 
mentioned  sum,  together  with  the  reasonable  charges  of 
taking  and  keeping  the  said  distress,  shall  not  be  paid,  that 
then  you  do  sell  the  said  goods  and  chattels  so  by  you  dis- 
trained, and  out  of  the  money  arising  by  such  sale  that 
you  retain  the  said  sum  of  9L  lis.  Id,  and  also  the  rea- 
sonable charges  of  taking,  keeping,  and  selling  the  said 
distress,  rendering  to  the  said  Abraham  Ormerod,  William 
Ormerod,  and  Peter  Ormerod,  the  overplus  (if  any)  upon 
demand ;  and  if  no  such  distress  can  be  found,  that  then 
you  certify  the  same  unto  us,  to  the  end  that  such  further 
proceedings  may  be  had  therein  as  to  law  doth  appertain. 
Given  under  our  hands  and  seals,  at  Rochdale,  in  the  said 
county  of  Lancaster,  the  28th  day  of  March,  a.  p.  1845. 

William  Chadwick,  (L.  S.) 
George  Ashworth,  (L.  S.)" 


The  counsel  for  the  plainti£&  contended  that  they  were 
entitled  to  a  verdict,  on  the  following  grounds : — ^First,  that 
there  had  been  no  sufficient  publication  of  the  rates  within 
the  statute  1  Vict,  c  45,  which  required  that  the  notice 
should  have  been  affixed  to  all  the  doors  of  the  chapel, 
church,  and  school-house ;  secondly,  that  the  warrants  were 
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bad;    1^  because  they  described  the  rate  as  made  on  a 

wrong  day ;    and  2,  because  the  refusal  of  the  plaintiffs      ormbrod 

to  pay  the  rate  was  not   therein  alleged  to   have   been  v. 

proved  before  the  defendants  on  oath.     The  learned  judge 

reserved  these  points  for  the  consideration  of  the  Court, 

and  under  his  direction  a  verdict  was  found  for  the  plain- 

ti£&,  damages  £84,  leave  being  reserved  to  the  defendants 

to  move  to  enter  a  nonsuit,  or  a  verdict  for  them. 

In  last  Michaelmas  term,  Martin  obtained  a  rule  nisi 
accordingly;  against  which,  in  the  same  term  {^Nov,  12 
and  13), 

Baines  and  Hall  shewed  cause. — The  first  and  main 
question  in  this  case  is,  what  is  to  be  deemed^  since  the 
1  Vict,  c  45,  a  sufficient  publication  of  a  poor-rate.  Before 
that  statute,  oral  publication  during  the  performance  of 
divine  service  was  required  by  several  statutes.  The  17 
Greo.  2,  c  3,  s.  1,  enacts,  that  '^  the  churchwardens  and 
overseers,  or  other  persons  authorised  to  take  care  of  the 
poor,  shaU  cause  public  notice  to  be  given  in  the  church 
of  every  rate  for  the  relief  of  the  poor  allowed  by  the 
justices,  the  next  Sunday  after  such  allowance;  and  no 
rate  shall  be  reputed  sufficient,  so  as  to  collect  the  same, 
unless  such  notice  shall  have  been  given.''  By  such  a 
mode  of  publication  every  parishioner  might  have  notice 
of  the  making  of  the  rate.  And  if  that  direction  were  not 
complied  with,  the  rate  became  a  mere  nullity:  Rex  v. 
Newcomb  (a),  Sibbald  v.  Roderick  (b).  The  new  mode  of 
publication,  directed  by  the  statute  of  Victoria,  is  expressly 
stated  to  be  in  substitution  of  the  former  mode,  and  was 
intended  to  insure  at  least  as  extensive  a  publicity.  The 
words  of  section  2  are,  that  all  proclamations  and  notices 
which  under  the  former  law  were  made  or  given  in  churches 
or  chapels,  dunng  or  after  divine  service,  shall  be  reduced 

(a)  4  T.  R.  368.  {b)  11  Ad.  &  £.  88. 
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1847.        into  writmgy  and  copies  thereof  shaU,  '^previouslj  to  the 

1    ^    ^      commencement  of  divine  service,,  on  the  several  days  on 
Ormx&od  ^  ;  ^ 

V,  which  such  proclamations  or  notices  have  heretofore  been 

made  or  given  in  the  church  or  chapel  of  any  parish  or 
place,  or  at  the  door  of  any  church  or  chapel,  be  affixed  on 
or  near  the  doors  of  all  the  churches  and  chapels  within 
such  parish  or  place."  Under  this  enactment,  it  is  sub* 
mitted  that  the  notices  ought  in  this  case  to  have  been  put 
up  on  an  the  doors  of  the  church,  and  also  of  tiie  chapel 
and  school-house.  Such  a  construction  appears  to  be  fkr 
voured  by  the  case  of  Regina  v.  Whipp  (a).  Coleridge,  J., 
there  observes,  in  the  course  of  the  argument,  that  the 
intention  pf  the  legislature  was  by  this  act  to  extend  the 
publicity  of  tiie  rates  beyond  the  limits  provided  for  by 
the  former  law.  In  the  first  place,  the  notice  should  have 
been  affixed  on  both  the  outer  doors  of  tiie  new  church, 
through  both  of  which  tiie  congregation  enter  and  leave 
the  church  at  the  time  of  divine  service ;  otherwise  some  of 
the  congregation  will  not  have  that  information  which 
under  the  former  mode  of  publication  in  tiie  church  the 
whole  of  them  had.  [Parkey  B. — The  other  side  will  say 
*'tiie  doors"  in  this  section  mean  the  principal  doors.] 
That  construction  appears  to  be  inconsistent  witii  the  ob- 
ject of  the  act,  and  also  with  the  3rd  section,  which  re- 
quires in  terms  that  notices  of  holding  vestries,  when 
signed  as  therein  directed,  shall  be  affixed  '^  on  or  near  to 
the  principal  door"  of  the  church  or  chapel.  But  the  words 
of  sect  2, — ^^  the  doors  of  all  the  churches  and  chapels," — 
are  properly  and  logically  construed  to  mean  all  the  doors. 
When  you  use  tiie  definite  article  and  the  plural  noun,  it 
includes  all  the  individuals  of  the  class  mentioned.  The 
stat.  31  Eliz.  c  3,  expressly  requires  a  proclamation  of 
outlawry,  immediately  after  divine  service,  at  *^  the  most 
usual  dooT^    The  most  usual  door  is  not  necessary  the 

(a)  4  Q.  B.  141. 
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principsl  door;  the  legialature,  therefore,  here  recogmzes        1847. 
a  distinction  between   the  principal  door  and  the  door,      qrmirod 

[Alderson,  B. — ^What  is  the  distinction  between  the  prin-     ^     •• 
,  '■  Chaowiok. 

cipal  door  and  the  most  usual  door?  Rolfe,  B. — Does  the 
''principal"  door  mean  principal  in  point  of  architecture 
or  of  user?]  It  means  that  which  the  architect  would  call 
the  principal  door;  the  architecture  is  permanent,  the  user 
varies.  But  all  difficulty  on  this  point  is  obviated  by  the 
construction  which  requires  the  notice  to  be  affixed  on  all 
the  doors.  [Parke,  B. — The  reason  of  the  language  used 
in  sect.  3  is,  that  that  section  applies  only  to  the  Vestry 
Act,  where  the  "  principal  door"  is  spoken  of.]  The 
legislature  meant  that  every  inhabitant,  resorting  to  his 
parish  church,  should  have  an  opportunity  of  knowing  that 
the  rate  was  made. 

The  next  question  is,  what  were  the  ''churches  and 
chapela"  upon  which,  in  this  case,  the  rate  ought  to  have 
been  published.  Now  there  was  evidence  that  the  old 
chapd,  though  disused  for  the  celebration  of  divine  service, 
is  still  used  for  the  performance  of  baptisms  and  burials, 
and  for  the  holding  of  parochial  meetings.  As  long  as  it  is 
a  chapel,  and  used  as  such,  it  is  within  the  act  of  Parlia- 
ment. Nothing  that  has  been  done  has  made  it  cease 
to  be  a  chapeL  The  consecration  of  the  new  church  cer- 
tainly does  not.  The  celebration  of  divine  service  may  at 
any  time  be  resumed  in  it.  [Bolfe,  B. — What  do  you  call 
a  "church  or  chapel?"]  A  building  which  has  been  con- 
secrated according  to  the  rites  and  ceremonies  of  the  church 
of  England.  [AldersoHf  B. — Suppose  it  a  church  in  ruins 
beside  a  new  one  ?]  That  has  ceased  to  be  a  church  for  all 
purposes.  \_Itolfe,  B. — No,  only  for  the  purposes  of  divine 
worship.]  This  is  the  church  in  which,  according  to  the 
evidence,  the  parishioners  have,  down  to  the  present  time, 
been  wont  to  assemble  for  parochial  purposes.  Again,  the 
school-house,  though  not  licensed  or  consecrated,  is  brought 
within  the  act  by  the  circumstance  of  divine  service  being 

VOL.  XVI.  CO  M.  w. 
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1847.         performed  there  according  to  the  ritee  of  the  church  of 
^i^u     England. 

V*  Thirdly^  the  allegation  in  the  warrant,  of  the  proof  of 

the  plaintiffs'  refusal  to  pay  the  mtes,  is  insufficient,  not 
stating  it  to  have  been  proved  an  oaths  but  only  that  it  was 
**  duly  proved.''  This  warrant  operates  as  a  contncHan,  not 
as  a  mere  order^  and  ought  to  have  all  the  certainty  which 
is  required  in  convictions :  and  a  demand  of  payment  and 
refusal  to  pay  is  clearly  necessary  to  be  proved,  in  order  to 
justify  the  issuing  of  the  warrant.  That  must  of  course 
be  proved  by  examination  upon  oath,  and  it  must  be  so 
stated  in  the  warrant.  And  the  statement  that  the  fuet 
was  '*  duly  proved "  is  not  equivalent  to  this. — On  this 
point  they  cited  Tracy  v.  TaIboi(a)y  Rex  v.  Chandler  {b\ 
Ex  parte  Aldridge{c\  Rex  v.  Crake  (d),  Ex  parte  Janes  {e\ 
In  re  Tardaff{f),  In  re  Grey{iy\  ExparU  FuUer{h\  Regina 
V.  Wrath  (i),  Regina  v.  Lewis  (A),  Coster  v.  Wilson  (Z). 

The  other  objection  to  the  warrant  is,  that  the  date  of 
the  rate  is  misdescribed  in  it.  There  is  no  such  rate  as 
that  which  is  stated  in  it,  namely,  a  rate  made  on  the  25th 
of  November^  1839.  The  date  of  the  rate  is  a  necessary 
part  of  it.  The  form  given  in  the  appendix  to  the  Paro- 
chial Assessment  Act,  6  &  7  Will.  4,  c.  96,  is  ^*  An  Assess- 
ment, &C.  made  this  30th  day  of  March,  in  the  year  of  our 
Lord,"  &C.  The  date  of  the  rate  is  the  time  when  it  was 
made  J  not  when  it  was  allowed:  allowance  and  publica- 
tion are  two  other  acts  distinct  from  the  making.  The 
date,  therefore,  being  material,  and  being  part  of  a  written 
instrument,  ought  to  be  truly  stated.  Such  is  the  rule 
even  in  civil  pleadings;  it  cannot  be  less  stringent  in  a 


(o)  2  Salk.  532.  {g)  2  Dowl.  &  L.  639. 

(5)  Lord  Raym.  645.  \h)  1  New  Seas.  Ca.  284. 

(c)  2  B.  &  C.  600.  (f)  2  Dowl.  &  L.  729. 

Id)  Cowp.  26.  \h)  1  Dowl.  &  L.  822. 

\e)  1  New  Sess.  Cases,  3.  (/)  3  M.  &  W.  411. 
{/)  Id.  171. 
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warrant  of  distress.     [Parke,  B.— The  question  is,  whether        1847. 
Ae  rate  is  not  sufficiently  described,  so  that  there  could  be      oaHiaoD 

no  mistake  about  it.     It  is  not  a  question  of  variance.  *• 

Gbadwick 

Striking  out  all  about  the  25  th  of  November,  there  is  quite 
a  sufficient  description  of  the  rate.  It  is  a  case  of  falsa 
demonstratio  quae  non  nocet  Alderson,  B. — With  respect 
to  the  question  about  the  doars,  I  find  that,  according  to  a 
iiote  of  the  reporter  to  the  case  of  Retina  v.  Marriott  (a), 
the  question  as  to  the  necessity  of  fixing  the  notices  on  all 
the  doors  of  the  church  was  decided  in  that  case.  Notwith- 
standing this  very  objection,  a  mandamus  issued  to  compel 
the  justices  to  issue  their  warrant  of  distress.  Pollocky  C.  B. 
— ^That  authority  disposes  of  that  part  of  the  case.] 

Martin  and  Addison,  in  support  of  the  rule. — In  sub- 
stance two  points  have  been  made  on  the  other  side ;  the 
first  on  the  validity  of  the  rate,  the  second  on  the  form  of 
the  warrant.  As  to  the  rate,  three  defects  are  alleged ; 
first,  that  it  should  have  been  published  on  all  the  doors  of 
the  church ;  secondly,  that  it  should  have  been  published  on 
the  old  chapel;  and  thirdly,  that  it  should  have  been  pub- 
lished on  the  school-house.  The  first  is  disposed  of  by  the 
case  of  Regina  v.  Marriott.  With  respect  to  the  second,  the 
words  of  the  1  Vict  c  45,  s.  2,  '*  previously  to  the  com- 
mencement of  divine  service,"  shew  clearly  the  meaning  of 
the  legislature,  with  refence  to  its  object.  It  is  plain  that 
the  intention  was  the  notice  should  be  published  at  the 
same  place  at  which  divine  service  was  ordinarily  cele- 
brated. In  point  of  fact,  there  was  in  this  case  a  complete 
substitution  of  the  new  church  for  the  old  chapel  for  all 
ordinary  ecclesiastical  purposes.  But  it  is  not  necessary  to 
enter  into  those  facts,  for  it  is  clear  that  the  true  meaning 
of  the  statute  of  Victoria  is,  that  the  church  on  or  near  the 
door  of  which  the  notice  is  to  be  affixed  is  the  church  at 
whicb^  during  divine  service,  the  notice  was  before  read. 

(a)  12  Ad.  &  £11.  779. 
cc2 
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1847.         The  difference  of  phraseology  in  the  2nd  and  3rd  sections 

-    ormbrod      ^  ^^  ^^^  explained  by  their  containing  recitals  of  different 

^     ••  statutes  with  different  words.     \Parkey  B, — Surely  the 

justices  are  to  take  things  as  they  are  de  facto.     Suppose 

the  church  had  opened  without  being  l^ally  consecrated,  is 

it  therefore  to  be  a  bad  publication  of  the  rate  ?] 

Secondly,  as  to  the  form  of  the  warrant.  There  are  no 
words  in  the  stat.  43  Eliz.  c  2,  s.  4,  which  expressly  or 
impliedly  require  that  all  the  evidence  of  the  facts  shall  be 
given  upon  oath.  Suppose  the  party  came  in  and  admitted 
them  all — or  the  facts  were  on  record — it  could  not  then 
be  necessary.  It  clearly  is  not  necessary  so  to  state,  unless 
the  statute  on  which  the  proceedings  are  founded  requires 
it :  Basten  v.  Carew  (a).  But,  if  it  be  necessary,  it  suffid- 
ently  appears  here  that  the  justices  did  act  upon  oath.  The 
words  of  the  warrant  cannot  be  satisfied  but  by  supposing 
that  the  fact  was  proved  in  a  legal  manner;  that  is,  by  oath, 
if  an  oath  be  necessary :  Rex  v.  Luffe  (ft).  [Parhe^  B. — If 
this  is  a  conviction,  aU  the  evidence  should  be  set  out]  It  is 
not  a  conviction,  but  a  warrant  of  distress, — a  mere  orcfer,— 
and  the  evidence  is  not  set  out  in  any  form  of  such  a  war- 
rant which  has  ever  been  given.  It  is  not  to  be  assumed 
that  judicial  officers  will  act  contrary  to  law.  JSx  parte 
Aldridge  was  the  case  of  a  conviction  on  the  3  Gea  4, 
c  110,  which  expressly  requires  proof  on  oath:  and  the 
'  same  observation  applies  to  most,  if  not  all,  of  the  cases 
cited  on  the  other  side.  With  respect  to  the  case  ofRegina 
v.  Wroth,  which  was  the  decision  of  a  single  judge,  that 
appears  to  be  overruled  by  Regina  y.  Exng^s  Lgnn(c). 
They  cited  also  Rex  v.  Fisherton  Delamore  (</). 

Pollock,  C.  B. — The  last  point  is  one  of  considerable 

importance,  and  the  Court  will  take  time  to  conrider  upon 

it. 

Cur.  adv.  vult 

(a)  3  B.  &  C.  649.  (c)  16  Law  J^  N.  S.,  M.  C.  93. 

{h)  8  East,  193.  (d)  Se».  Ca.  46. 
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The  judgment  of  the  Court  was  now  pronounced  by 


Okmbbod 

Pollock,  C.  B. — ^In  this  case,  which  was  argued  before  •• 

my  Brothers  Parke,  Aldersan,  Rolfs,  and  myself,  during  the 
last  term,  upon  a  rule  to  enter  a  yerdict  for  the  defendants, 
on  points  reserved  by  my  Brodier  Coleridge,  the  facts  ne- 
cessary to  be  stated  were  these : — This  was  an  action  of 
trespass,  brought  agfunst  the  churchwardens  and  overseers 
of  the  township  of  Todmorden,  for  seizing  the  pluntiffs' 
goods  under  four  warrants  of  distress  for  poors'  rates,  all  in 
the  same  form,  and  there  is  no  occasion  to  notice  more  than 
one  of  them.  The  plaintiffs'  case  was,  first,  that  the  rate 
was  invalid,  and  secondly,  that  the  warrant  was  void.  The 
objection  to  the  rate  was,  that  it  was  not  duly  published  on 
tiie  first  Sunday  after  its  allowance,  and  was  therefore  void. 
On  that  Sunday  the  written  notice  of  the  allowance  was 
placed  on  the  principal  or  most  usual  door  of  the  church  at 
Todmorden.  There  was  another  door,  on  which  no  notice 
was  placed.  There  had  also  been,  prior  to  the  year  1832,  a 
public  chapel  in  a  hamlet  of  the  same  township,  which,  on  the 
consecration  of  the  before-mentioned  church  in  that  year, 
ceased  to  have  divine  service  performed  in  it.  Its  galleries 
were  removed,  but  its  pews  were  left  behind,  and  occasionally 
burials  took  place  in  the  churchyard,  and  christenings  in 
the  church,  when  convenient  to  the  clergyman,  and  paro- 
chial meetings  were  held  there,  its  situation  being  conve- 
nient for  the  inhabitants  of  the  whole  township ;  but,  by 
order  of  the  commissioners  for  building  churches,  the  emolu- 
ments of  the  chapel  were  transferred  to  the  incumbent  of 
the  new  church  about  the  time  of  its  consecration.  It 
appeared,  also,  that  in  the  hamlet  of  Walsden  (part  of  the 
township)  there  was  a  school-house,  in  which  service  was 
celebrated  on  Sundays  by  a  r^ular  minister  of  the  church 
of  England,  and  that  there  were  some  chapels  of  dissenters 
from  the  church  of  England,  duly  licensed,  in  the  township. 
The  notice  of  the  allowance  of  the  rate  was  not  placed  6n 
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I&17.        ally  of  the  doors  of  either  the  old  chapel,  or  of  the  school- 

Ohmbkod     blouse,  or  of  any  dissenters'  chapeL     Under  these  circum- 

_     «•  stances,  it  was  contended  that  the  notice  was  not  given 

Cbaowiok*     ,  ,  . 

in  conformity  with  the  provi^ons  of  1  Vict  c  45,  which 

substitutes  a  written  notice  for  the  publication  of  the  rate 
required  by  17  Geo.  2,  c.  dj  for  two  reasons;  first,  because 
it  was  not  fixed  to  all  the  doors  of  the  new  church ;  se- 
condly, because  it  was  not  fixed  on  any  door  of  the  old 
chapel  or  school-house.  It  was  not  urged,  nor  could  it  be 
with  success,  that  the  notice  ought  to  have  been  posted  on 
the  doors  of  dissenters'  chapels. 

We  are  all  of  opinion  that  the  objection  to  the  notice 
ought  not  to  prevail 

The  statute  1  Vict.  c.  45,  was  passed  for  the  purpose  of 
preventing  the  interruption  of  divine  worship  by  notioes  of 
a  secular  character,  and  giving  an  equivalent  in  the  shape 
of  a  written  advertisement  on  the  fabric  of  the  churchy 
where  it  would  be  likely  to  be  observed. 

The  1st  section  thereof  enacts,  '^  that  so  much  of  the  58 
Geo.  3,  c  69,  as  directs  the  publication  of  such  notices  to 
be  made  in  the  parish  church  or  chapel  on  some  Sunday 
during  or  immediately  afler  divine  service,  shall  be  and  the 
same  is  hereby  repealed;  and  that  from  and  after  the  1st 
of  January  next,  no  proclamation  or  other  public  notice  for 
a  vestry  meeting,  or  any  other  matter,  shall  be  made  or 
given  in  any  church  or  chapel  during  or  afler  divine  ser- 
vice, or  at  the  door  of  any  church  or  chapel  at  the  condu- 
aion  of  divine  service."  Section  2  enacts,  *'that  all  pro- 
clamations or  notices,  which  under  or  by  virtue  of  any  law 
or  statute,  or  by  custom  or  otherwise,  have  been  heretofore 
made  or  givpn  in  churches  or  chapels,  during  or  afW  divine 
service,  shall  be  reduced  into  writing,  and  copies  thereof, 
either  in  writing  or  in  print,  or  partly  in  writing  and  partly 
in  print,  shall,  previously  to  the  commencement  of  divine 
service  on  the  several  days  on  which  such  proclamations  of 
notices  have  heratofore  b^en  nuide  or  given  in  the  diurch 
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or  ohiq>el  of  any  parish  or  place,  or  at  the  door  of  any         1847. 
church  or  chapel,  be  affixed  on  or  near  to  the  doors  of  all      qrj^^hob 
the  churches  and  chapels  within  such  parish  or  place;  and     _    ^• 
such  notices,  when  so  affixed,  shall  be  in  lieu  of  and  as  a 
substitution  for  the  several  proclamations  and  notices  so 
heretofore  given  as  aforesaid,  and  shall  be  good,  valid,  and 
effectual  to  all  intents  and  purposes  whatsoever."     Section 
3  enacts,  *'  that  no  such  notice  of  holding  a  vestry  shall  be 
affixed  on  the  principal  door  of  such  church  or  chapel, 
unless  the  same  shall  previously  have  been  signed  by  a 
churchwarden  of  the  church  or  chapel,  or  by  the  rector, 
vicar,  or  curate  of  such  parish,  or  by  an  overseer  of  the 
poor  of  such  parish,  but  that  every  such  notice  so  signed 
diall  be  affixed  on  or  near  to  the  principal  door  of  such 
churdk  or  chapel." 

The  first  question  arises  on  the  construction  of  the  2DLd 
section  of  the  IVict.  c  45 ;  whether  the  word  'Moors"  is  to  be 
read  as  meaning  affthe  churches  and  chapels,  or  only  the  door 
of  every  church  and  the  door  of  every  chapel,  referendo  sin- 
gulo  singulis,  the  word ''  door  "  being  used  in  the  sense  of  the 
most  usual  door.  Each  construction  is  equally  consistent 
with  the  words  of  the  sentence,  but  we  think  that  the  lat- 
ter ought  to  prevail  If  the  legislature  had  meant  that 
anything  should  be  done  at  more  doors  than  tme  (no  pre- 
vious statute  having  required  anything  to  be  done  at  more 
than  one  door)  they  would  have  so  expressly  provided,  by 
using  the  word  *'a//;"  and  the  context  appears  to  us  to 
favour  our  conatructton.  The  publication  of  a  notice  of 
vestiy,  required  by  the  58  Greo.  3,  c  69,  during  divine 
service,  is  repealed.  The  written  notice  on  the  principal 
door  of  the  church  is  retained,  and  no  notice  required  on 
any  other  door,  by  way  of  substitute  for  the  loss  of  the  ver- 
bal notice  during  diidne  service.  In  this  case  it  is  clear 
that  the  legislature  thought  one  written  notice  on  one  door 
sufficient     Again,  the  statute  of  31  Eliz.  c  3,  requires  a 
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prodamation  of  outlawry,  immediately  after  divine  seryioe, 

Okmbkod      ''^^  ^^  '''^^  usual  door  J*     The  recital  of  this  statute 
^'  mentions  the  word  "door**  only,  evidently  using  it  as 

synonymous  with  *' the  mast  usual  doorf*  and  the  first 
section  enacts^  that  no  proclamation  shall  be  made  at  the 
d(9or  (using  the  word  in  the  same  sense);  and  then  section  2 
provides,  that  on  the  days  on  which  proclamations  and 
notices  have  been  heretofore  given  in  the  church,  or  at  the 
door  of  any  church  or  chapel,  such  proclamations  and  notices 
shall  be  reduced  into  writing,  and  affixed  at  or  near  to  Hu 
doors  of  aU  the  churches  and  chapels  within  such  parish  or 
place;  and  the  word  **  door,**  in  both  members  of  the  sec- 
tion, must  have  the  same  meanii^,  and  as  in  the  former  it 
clearly  means  the  most  usual  or  principal  door,  so  it  must 
be  in  the  latter.  We  therefore  think  that  all  that  was 
intended  was,  that  a  notice  should  be  placed  on  the  most 
usual  door  only  of  eadi  church  or  chapeL  Therefore  the 
effect  of  the  statute  is  to  substitute,  for  public  verbal  no- 
tice in  the  parish  church,  a  public  written,  and  therefore 
more  permanent  notice,  on  the  chief  entrances  into  each  of 
all  the  parochial  chapels  and  chapels  of  ease  in  the  same 
district.  Whether  it  extend  to  proprietary  chapels,  or  any 
private  chapels,  is  not  necessary  to  be  determined ;  most 
probably  not. 

The  next  question  is,  whether  any  notice  was  necessary 
to  be  placed  on  the  principal  door  of  the  o&/cAaj9eil  Whether 
this  chapel  had  legally  ceased  to  be  such  or  not,  so  as  to  be 
incapable  of  being  agun  used  for  the  purposes  of  divine 
service  without  a  fresh  consecration,  need  not  be  decided. 
It  had  ceased  to  be  so  de  facto  for  twelve  years ;  divine  ser- 
vice had  not  been  celebrated  there  for  that  time,  and  conse- 
quently it  was  no  longer  a  church  within  the  meaning  of 
the  act,  as  no  notice  could  be  placed  on  its  principal  door 
before  the  commencement  of  that  service,  as  required  by 
the  second  section*     It  is  clear  that  notice  was  not  reqmred 
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to  be  placed  on  the  door  of  the  school-house,  as  that  was        1847* 

certainly  not  a  church  or  chapel.     We  conclude,  therefore,      Ormbkod 

that  the  rate  was  valid.  _     *- 

,  Chadwiok. 

It  remains  to  consider  the  validity  of  the  warrant  itself. 
It  was  in  this  form  [his  Lordship  read  it].  One  objection 
to  the  warrant  was  disposed  of  during  the  argument  by  the 
Court  It  was  said  that  it  misrecited  the  date  ef  the  rate, 
which  was  made  by  the  churchwardens  and  overseers  on  the 
24th  September,  1839,  and  allowed  on  the  25th  November. 
Supposing  this  to  be  a  mis-recital,  the  rate  is  quite  suffici- 
ently ascertained  without  the  date,  and  the  maxim  falsa  de- 
monstratio  non  nocet  applies.  The  other  and  more  weighty 
objection  to  the  warrant  is,  that  it  does  not  state  that  the 
evidence  against  the  plaintiff  was  given  on  oath.  The  war- 
rant is  in  a  form  fuller  than  that  given  in  Bum's  Justice, 
Edit.  1831,  by  Chitty,  and  which  latter  form  is  probably  that 
generally  adopted  and  acted  upon;  and  though  we  must 
hold  it  to  be  bad,  if  we  were  satisfied  by  the  authorities 
that  it  is  so,  we  ought  not  lightly  to  overturn  a  long  esta- 
blished form :  Regina  v.  Rotherham  (a).  Whenever  the 
particular  statute  requires  the  evidence  to  be  upon  oath, 
such  express  enactment  no  doubt  must  be  obeyed;  and 
where  a  statute  gives  authority  to  magistrates  to  hear  and 
determine,  or  to  convict,  on  the  examination  of  witnesses,  it 
is  implied  *'that  the  examination  is  to  be  taken  as  the  law 
wills,  on  oath;^  Dalton,  ch.  6,  s.  6,  Paley  on  Convictions,  42 ; 
and  authorities  were  cited  to  shew  that  in  convictions  the 
evidence  must  be  stated  upon  oath :  Ex  parte  Aldridge; 
(there,  in  truth,  the  conviction  did  not  pursue  the  statutory 
form  given  by  3  Geo.  4,  c  110,  and  was  therefore  clearly 
bad);  and  also  that  in  orders  of  commitment,  not  founded 
on  a  previous  conviction,  which  were  said  to  be  themselves 
"convictions,"  the  same  statement  was  requisite:  Ex  parte 
JontSy  coram  WiUiams,  J.,  (there  called  a  conviction,  under 

(a)  2  Q.  B.  667. 
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1847.        4  Geo.  4,  c.  34^  s.  3.) :  In  re  Grey^  on  the  same  statute^ 
Ormbrod      <^i^>^<u  JPattesonf  J. ;  Regina  v.  LewiSy  coram  fFiUiams,  J.,  on 

_     *•  the  same  act.    In  re  Tordoff-wsia  a  decision  on  a  similar 

Cbaowicic.  .    .  ,  -       - 

commitment,  on  a  conyiction  upon  the  same  statute,  bj  the 

full  Court,  but  on  a  different  point.  On  the  other  hand,  in 
orders  (not  being  convictions),  the  same  strictness  has  not 
been  held  necessary.  In  a  very  early  case,  Bex  v.  JFisher^ 
ton  Delamore,  an  order,  "  upon  due  consideration,"  was  held 
to  be  well,  for  it  implied  a  **  due  examination,"  which  was 
clearly  admitted  to  be  good.  So,  in  Beje  v.  Luffe,  where  an 
order  of  filiation,  stating  that  it  was  made  on  oath  of  the  wife 
and  otherwise^  was  held  good.  So,  in  the  case  of  Regina  y. 
King's  Lynn^  my  brother  Cokridge,  in  the  Bail  Court,  held  an 
order  of  removal  good,  notwithstanding  a  similar  objection. 
There  is,  it  is  true,  a  contrary  decision  by  my  brother 
Wigldmany  Regina  v..  Tke  Justices  of  Buckinghamshire^  as 
to  an  order  of  filiation ;  but  Bex  v,  Luffe  was  not  cited,  and 
Coleridge^  J.,  is  reported  to  have  said,  in  Regina  v.  King*s 
Lynn{a\  that  if  that  case  had  been  brought  before  my 
brother  WigJitman^  he  would  not  have  decided  against  it. 
The  result,  therefore,  of  the  cases  appears  to  be,  that  in  or- 
ders, properly  so  called,  no  statement  need  be  made  that  the 
evidence  was  on  oath,  but  in  convictions,  and  commitments 
which  incorporate  convictions,  and  are  treated  as  such,  it 
must  be  so  stated.  Whether  it  might  not  have  been  as 
well  held  that  less  strictness  than  this  should  be  necessary 
in  convictions,  and  that  it  should  be  sufficient  to  state  that 
the  evidence  was  given  in  due  manner,  which  would  include 
evidence  on  oath,  or  affirmation,  or  by  records,  or  by  any 
other  instrument  of  evidence,  we  need  not  now  inquire. 
The  point  for  us  to  decide  is,  whether  it  is  necessary  in  a 
warrant  of  distress  for  a  poor-rate.  The  granting  such 
warrant  is  a  judicial  matter;  the  magistrate  has  to  decide, 
as  judge,  whether  it  ought  to  be  issued  or  not ;  Harper  v. 

(a)  16  Law  J.  Rep.,  N.  S.,  M.  C.  93. 
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Carr  {a);  though,  his  jurisdiction  to  decide  that  question  1847. 
depends  upon  two  conditions ;  first,  that  there  is  a  valid  Oambroo 
rate ;  second,  that  the  party  being  rated  be  an  occupier  in  chadwick. 
the  district.  But  the  statute  43  Eliz.  c  2,  does  not  re- 
quire, expressly  or  impliedly,  that  any  formal  record  of 
conviction  diould  be  drawn  up,  nor  is  any  such  prepared  in 
practice,  nor  does  the  warrant  on  the  face  of  it  appear  to  be 
meant  to  be  a  conviction,  as  in  some  of  the  cases  referred 
to ;  and  therefore  we  do  not  think  that  the  decisions  apply 
to  it.  It  ought,  however,  to  appear  upon  it  by  express 
statement  or  reasonable  intendment,  that  the  authority, 
which  is  out  of  the  course  of  common  law,  has  been  pur- 
sued ;  so,  indeed,  it  must  appear  upon  any  order  made  in 
pursuance  of  a  statute ;  so  on  a  warrant  of  commitment, 
not  being  in  the  nature  of  a  conviction,  it  must  appear 
either  on  the  face  of  it,  or  by  an  order  to  which  it  refers : 
Coster  V.  Wilson  [b).  It  is  admitted  by  the  learned  counsel 
for  the  plaintiffs,  that  there  is  no  case  in  which  a  warrant  of 
distress  has  been  held  bad  on  such  an  objection ;  and  not 
being,  therefore,  bound  by  authority,  and  thinking  that  the 
same  strictness  ought  not  to  prevail  as  in  convictions,  and 
that  the  authority  of  the  magistrate  and  the  due  form  of 
proceeding  do  sufficiently  appear  on  the  warmnt,  we  think 
that  it  was  good,  and  that  the  defendants  are  entitled  to  a 
verdict. 

The  rule,  therefore,  must  be  made  absolute. 

Bule  absolute, 
(a)  7  T.  R.  270.  (h)  3  M.  &  W.  411. 
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1847. 


^     ^^  Begina  v.  Gamble. 

Jan.  28. 

By  7  &  8  6. 4,  vJN  appeal  agunst  a  conviction  hj  three  of  her  Majesty's 
omcer^otexc^  justiccs  of  the  peace  for  the  borough  of  Leeds,  in  the  county 

Srooeedmg  by     Qf  York,  which  Came  on  to  be  tried  at  the  quarter  sessions 
kformation  for  ,  ^ 

any  offeooe  of  the  peace  for  the  said  borough,  held  on  the  31st  Decern- 

afwdl  as  any  '  bcr,  1845,  before  T.  F.  EUis,  Esq.,  recorder  of  the  said 

ETthe"SBi»km  ^^^^8^*5   *^®  ^^  recorder  quashed  the  said  conviction, 

of  jnitices  ad-  and  reversed  the  judgment  of  the  said  justices  on  the  fourth 

judging  on  aach  /•i./.  ..,  .,  ..  oi 

an  infonnation,  count  of  the  mformation  m  the  said  conviction  set  forth* 
£h?qiiarterse8-  subject  to  the  Opinion  and  direction  of  the  Court  of  Ex- 
liona,  on  giTing  chequer  on  the  following  case : — 

toe  notices  of  ^  ^ 

appeal  pointed  On  the  26th  September,  1845,  J.  Bedford,  one  of  her 
By  8. 84,  the  Majesty's  officers  of  excise,  exhibited  an  information  against 
^to  re^ow  *  S.  G.  Gramble,  before  a  justice  of  peace  for  the  said  borough 
upon  oath,  and  of  Leeds,  in  the  county  of  York,  a  copy  of  which  informa- 

to  re-ezamine        ,        ,  "^      ,  *  "^ 

the  same  wit-  tion  is  set  forth,  according  to  the  tenor  thereof,  in  the 
reconsider  the    schedule  hereunto  annexed,  and  is  therein  marked  with  the 

same  eridence 
and  the  merits 

of  the  case,  wherever  the  original  judgment  appealed  against  shall  have  been  given,  and  shall 
not  examine  any  evidence,  or  any  witness  or  witnesses,  other  than  or  different  from  the  evidence 
of  the  witness  or  witnesses  which  and  who  shall  have  been  examined  before  the  jnatioes  at  the 
hearing  of  the  information  on  which  the  original  judgment  shall  have  been  given,  and  may 
reverse  or  confirm  in  whole  or  in  part  the  judgment  appealed  against,  or  give  such  new  or 
different  judgment  as  in  their  discretion  they  think  fit. 

An  information  on  this  act  contained  four  counts.  Hie  justices  convicted  on  the  fourth,  and 
acquitted  on  the  others.  The  defendant  gave  notice  of  appeal  from  the  judgment  to  the 
qnarter  sessions,  but  the  officer  prosecuting  on  the  part  of  the  Crown  gave  no  notice  of  appeal 
against  the  judgment  of  acquittal  on  the  first  three  counts : — Heidf  that  the  defendant's  notice 
of  appeal  was  limited  to  the  judgment  of  the  convicting  justices  on  the  fourth  count,  and  that 
if,  on  the  hearing,  the  court  of  appeal  was  of  opinion  that  that  count  was  not  sustained  by  the 
evidence  adduced,  but  that  the  second  count  was,  the  judgment  must  be  altogether  for  the  de- 
fendant. 

It  appeared  on  affidavit,  that  the  court  of  appeal,  constituted  by  7  &  8  Geo.  4,  c.  53,  s.  82, 
suspended  its  judgment,  and  stated  a  special  case  for  the  opinion  of  the  Court  of  Exchequer, 
under  s.  84  : — Held,  that  no  certiorari  was  requisite  to  enu>le  that  court  to  give  its  direction 
on  the  special  case. 

The  original  distinction  of  grand  and  petty  larceny  made  it  necessary  in  indictments  for 
larceny  to  allege  the  value  of  the  chattel  stolen,  in  order  to  allot  the  punishment ;  but  whether, 
in  an  information  for  offering  a  country  bank-note  to  an  excise  officer,  by  way  of  bribe,  the 
value  of  it  need  be  stated,  ^^iMsre. 


HILARY  TEBM,    10  TICT.  385 

letter  [A.]  (a).  On  the  13th  October,  1845,  three  justices 
of  the  peace  for  the  said  borough  convicted  the  sud  S* 
G.  Gamble  of  the  offence  charged  on  him  by  the  foiurth 
count  of  the  said  information,  and  did  adjudge  that  the 
said  S.  G.  Gramble  had  forfeited  for  his  said  offence  the 
sum  of  £500,  which  the  said  last-mentioned  justices  did 
then  mitigate  to  the  sum  of  £152;  and  the  said  last- 
mentioned  justices  did  then  adjudge  that  the  said  S.  G. 
Gramble  was  not  guilty  of  the  several  offences  charged 
upon  him  in  and  by  the  first,  second,  and  third  counts  of 
the  said  information,  and  did  then  acquit  him  thereof  ac- 
cordingly; the  record  of  which  said  judgment  and  con- 
viction, as  amended  by  the  said  court  of  quarter  sessions, 
in  manner  hereinafler  set  forth,  is  contained  in  the  schedule 
hereunto  annexed,  and  is  therein  marked  with  the  letter 

[B.](4> 

At  and  inmiediately  upon  the  giving  of  the  said  judgment, 

the  said  S.  G.  Gramble  gave  notice,  in  writing,  of  appeal 
from  the  said  judgment  to  the  general  quarter  sessions  of 
the  peace  for  the  said  borough  next  after  the  expiration 
of  twenty  days  from  the  giving  of  such  judgment,  which 
said  notice  is  set  forth,  according  to  die  tenor  thereof,  in 
the  schedule  hereunto  annexed,  and  is  tiierein  marked  with 
the  letter  [C]  (c). 

On  the  trial  of  the  appeal,  it  was  proved  that  the  said 
information  was  exhibited  on  the  26th  September,  1845, 
and  within  four  calendar  months  next  after  the  acts  of 
bribery  relied  on  by  the  respondent  as  proving  the  several 
offences  chaiged  in  and  by  the  said  information  were  com- 
mitted.    The  counsel  for  the  appellant  thereupon  objected 


(a)  This  infonnation  appears     the  peace,  the  other  to  the  in- 

in  the  record  of  the  cooTiction.        formani  Bedford,  imder  7  &  8 

{b)  This   record    follows  the      G.  4,  c.  63,  ss.  82, 83,  and  4  Vict. 

c.  20,  s.  30;  hut  they  need  not  he 


(c)    Two   notices   of    appeal     here  stated, 
were  given ;  one  to  the  clerk  of 
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1B47.        that  the  conviction  was  bad  upon  the  face  thereof^  for  not 
shewing  with  sufficient  certainty  that  the  information  on 
which  such  conviction  was  founded  was  exhibited  within 
four  cfllendar  months  next  after  the  offences  charged  therein 
had  been  committed  (a).     The  recorder  overruled  the  ob- 
jection {b%  but  nevertheless^  at  the  request  of  the  counsel 
for  the  respondent,  amended  the  said  conviction  in  that 
behalf  (c).     Before  such  amendment  was  made,  the  said  con- 
viction, so  far  as  the  same  is  material  to  the  present  ques- 
tion, was  as  follows,  that  is  to  say: — ^'Be  it  remembered, 
that  on  the  26th  day  of  September,  a.  d.  1845,  and  within 
four  calendar  months  after  each  of  the  several  ofiences 
hereinafter  charged  had  been,  and  were  alleged  to  have 
been  committed  respectively,  one  Joseph  Bedford,  of  Leeds, 
in  the  borough  of  Leeds,  in  the  county  of  York,  being  one 
of   her  majesty's   officers  of  excise,   personally  came,  at 
Leeds,  in  the  borough  of  Leeds,  in  the  county  of  York, 
before  W,  Pawson,  Esq.,  one  of  her  majesty's  justices  of 
the  peace  for  the  said  borough  of  Leeds,  wherein   the 
offences  hereinafter  charged  were  committed,  and  as  well 
for  her  said  majesty  as  for  himself^  exhibited  a  certain  in- 
formation,  which  same  information  was  then  and  there 
exhibited  by  order  of  the  commissioners  of  excise,  and 
thereby  informed  the  said  justices,"  &c     And  after  such 
amendment  was  made,  the  said  conviction,  so  far  as  the 
same  is  material  to  the  present  question,  was  as  follows, 
that  is  to  say: — "  Be  it  remembered,  that  on  the  26th  day  of 
September,  a.d.  1845,  and  within  four  calendar  months  next 
after  (d)  each  of  the  several  offences,  charged  in  the  informal 
tion  hereinafter  mentioned,  had  been  committed,  and  were 

(a)  4  &  6  W.  4,  c.  61,  s.  19.  (c)  See  7  &  8  G.  4»  c.  63,  as. 

(h)  Hardingy.Stoke9y2  M.  &  W.  73, 83. 
233;  Tyr.&Gr.699,  ace.  See  also  {d)  See  Paley  on  Conrictiona, 

llM.&W*277;/?.v.-»rotwr,M,  by  Deacon,  31;  4  &  6   W.  4, 

&  M,  103.    Alao  per  Parker^  C.  c.  61,  a.  19 ;  7  &  8  G.  4,  c.  63, 

J.,   R.  y.  Rawlinsan,  Gilbert's  sa.  82,  83 ;  6  &  6  W.  4^  c.  76, 

Caaea  in  Law  and  Equity,  242.  a.  106. 
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therein  alleged  to  have  been  committed  respecfivelj,  one  ^847. 
J.  Bedford,  of  Leeds,  in  the  borough  of  Leeds,  in  the 
6ount]r  of  York,  being  one  of  her  majesty's  officers  of  ex- 
cise, personally  came  at  Leeds,  in  the  borough  of  Leeds,  in 
the  county  of  York,  before  William  Pawson,  Esq.,  one  of 
her  majesty's  justices  of  the  peace  for  the  said  borough  of 
Leeds  wherein  the  ofkoces  hereinafter  charged  were  com- 
mitted, and  as  well  for  her  said  majesty  as  for  himself, 
then  and  there  exhibited  a  certain  information,  which  same 
information  was  then  and  there  exhibited  by  order  of  the 
commissioners  of  excise,  and  thereby  then  and  there  in- 
formed  the  said  jastices,"  &c.  The  said  amendment  was 
made  by  the  recorder  subject  to  the  opinion  and  direction 
of  the  Court  of  Exchequer  as  to  his  power  to  make  such 
amendment;  and  if  the  said  Court  should  be  of  opinion  that 
he  had  no  such  power,  then  as  to  the  sufficiency  of  the  said 
conviction  in  the  particulars  aforesaid  before  such  amend- 
ment was  made. 

After  the  case  for  the  respondent  was  closed,  the  re- 
corder found  and  adjudged  that  the  appellant  was  not 
guilty  of  the  charge  contained  in  the  fourth  count  of  the 
information.  The  counsel  for  the  respondent  thereupon 
submitted  that  the  second  count  of  the  said  information 
was  proved,  and  that  the  said  recorder  ought  to  give  judg-^ 
ment  upon  that  count,  inasmuch  as  the  appellant  had,  by  his 
said  notice  hereinbefore  mentioned,  given  notice  of  appeal 
against  the  entire  judgment  given  by  the  said  last-men- 
tioned justices.  The  only  judgment  which,  in  his  discretion, 
the  recorder  thought  fit  to  give  as  to  the  fourth  count  of 
the  s^d  information,  was  to  reverse  the  judgment  of  the 
said  justices  on  the  said  fourth  count,  subject  to  the  direction 
and  opinion  of  the  Court  of  Exchequer  in  that  behalf;  but, 
in  order  to  prevent  the  case  from  being  sent  down  to  the 
sessions  to  be  reheard,  the  said  recorder  found  as  a  fact 
that  the  said  appellant  was  guilty  of  the  offence  charged  in 
and  by  the  second  count  of  the  said  information^  and  that 
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1847.  the  said  appellant  was  not  guilty  of  the  offences  charged  in 
and  hj  the  first,  third,  and  fourth  counts  of  the  said  infor* 
mation  respectively ;  but  such  finding  of  the  sud  recorder 
was  conditional  only,  and  was  not  to  be  of  any  force  or 
validity,  unless  the  said  Court  of  Exchequer  should  be  of 
opinion  that  he  ought  to  have  given  judgment  upon  the 
second  count  of  the  said  information.  The  appellant's 
counsel  contended,  that  if  any  use  were  to  be  made  of  the 
said  second  count  of  the  said  information,  such  count  was 
bad  and  insuflScient,  inasmuch  as  the  promissory  notes 
therein  mentioned  were  not  nor  were  either  of  them  therein 
alleged  to  have  been  unsatisfied  at  the  time  when  they 
were  offered  to  J.  C.  Gk>dfrey,  as  in  the  said  second  count 
of  the  sud  information  mentioned.  The  recorder  overruled 
the  objection,  subject  to  the  opinion  and  direction  of  the 
Court  of  Exchequer  in  that  behalf. 

The  points  for  the  opinion  and  direction  of  the  Court  of 
Exchequer  are  as  follows,  that  is  to  say: — 

First,  if  the  said  Court  of  Exchequer  shall  be  of  opinion 
that  the  said  recorder  had  not  power  to  amend  the  said  con- 
viction in  manner  hereinbefore  mentioned,  and  that,  with- 
out such  amendment,  the  said  conviction  was  insuflElcient  in 
law,  in  respect  of  all  or  any  of  the  objections  to  the  same 
in  that  behalf  taken  by  the  counsel  for  the  appellant  as 
hereinbefore  mentioned,  then  the  order  of  sessions  is  to 
stand  confirmed,  and  the  conviction  to  be  quashed. 

Secondly,  if  the  said  Court  of  Exchequer  shall  be  of 
opinion  that  the  said  recorder  was  entitled  to  give  judg- 
ment of  conviction  upon  the  second  count  of  the  stud  in- 
formation, then  the  order  of  sessions,  so  fitur  as  the  same 
relates  to  the  finding  and  judgment  of  the  said  recorder,  in 
the  matters  aforesaid,  is  to  stand  and  be  as  follows,  that  is 
to  say : — "  Therefore,  it  manifestly  appearing  to  the  said 
court  here,  that  the  said  S.  G.  Gamble  is  guilty  of  the 
offence  charged  upon  him  in  and  by  the  said  second  count 
of  the  said  information,  the  said  court  here  doth  convict 


Be  it  remembered^  that  on  the  26th  day 
of  September,  in  the  year  of  our  Lord, 
1845.  and  within  four  calendar  months 
next  after  each  of  the  several  offences  charged  in  the  infor- 
mation thereinafter  mentioned  had  been  committed,  and  were 


Borough  of  Leeds," 

in  the 
County  of  York, 

to  wit. 


(a)  7  ^  8  Geo.  4,  e.  63,  s,  78. 

VOL.  XVI.  D  D  M.  W. 
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him  of  the  said  offence,  in  and  by  the  said  second  count  of 
the  said  information  charged  upon  him,  and  the  said  Court 
here  doth  declare  and  adjudge  that  he,  the  said  S.  G.  Gamble, 
hath  forfeited  and  lost  for  his  said  offence,  in  the  said  second 
count  of  the  said  information  charged  upon  him,  the  sum  of 
£500  of  lawful  money  of  Great  Britain :  And  the  said 
Court  here,  by  virtue  of  the  statute  in  that  case  made  and 
provided,  doth  mitigate  and  lessen  the  said  sum  of  £500, 
so  forfeited  and  lost  by  the  said  S.  G.  Gamble,  to  the  sum 
of  £152  of  lawful  &c,  the  said  £152,  after  deduction  there* 
from  of  all  costs  and  expenses  relating  thereto  incurred,  to 
be  distributed  and  pud  according  to  the  form  of  the  statute 
in  that  case  made  and  provided  (a).  And  the  said  Court 
here  doth  declare  and  adjudge  that  the  said  S.  G.  Gramble 
is  not  guilty  of  the  said  several  offences  charged  upon  him, 
in  and  by  the  first,  third,  and  fourth  counts  of  the  said  in- 
formation, and  the  said  Court  here  doth  acquit  him,  the 
said  S.  G.  Gamble,  thereof,  accordingly. 

(Signed)  "  T.  F.  Ellis, 

Becorder  of  the  Borough  of  Leeds." 

The  case  was  intitled,  "  In  the  Queen's  llemembrancev's 
Office ; "  and,  with  the  information,  record  of  conviction  and 
notices  of  appeal,  &c.  &c.,  referred  to  in  it,  was  verified  by 
an  affidavit  of  the  clerk  of  the  peace  of  the  borough  of 
Leeds,  intitled  "  The  Queen  v.  Gamble.^ 

The  copy  record  of  conviction  (B.)  in  the  case  was  as  fol- 
lows : — 


\ 


390 


CASES  IN  THB  BXGHBQTTSB, 


therein  alleged  to  have  been  committed,  respectively,  one 
Joseph  Bedford,  of  Leeds,  in  the  borough  of  Leeds,  in  the 
county  of  York,  being  one  of  her  Majesty's  officers  of  excise, 
personally  came  at  Leeds,  in  the  borough  of  Leeds,  in  the 
county  of  York,  before  William  Pawson,  Esq.,  one  of  her 
Majesty's  justices  of  the  peace  for  the  said  borough  of  Leeds, 
wherein  the  offences  hereinafter  charged  were  committed, 
and  as  well  for  her  said  Majesty  as  for  himself,  then  and  there 
exhibited  a  certain  information,  which  same  information  was 
then  and  there  exhibited  by  order  of  the  commissioners  of 
excise,  and  thereby  then  and  there  informed  the  said 
justice,  that  before  and  at  the  time  of  the  committing  the 
several  offences  thereinafter  mentioned,  one  Samuel  Graunt 
Gramble  was  a  maltster  and  maker  of  malt,  and  that  the  said 
S.  G.  Gramble,  after  the  5th  day  of  January,  1828,  and 
within  four  calendar  months  of  the  time  of  the  exhibiting 
the  said  information  last  past,  to  wit,  on  the  27th  day  of 
May  last  past,  to  wit,  at  Kirkstall,  in  the  borough  of  Leeds 
aforesaid,  did  give  {a)  to  a  certain  ofBcer  of  excise,  to  wit, 


(a)  By  7  &  8  Geo.  4,  c.  63, 
8. 12,  if  any  person  shall  directly 
or  indirectly  give  or  offer,  or 
promise  to  give  to  sttch  commiB* 
sioner  or  assistant  commissioner 
of  excise,  or  commissioner  of  ap- 
peal, or  officer  or  person  so  em- 
ployed as  aforesaid,  any  turn  of 
money  or  other  recompense  or  re- 
ward whatsoever,  or  shall  propose, 
make,  or  enter  into  any  collu- 
sive agreement  with  such  com- 
missioner, &c.,  or  suob  officer  or 
person  so  employed  as  aforesaid, 
to  do  or  to  conceal,  or  to  connive 
at  any  act  or  thing,  whereby  any 
of  the  provisions  of  this  act,  or 
any  other  act  or  acts  of  Parlia- 
ment, relating  to  the  revenue  of 
excise,  shall  or  may  be  evaded  or 
broken,  or  the  said  reyenue  d6« 


frauded,  or  to  do  or  perform,  or 
to  permit  or  suffer  to  be  done  or 
performed,  any  act  or  thing  con- 
trary to  the  duty  of  such  com« 
missiouer  &c.,  or  sqch  officer  or 
person  so  employed  as  aforesaid, 
or  to  neglect  or  forbear,  or  omit 
to  do  or  perform  any  act  or 
thing,  belonging  or  appertaining 
to  the  duty  of  such  commissioner 
&c.,  or  such  officer  or  peraon  so 
employed  as  aforesaid ;  every 
person  so  offending  shall,  for 
every  such  offence,  (whether 
such  sum  of  money  or  other  re- 
compense or  reward,  or  promise 
or  security  for  the  same,  or  such 
agreement,  be  received,  accepted, 
entered  into,  acquiesced  in,  or 
performed  or  not),  forfeit  and 
lose  the  sum  of  £500. 
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one  Thomas  CharleB  Godfrey,  he  the  said  T.  C.  Godfrey,  1847, 
then  and  there  being  an  offieer  of  excise,  divers,  to  wit,  two 
seourities  for  sums  of  money,  amounting  together  to  the 
sum  of  £20  of  lawful  money  of  Great  Britain,  that  is  to 
say,  two  promissory  notes,  eaeh  of  them  for  the  payment  of 
£10,  in  order  to  corrupt  and  prevail  upon  the  said  T.  C. 
Godfrey,  so  being  such  o£Scer  of  excise  as  aforesaid,  to  ne- 
glect and  forbear,  and  omit  to  do  and  perform  a  certain  act 
and  thing  belonging  and  appertaining  to  the  duty  of  the 
aoid  T.  C.  Godfrey,  as  such  officer  of  excise  as  aforesaid, 
that  is  to  say,  to  neglect  and  forbear,  and  omit,  to  report 
to  the  commissioners  of  excise,  tha^t  he,  the  said  T.  C« 
Godfrey,  so  being  such  offioer  of  excise  as  aforesaid,  and 
one  Thomas  Tucker,  being  also  an  officer  of  excise,  had  on 
a  certain  day,  to  wit,  on  the  &4th  day  of  May  last  past,  at  a 
certain  place,  to  wit,  at  R.,  in  the  West  Biding  of  the 
county  of  York,  detected  and  discovered  in  a  certain  couch 
frame,  in  a  certun  place,  to  wit,  a  malt*house,  of  him  the 
said  &  G.  Gbmble,  then  and  there,  to  wit,  on  the  day  and 
year  and  at  the  place  last  aforesaid,  used  as  such  maltster 
and  maker  of  malt  as  aforesaid,  a  certain  large  quantity,  to 
wit,  130  bushels  of  corn,  then  and  there  making  into  malt, 
so  hard,  close,  and  compact,  as  it  could  not  have  been  unless 
the  same  had  by  some  means  or  other  been  forced  together 
therein  contrary  to  the  form  of  the  statute  in  that  case 
made  and  provided ;  the  reporting  of  such  detection  and 
discovery  to  the  said  conmiissioners  of  excise  being  then 
and  there  an  act  belonging  and  appertaining  to  the  duty  of 
the  said  T.  G.  Godfrey,  as  such  officer  of  excise  as  afore* 
said,  contrary  to  the  form  of  the  statute  in  that  case  made 
and  provided  (a) ;  whereby  and  by  force  of  the  statutes  in 
that  case  made  and  provided,  the  said  S*  G.  Gamble,  so 
offending  as  aforesaid,  had,  for  his  said  offence,  forfeited  and 

(a)  See  Harding  v.  Siolea^  T.  &  Gr.  609. 
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1B47.  lost  the  sum  of  £500:  And  the  said  J.  Bedford,  who 
prosecuted  as  aforesaid,  by  the  said  information,  exhibited  as 
aforesaid,  further  informed  tlie  said  justice,  that  the  said 
S.  G.  Gamble,  after  the  said  6th  day  of  January,  1828,  and 
within  four  calendar  months  of  the  time  of  exhibiting  the 
said  information  last  past,  to  wit,  on  the  sidd  27th  day  of 
May  last  past,  to  wit,  at  K.  aforesaid,  in  the  borough  of 
Leeds  aforesaid,  did  offer  to  give  to  a  certain  of&cer  of 
excise,  to  wit,  to  the  said  T.  C.  Godfrey,  then  and  there 
being  an  officer  of  excise,  divers,  to  wit,  two  securities  for 
sums  of  money,  amoimting  together  to  the  sum  of  £20  of 
lawful  money  of  Great  Britain,  that  is  to  say,  two  promis- 
sory notes,  each  of  them  for  the  payment  of  £10,  (as  in  the 
first  count,  from  this  place  to  the  end). 

The  third  count  charged,  that  the  defendant  did  give  to 
a  certain  officer  of  exdse,  to  wit,  to  the  said  T.  C.  Gt)d- 
frey,  he  the  said  T.  C.  Godfrey  then  and  there  being  an 
officer  of  excise,  a  certain  recompense  and  reward,  that 
is  to  say,  divers,  to  wit,  two  bank  notes  for  the  payment 
of  divers  sums  of  money,  amounting  in  the  whole  to  a 
certain  sum  of  money,  to  wit,  the  sum  of  £20  of  lawful 
money,  and  of  the  value  of  £20  of  like  lawful  money,  in 
order  to  corrupt  and  prevail  upon  the  said  T.  C.  Godfrey, 
so  being  such  officer  of  excise  as  aforesiud,  to  do  and  per- 
form a  certain  act  and  thing,  contrary  to  the  duty  of  him 
the  said  T.  C.  Godfrey,  as  such  officer  of  excise  as  afore- 
said, that  is  to  say,  to  make  a  false  and  untrue  report  to  the 
commissioners  of  excise,  touching  and  concerning  the  dis- 
covery and  detection  by  him,  the  said  T.  C.  Godfrey,  so  be- 
ing such  officer  of  excise  as  aforesaid,  and  one  T.  Tucker, 
being  also  an  officer  of  excise,  of  a  certain  offence  against 
the  laws  relating  to  her  Majesty's  revenue  of  excise,  before 
then,  to  wit,  on  the  24th  day  of  May  last  past,  committed 
by  the  said  S.  G.  Gamble,  such  offence,  so  by  them  the 
said  T.  C,  Godfrey  and  T.  Tucker  discovered  and  de- 
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toctcd  as  last  aforesaid,  being,  that  he  said  S.  G.  Gamble,  184/. 
80  being  such  maltster  and  maker  of  malt  as  aforesaid,  did, 
to  wit,  on  the  day  and  year  last  aforesaid,  at  a  certain 
place,  to  wit,  at  R.,  in  the  parish  of  C,  in  the  West  Biding 
of  the  county  of  York,  tread  and  force  together  in  a  certain 
couch  frame,  in  a  certain  malt-house  of  him  the  said  S.  G. 
Gamble,  by  him  the  said  S.  G.  Gamble,  then  and  there,  to 
wit,  on  the  day  and  year  and  at  the  place  last  aforesaid, 
used  as  such  maltster  and  maker  of  malt  as  aforesaid,  a  cer- 
tain other  lai^e  quantity,  to  wit,  other  130  bushels  of  corn, 
then  and  there  making  into  mialt,  contrary  to  the  form  of  the 
statute  in  that  case  made  and  provided;  the  truly  and  cor- 
rectly reporting  such  detection  and  discovery  to  the  said 
commissioners  of  excise  being  then  an  act  belonging  and 
appertaining  to  the  duty  of  him  the  said  T.  C.  Godfrey, 
as  such  officer  of  excise  as  aforesaid,  contrary  to  the  form 
of  the  statute  in  that  case  made  and  provided;  whereby 
and  by  force  of  the  statute  in  that  case  made  and  provided, 
the  said  S.  G.  Gtimble,  so  offending  as  last  aforesaid,  had, 
for  his  said  last  mentioned  offence,  forfeited  and  lost  the 
further  sum  of  £500. 

The  fourth  count  charged,  that  the  defendant  did  offer  to 
give  to  a  certain  officer  of  excise,  to  wit,  to  the  said  T.  C. 
Godfrey,  then  and  there  being  an  officer  of  excise,  a  certain 
recompense  and  reward,  that  is  to  say,  divers,  to  wit,  two 
bank  not^s  for  the  payment  of  divers  sums  of  money,  amount- 
ing in  the  whole  to  a  certain  sum  of  money,  to  wit,  the  sum 
of  £20  of  lawful  money,  and  of  the  value  of  £20  of  like 
lawful  money,  (as  in  third  count  to  the  end). 

The  summons  of  the  defendant  to  appear  and  plead  and 
attend  the  hearing  of  the  information  was  then  set  out,  with 
allegation  of  its  service  on  the  defendant,  and  of  hb  appear- 
ance before  the  magistrates  (named)  at  the  day  and  place 
fixed  in  the  summons.  The  conviction  then  proceeded  thus : 
— And  the  said  S.  G.  Gamble  having  heard  the  charge  con- 
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tained  in  the  said  information,  declared  he  was  not  guilty 
of  the  said  several  offences,  or  of  either  of  them :  Where* 
upon  we  the  said  justices  did  proceed  to  examine  into 
the  truth  of  the  charges  contained  in  the  said  information, 
and  on  the  said  13  th  day  of  October,  in  the  year  afore* 
said,  at  the  court-house  aforesaid,  in  Leeds  aforesaid,  in  the 
said  borough  of  Leeds,  two  credible  witnesses,  to  wit,  the 
said  T.  C.  Godfrey  of  K.  aforesaid,  in  the  borough  of 
Leeds  aforesidd,  supervisor  and  officer  of  excise,  and  the 
said  T.  Tucker  of  P.,  in  the  west  riding  of  the  county  of 
York  aforesaid,  officer  of  excise,  upon  the  several  and  re* 
spective  oaths  to  them  now  duly  administered  by  and 
sworn  before  us  the  said  last^mentioned  justices,  in  the  pre-> 
sence  of  the  said  S.  G.  Gamble  and  of  the  said  J.  Bedford, 
severally  and  respectively  depose  and  say  of  and  concerning 
the  premises  charged  in  the  said  information,  and  as  well 
in  the  presence  of  the  said  S.  G.  Gamble  as  of  the  said 
J.  Bedford,  as  follows,  that  is  to  say — [here  was  set  out 
the  evidence  of  the  above  witnesses  in  chief  and  on  cross 
examination,  with  fhc  similes  of  the  bank  notes] — and 
the  said  8.  G.  Gamble  being  called  upon  by  us  the  said 
justices  for  his  defence  in  the  premises,  does  not  produce 
to  us  the  said  justices  any  evidence,  nor  make  any  suf- 
ficient defence  to  the  said  charge  contained  and  charged 
upon  him  in  and  by  the  fourth  count  of  the  said  informa- 
tion ;  therefore  it  manifestly  appearing  to  us  the  said  last* 
mentioned  justices,  that  the  said  S.  G.  Gamble  is  guilty  of 
the  offence  charged  upon  him  in  and  by  the  said  fourth 
count  of  the  said  infomation,  we  do  hereby  convict  him  of 
the  said  offence  in  and  by  the  said  fourth  count  of  the  Bald 
information  charged  upon  him,  and  we  do  hereby  declare 
and  adjudge  that  he  the  said  S.  G.  Gramble  hath  forfeited 
and  lost  for  his  said  offence,  in  the  said  fourth  count  of  the 
said  information  charged  upon  him,  the  sum  of  £600  of 
lawful  money  of  Great  Britain ;  and  wo  the  said  justices, 
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by  virtue  of  the  statute  in  that  caae  made  and  provided,  do 
mitigate  and  lessen  the  said  sum  of  £600,  so  forfeited  and 
lost  by  the  said  S.  G.  Gamble,  to  the  sum  of  £152,  &c., 
[oonduding  as  in  the  information,  in  p.  389].  Given  under 
our  hands  and  seals,"  Sec.  The  paper-book  also  contained 
the  notices  of  appeal  above  mentioned  (a). 


On  InghanC*  rising  to  bring  on  this  case  on  motion, 
Pdshletfy  for  the  appellant,  objected  that  no  hearing  could 
take  place,  for  want  of  a  certiorari  to  remove  the  case 
into  this  Court,  citing  7  &  8  Geo.  4,  c.  53,  s.  79  {b)  and 


(a)  By  6  Greo.  4,  c.  68,  and  a 
Bubfl^quent  act,  the  duty  on  malt 
is  about  2i.  Od.  per  bushel. 

By  7  &  8  Geo.  4,  o.  62,  6.  ^ 
if  any  com  or  grain  making  into 
malty  shall  be  found  in  any  cis* 
tem  or  couch  frame,  so  bard, 
dose,  and  compact,  as  it  could 
not  bare  been  unless  the  same 
had  by  some  means  or  other 
been  trodden  or  forced  together 
therein,  every  maltster  or  maker 
of  malt  in  whose  cistern  or  couch 
frame  such  com  or  grain  shall  be 
found,  so  hard,  dose,  and  com- 
pact as  aforesaid,  shall  forfeit 
XIOO. 

By  the  1  Vict.  c.  40,  s.  5,  any 
officer  of  excise  suspecting  that 
com  or  grain  making  into  malt 
in  any  cistern  or  couch  frame 
has  been  trodden  &c.  together, 
is  to  direct  the  maltster  to  throw 
all  such  com  &c.,  from  the  cis- 
tern or  couch  frame,  and  such 
officer  is  to  return  the  same  into 
the  cbtem  or  couch  frame,  and 
lay  it  leyel  again  in  the  same, 
and  if  any  increase  shall  be  found 
in  the  gauge  or  quantity  of  such 


com  &c.,  after  being  so  returned 
and  laid  level,  above  the  former 
gauge,  in  a  greater  proportion 
[inter  alia],  than  those  of  five 
bushels  in  every  100  bushels^ 
previously  to  such  com  &o., 
having  been  entered  eight  hours 
from  the  cistern,  the  increase  so 
found  shall  be  deemed  conclusive 
evidence  of  such  com  &c.,  hav- 
ing been  trodden  or  forced  to- 
gether ;  and  the  court  before 
whom  such  evidence  shall  be 
given,  shall  thereupon  convict 
the  maltster  or  maker  of  malt  in 
the  penalty  imposed  by  7  &  8 
Greo.  4,  c.  64,  s.  93. 

{b)  By  7  &  8  Geo.  4,  c.  63, 
s.  79,  no  writ  of  certiorari,  or 
other  writ  or  process,  shall  be 
issued  at  the  suit  of  any  defmd- 
ant  out  of  any  of  his  Majesty's 
courts  of  record  in  England, 
Scotland,  or  Ireland,  to  super- 
sede, resist,  stay,  remove,  or  in 
anywise  affect  any  information 
or  judicial  proceeding  before  the 
commissioners  of  excise,  or  be- 
fore any  justice  or  justices  of  the 
peace  in  the  United  Kingdom, 
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s.  84  (a).  Ex  abundanti  cauteli,  the  crown's  undoubted 
right  to  remove  bj  certiorari  is,  notwithstanding^  specially 
reserved  to  it  by  sect.  79,  which  takes  it  from  the  defendant. 
[Pollock,  C.  B. — The  legislature  never  means  to  raise  any 


in  puisuance  of  this  act,  or  any 
other  act  or  acts  of  Parliament 
relating  to  the  revenue  of  excise, 
or  any  judgment  thereupon,  and 
that  every  such  judicial  proceed- 
ing shall  be  had  and  completed^ 
and  every  such  judgment  exe- 
cuted, any  such  writ  of  certiorari, 
&c.  notwithstanding;  Provided 
always,  that  nothing  herein  con- 
tained shall  extend  or  he  con- 
strued to  extend  to  any  writ  of 
certiorari  sued  or  issued  in  such 
cases  in  hehalf  of  his  majesty 
out  of  his  majesty's  courts  of 
Exchequer  in  England,  Scotland, 
or  Ireland,  respectively. 

(a)  By  7  &  8  Geo.  4,  c.  53,  s.  84, 
upon  every  such  appeal,  the  jus- 
tices of  the  peace  at  the  general 
quarter  sessions,  hefore  whom 
respectively  any  such  appeal  shall 
be  brought,  are  **  required  to  pro- 
ceed to  re-hear  upon  oath,  and  to 
re-examine  the  same  witness  and 
witnesses,  and  to  re-consider  the 
same  evidence  and  the  merits  of  the 
case  whereon  the  original  judg- 
ment appealed  i^inst  shall  have 
heen  given,  and  they  shall  not 
examine  any  evidence  or  any 
witness  or  witnesses  other  than 
or  different  from  the  evidence  of 
the  witness  or  witnesses  which 
and  who  shall  have  heen  hefore 
examined  [or  tendered  for  ex- 
amination, and  refused  to  he 
examined  hy  the  justices,  4  &  6 
W.  4,  c.  51,  s.  24]    hefore   the 


commissioners  of  excise  or  jus- 
tices of  the  peace  respectively  at 
the  trial  and  hearing  of  the  in- 
foimation  upon  which  the  ori- 
ginal judgment  shall  have  heen 
given,  and  such  commissioners 
of  appeal,  and  justices  of  the 
peace  at  the  general  quarter  ses- 
sions, are  herehy  respectively 
authorized  and  empowered,  on 
any  such  appeal,  to  reverse  or 
confirm,  in  the  whole  or  in  part, 
the  judgment  appealed  against, 
or  to  give  such  new  or  difierent 
judgment  as  they  in  their  dis- 
cretion shall  in  that  behalf  think 
fit,  and  such  commissioners  of 
appeal  and  justices  of  the  peace 
at  the  general  quarter  sessions  re- 
spectively shall,  in  any  such  new 
or  different  judgment,  have  the 
same  power  of  mitigation  as  is 
hereinhefore  hy  this  act  given  to 
justices  of  the  peace  and  com- 
missioners of  excise  in  judgments 
respectively  given  hy  them:  Pro- 
vided always,  that  it  shall  he 
lawful  for  such  commissioners  of 
appeal  and  justices  of  the  peace 
at  such  general  quarter  sessions 
respectively  as  aforesaid,  at  their 
discretion,  to  state  the  &ct8  of 
any  case  on  which  such  appeal 
shall  he  made  specially  for  the 
opinion  of  the  Court  of  Exche- 
quer in  England,  Scotland,  or 
Ireland,  as  the  same  shall  have 
arisen  therein  respectively. 
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Inference  from  tautology  or  unnecessary  reservations  In  its  ^  1847. 
enactments.  Flatty  B. — Supposing  the  finding  of  the  com- 
missioners of  excise  on  appeal,  or  of  the  quarter  sessions, 
to  be  against  the  defendant,  the  act  seems  to  provide  no 
mode  of  removing  the  proceedings  at  bis  Instance.  Alder* 
son^  B. — In  earlier  times,  justices  in  quarter  sessions  used 
to  state  cases,  on  appeals  to  them  under  the  poor  laws, 
for  the  opinion  of  the  next  judge  of  assize  coming  Into 
their  county.  They  suspended  their  judgment  in  the  mean 
time,  and  afterwards  gave  it  In  conformity  with  the  opin- 
ion they  obtained.  No  certiorari  was  there  deemed  neces- 
sary (a)].  The  modem  practice  has  undoubtedly  been  to 
bring  up  such  cases  for  the  opinion  of  the  Court  of  Queen^s 
Bench  by  certiorari.  [Parke^  B. — No  absolute  judgment 
Ms  given  by  the  sessions  in  the  cases  just  alluded  to ;  but  the 
certiorari,  which  is  always  Issued,  may  be  necessary  to 
ensure  a  true  copy  of  the  record,  by  exposing  parties  to 
punishment  for  a  false  return.  Aldersan,  B. — I  doubt  whe- 
ther the  terms  of  7  &  8  Geo.  4,  c  53,  s.  79,  take  away  from 
either  the  Crown  or  the  defendant  the  right  of  issuing  a 
certiorari  to  remove  proceedings  after  appeal  to  the  quarter 
sessions,  for  the  pow^r  of  stating  a  case  specially  for  the 
opinion  of  this  Court  is  not  given  till  afterwards,  viz.  by 
sect.  84.] 

The  Attamei/'Generaly  for  the  Crown. — The  court  of 
quarter  sessions  has  suspended  Its  decision,  in  order  to 
obtain  the  direction  of  this  Court,  so  that  there  is  no 
judgment  which  could  be  removed  into  this  Court.  If  the 
proceedings  at  the  sessions  were  brought  here  by  certio- 
rari, they  could  not  be  sent  back,  so  that  the  sessions 
could  not  give  judgment,  and  this  Court  Is  not  competent 
to  do  so.     All  that  is  sought  Is  the  opinion  of  this  Court, 

(o)  See,  as  to  this  practice,  Tyrwhitt's  edit.  (6th)  of  Dicken- 
son's Sessions,  935. 


398  CASES  IN  THE  EXCHEQTTEB, 

1847.        before  the  sessions  arrive  at  a  final  decision.     This  is  ac- 
1^   '  cording  to  the  analogy  presented  by  the  course  in  appeals 

V.  against  assessments  by  surveyors  of  assessed  taxes :  Bea.  v. 

YarmoHih  (a).  [AUenan,  B. — A  case  sent  by  the  Court  of 
Chancery  to  this  Court  is  entertained  here  under  the  au- 
thority of  the  judicial  person  who  sends  it.  In  this  case, 
the  quarter  sessions  are  empowered  by  statute  to  ask  our 
opinion.  Parker  B. — The  judge  in  equity  is  not  bound 
by  our  opinion ;  so  that^  were  the  desired  analogy  perfect^ 
the  quarter  ses^ons  might  decide  against  our  opinion. 
Their  judgment,  however,  in  this  case,  is  conditional  only ; 
whereas  in  ordinary  sessions  cases  the  court  below  confirms 
or  quashes  the  order  of  removal,  subject  to  a  case  for  the 
opinion  of  the  Court  of  Queen's  Bench.  Here,  however, 
authority  to  state  a  case  is  given  by  express  statute.^ 
Alderson,  B. — This  case  more  resembles  that  of  an  arbi- 
trator who  states  a  case  for  the  opinion  of  the  Court,  ac- 
cording to  power  expressly  given  by  the  rule  of  refer- 
ence. There  the  Court  cannot  give  judgment  on  the 
award.  Parkcy  B. — We  need  not  now  decide  whether  a 
judgment  in  the  alternative  can  be  enforced  or  not  The 
enactments  referred  to  shew  that  our  opinion  is  not  here 
sought  on  the  same  footing  as  by  the  Court  of  Chancery, 
which  tribunal  is  not  bound  by  it.  For  in  this  case  it 
would  be  a  breach  of  an  act  of  Parliament,  if  the  quarter 
sessions  did  not  follow  the  direction  and  opinion  they  ask 
from  us.  The  judgment  of  this  Court  is  not  asked  for, 
and  we  will  therefore  give  our  opinion  on  the  case  stated, 
as  brought  before  us  by  motion  on  affidavit] 

J.  T.  Ingham  then  proceeded  to  argue  the  case  for  the 
respondents  (The  Attorney^  General  and  Hall  with  him). 
— The  main  question  is  of  practical  importance.     An 

(a)  9  Price,  149. 
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excise  infonnation  laid  before  jufitices  consiflts  of  four 
counts.  They  convict  on  the  fourth,  and  acquit  on  the 
other  three.  The  defendant  serves  notices  of  appeal,  ac" 
cording  to  7  &  8  Geo.  4,  c  53,  s.  83.  At  the  hearing, 
the  court  of  appeal  holds  that  the  evidence  does  not  sup* 
port  the  conviction  on  the  fourth  count,  but  fully  esta- 
blishes the  charge  in  the  second  count.  The  question 
then  arises  whether,  under  the  excise  acts,  particularly  re- 
ferring to  7  &  8  Geo.  4,  c.  53,  ss.  65,  82,  83,  and  84  («), 


1847. 

Rboima 

V. 

Qamblb. 


(a)  By  7  &  8  Geo.  4,  o.  63, 
8.  66,  for  the  recovery  of  any 
penalty  imposed  by  any  act  re- 
lating to  the  revenue  of  excise, 
where  the  ofiPence  has  been  com- 
mitted, &c.,  oat  of  the  limits  of 
the  chief  office,  the  information 
thereupon  may  be  exhibited  be- 
fore one  or  more  justices  for  the 
county,  town,  or  place,  wherever 
the  ofience  has  been  committed ; 
and  such  information  shall  be 
heard,  adjudged,  and  determined 
by  any  two  or  more  like  justices, 
who  are  required,  on  any  such 
information  having  been  so  ex- 
hibited, and  on  the  appearance 
and  pleading  of  the  party  against 
whom  it  has  been  exhibited,  to 
proceed  to  the  examination  of  the 
fact  or  facts  in  such  information 
alleged,  and  to  give  judgment  for 
any  such  penalty  or  penalties 
which  upon  the  due  examination 
of  one  or  more  credible  witness 
or  witnesses  upon  oath,  .or  upon 
the  voluntary  confession,  &o«, 
shall  be  found  to  have  been  in- 
curred. 

Sect.  82  enacts,  that  in  case  any 
officer  who  shall  exhibit  any  in- 
formation, or  any  person  or  per- 


sons sgainst  whom  any  informa- 
tion shall  have  been  exhibited, 
or  who  shall  appear  and  claim 
any  goods,  &o.  alleged  to  be  for- 
feited, &c.,  befbre  any  justice  or 
justices  of  the  peace  as  aforesaid, 
shall  feel  aggrieved  by  the  judg- 
ment given  thereon  by  such  jus- 
tices^ it  shall  be  lawful  for  such 
officer  or  such  person  or  persons, 
upon  giving  such  notice  as  here- 
inafter mentioned,  to  appeal 
therefrom  to  the  justices  assem- 
bled at  the  next  general  quarter 
sessions  of  the  peace  to  be  holden 
in  and  for  the  county,  &c.,  town, 
or  place  in  which  such  judgment 
so  appealed  against  shall  have 
been  given ;  and  it  shall  be  law- 
ful for  the  justices  of  the  peace 
at  such  general  quarter  sessions, 
upon  being  served  with  such  no- 
tice, and  they  are  hereby  respec- 
tively authorized  and  required, 
at  such  general  quarter  sessions, 
to  hear,  adjudge,  and  finally  de- 
termine such  appeal ;  and  if,  up- 
on any  such  appeal,  either  to  the 
commissioners  of  appeal  or  jus- 
tices of  the  peace  at  quarter  ses^ 
sions,  any  defect  in  form  shall  be 
found  in  the  information,  or  in 
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judgment  could  be  given  by  the  court  of  quarter  sessions 
for  the  crown  on  the  second  count?  By  sect  65,  two  or 
more  justices  are  to  decide  on  excise  informations  out  of 
the  control  of  the  chief  office.  By  sect.  82,  in  case  any 
officer  who  shall  exhibit  any  information,  or  any  person 
against  whom  it  shall  have  been  exhibited,  shall  feel  ag- 
grieved by  the  judgment  given  thereon  by  such  justices, 
such  officer  or  person,  on  giving  the  notice  of  appeal  afler- 


any  part  of  the  proceedings  there- 
on, or  relating  thereto,  or  in  the 
record  thereof,  every  such  defect 
of  fonn  shall  thereupon  be  rec- 
tified and  amended  by  order  of 
such  commissioners  of  appeal,  or 
of  such  justices,  or  the  major 
part  of  them,  assembled  at  such 
general  quarter  sessions,  before 
whom  respectively  such  appeal 
shall  be  brought,  anything  in 
this  act  or  any  other  act  to  the 
contrary  notwithstanding. 

[And  if  there  shall  not  be 
twenty  days  between  the  time 
of  any  judgment  being  given  by 
any  justices  of  the  peace  on  any 
infonnation  exhibited  to  them, 
and  the  next  general  quarter 
sessions  of  the  peace,  and  the 
party  against  whom  such  judg- 
ment shall  be  given  shall  appeal 
against  the  same,  then  such  ap- 
peal may  be  to  the  quarter  ses- 
sions next  after  the  expiration 
of  twenty  days  from  the  giving 
of  such  judgment :  4  &  5  W.  4, 
c.  51,  s.  23.] 

By  7  &  8  Geo.  4,  c.  63,  s.  83, 
no  such  appeal  as  aforesaid  shall 
be  allowed,  unless  the  party  or 
parties  appellant  shall, .  at  and 


immediately  upon  the  giving  of 
the  judgment  appealed  against, 
give  notice  in  writing  of  such 
appeal  to  the  commissioners  of 
excise,  or  justices  of  the  peace 
respectively,  from  whose  judg- 
ment such  appeal  shall  be  made, 
and  also  to  the  adverse  party  or 
parties  on  such  appeal,  and  shall 
lodge  such  notice  at  the  office,  or 
with  the  registrar  of  the  com- 
missioners of  appeal,  or  with  the 
clerk  of  the  peace  for  the  justices 
of  the  peace  at  such  general 
quarter  sessions  as  aforesaid  re- 
spectively, by  and  before  whom 
such  appeal  is  to  be  finally  ad- 
judged and  determined,  and  no 
such  appeal  as  aforesaid  shall  be 
heard,  unless  the  party  or  parties 
appellant  in  such  appeal  shall, 
>K  ithin  one  week  at  least  before 
such  appeal  is  to  be  finally  ad- 
judged and  determined,  give  no- 
tice in  writing  to  the  adverse 
party  or  parties  in  such  appeal, 
of  the  time  and  place  where  such 
appeal  is  to  be  heard.  [A  pro- 
viso follows  for  making  a  deposit 
by  appellants  of  the  penalties  in 
which  they  sliall  have  been  con- 
victed.] 
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wards  pomted  out  by  sect  83,  may  appeal  therefrom  to  1847. 
the  quarter  sessions  for  the  county,  &c.,  or  place  in  which 
the  judgment  has  been  given,  who  are  to  hear,  adjudge, 
and  finally  determine  the  appeal,  with  power  to  amend 
defects  in  form  in  the  information,  or  any  part  of  the  pro- 
ceedings. These  enactments  shew  that  nothing  less  than 
all  four  counts  of  the  information  could  be  appealed  against 
to  the  sessions ;  and  that  accordingly  all  of  them,  with  the 
whole  decision  of  the  court  below,  are  before  this  Court 
No  written  statement  of  grounds  of  appeal  was  necessary, 
80  that  on  the  simple  notice  of  appeal  against  the  judgment 
of  the  convicting  justices,  the  new  trial  could  only  be  on 
the  whole.  The  appeal  given  by  sect.  82  operates  by 
way  of  removing  the  conviction  into  the  court  of  quarter 
sessions ;  so  that  every  question  which  could  arise  on  the 
information  before  the  convicting  justices  was  open  to  the 
court  of  quarter  sessions,  on  appeal  to  them,  by  way  of 
new  trial  on  the  facts.  The  rule  in  civil  cases  is  laid  down 
in  The  Earl  of  Macclesfield  v.  Bradley  (a),  that  where  a 
cause  is  sent  down  to  a  new  trial  ex  debito  justitiae,  and 
not  by  the  discretion  of  the  court,  it  is  open  on  the  whole 
record.  [Parkcy  B. — When  a  new  trial  is  granted  as 
a  favour,  terms  may  be  imposed ;  but  where  it  is  a  mat- 
ter of  right,  it  cannot  be  granted  on  part,  or  as  to 
some  of  the  defendants,  instead  of  all  of  them.  In 
such  cases,  the  result  of  making  a  rule  absolute  for  a  new 
trial  is  simply  that  the  jury  process  is  altered,  and  a  new 
trial  ordered.  Thus,  if  the  jury  process  was  originally  to 
try  ten  issues  and  ten  defendants,  there  cannot  be  new  jury 
process  to  try  one  or  more  of  several  counts,  or  two  issues 
and  two  defendants.  That  would  be  incongruous,  unless 
the  parties  can  be  put  under  terms.]  The  principle  applies 
as  well  in  criminal  as  civil  cases.     Thus,  where  one  issue 

(a)  7  M.  &  W.  570 ;  see  HutchinBon  r.  Piper,  4  Taunt.  655. 


402  CA8B8  IN  THI  KXCHBQUEB, 

1847.  out  of  four  was  found  agamst  the  evidence,  the  Oourt 
granted  a  new  trial,  not  only  as  to  that  isBuo,  (for  that  they 
said  cannot  be),  but  for  the  whole :  JU»  v.  Ibal  (a).  In  Bex 
V,  Bramley  {b\  two  justices  had  removed  a  woman  styled 
in  tlieir  order  S.  W.,  widow  of  J.  W,,  with  her  children^ 
to  the  place  of  W.'s  settlement.  On  appeal,  the  court 
of  quarter  sessions  rejected  the  appellants'  tender  of  the 
woman  S.  W.  to  prove  that  she  was  never  married  to 
J.  W.,  and  confirmed  the  order  of  justices,  subject  to  the 
opinion  of  the  Court  of  King's  Bench,  whether  the  evidence 
was  admissible  or  not  The  Court  held  it  was,  and  sent  the 
case  back  to  the  sessions ;  and  on  the  counsel  for  the  respond- 
ent requesting  that,  on  the  re«hearing,  the  sessions  might  be 
confined  to  the  examination  of  the  supposed  wife  and  of 
the  witnesses  who  were  to  speak  to  the  declarations,  &c, 
without  putting  the  respondents  again  to  the  expense  of 
proving  their  case,  the  Court  held  that  the  whole  case  must 
be  gone  into  again  at  the  quarter  sessions.  Lord  Kenyan 
adding,  that  in  a  case  in  tliat  Court,  where  the  same  otgec- 
tion  was  made,  Lord  Man^ld  said  it  was  like  grant- 
ing a  new  trial,  in  which  case  the  whole  case  must  be 
proved.  JSdie  v.  The  East  India  Company  (c)  is  also  in 
point.  [Aldersan,  B. — Suppose  the  justices  from  whom  the 
appeal  was  made  bad  determined  against  the  party  as  to 
this  first  count,  and  that  he  had  appealed  generally  in  this 
way,  and  had  given  notice  only  of  an  objection  on  the 
fourth,  could  he  have  gone  into  an  objection  to  the  flret, 
because  the  whole  matter  was  before  the  sessions?]  He 
could,  unless  he  had  misled  the  other  side,  for  no  particular 
grounds  of  appeal  are  required  by  the  act  [Parke,  B. — 
In  truth,  an  indictment  or  conviction  containing  several 
counts  is  nothing  more  than  a  bundle  of  different  informa- 


(a)  Bull.  N.  P.  326,    Easter         (b)  6  T.  R.  330. 
Term,  1734 ;  cited  Stra.  813.  (c)  2  Burr.  1216 ;  see  p.  1224. 
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tiona  lied  together ;  just  the  same  as  if  there  were  several        1847. 
informations  in  fact»  and  tied  together  with  one  string.    A 
person  oan  be  tried  on  two  informations  at  the  same  time. 
In  Bex  V.  fVard{a),  the  Court  treated  two  separate  counts 
of  an  information  as  separate  informations.    When  called 
upon  to  give  judgment  on  the  information,  with  respect 
to  the  first  counti  they  called  it  the  first  information,  and 
said  that,  as  to  the  second  information,  it  was  not  much 
for  defendants  to  prove  if  there  was  a  fault  in  it,  for  their 
opinion  being  that  the  first  was  good,  judgment  could 
be  given  against  him  on  the  first     Technicallj,  therefore, 
the  trial  was  on  four  informations  tied  together,  and  all 
disposed  of  at  the  same  time  on  one  common  plea  of  not 
guilty.     As  the  conviction  is  only  on  one  of  them,  and  the 
appeal  is  against  Uiat  conviction,  surely  that  information 
only  is  appealed  against  by  the  defendant.     This  is  not  an 
application  for  a  new  trial.]     The  analogy  to  it  is  suffi- 
ciently sti*ong  to  rule  this  case,  for  the  party  had  an  equal 
right  to  the  appeal    Again,  no  single  count  could  have 
been  removed  by  certiorari ;  so  that,  whether  each  count  is 
a  separate  information  or  not,  there  is  but  one  record,  and 
the  appeal  was  under  this  act  in  the  nature  of  a  new  trial  on 
the  whole.     [Pollock,  C,  B. — A  court  of  error,  in  award* 
ing  a  venire  de  novo  on  a  bill  of  exceptions,  or  writ  of  error 
on  special  verdict,  does  just  what  this  Court  does  on  grant- 
ing a  new  trial,  and  sets  aside  all  the  findings.    Parke,  B. — 
The  analogy  sought  to  be  established  with  the  case  of  a  new 
trial  faUs,  because^  in  the  form  of  granting  a  new  trial,  it  must 
necessarily  be  on  the  whole  record,  so  that  no  distinction 
can  there  be  made.     For  all  that  appears  on  the  record  is 
the  issue  and  return  of  the  venire  facias  juratores ;  so  that, 
alter  putting  in  issue  four  counts  or  pleas,  you  cannot  have 
that  venire  upon  one  or  less  than  all,  or  to  try  one  plea 

(«)  2  Lord  Rsym.  14GI,  1400. 
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1847.  only  ogaiDst  one  defendant  Whether  there  can  be  a  sepa- 
Rboina  ^^^  venire  de  novo  where  good  reason  appears  for  it  on  the 
_   V*  record,  is  another  question,  and  not  settled,    Alders&n,  B. — 

It  continually  occurs  that  the  verdict  is  in  favour  of  some 
of  the  defendants,  and  against  the  others.  A  new  trial  is 
granted  against  all  the  defendants.  {Pashky,  contrd. — In 
Regina  v.  Chmpertz  and  four  others  (a),  one  defendant 
was  acquitted  and  the  other  four  found  guilty,  three  of 
right  and  one  wrongly.  The  Court  of  Queen's  Bench 
granted  a  new  trial  to  the  defendant  wrongly  convicted, 
and  to  prevent  the  other  who  had  been  acquitted  firom 
being  tried  again,  it  made  a  suggestion  on  the  record, 
in  order  that  it  might  appear  why  it  was  so  awarded.) 
[Hatty  B. — The  recognizances  would  no  doubt  apply  to 
one  count  only.  Till  a  nolle  prosequi  is  entered  on  some 
one  coimt  as  against  some  one  defendant,  the  whole  must 
go  on.  Alderson,  B. — ^In  Jtex  v.  Bramley,  though  the 
Court  would  not  send  down  the  case  to  the  sessions  for 
the  hearing  of  only  one  witness,  they  sent  it  down  for  the 
hearing  of  one  point  only ;  and  in  my  practice  of  twenty 
years,  long  since  tliat  case,  that  was  often  done.]  By  s.  82, 
the  matter  to  be  appealed  agidnst  is  the  judgment  given 
on  the  information.  That  in  the  natural  sense  means  the 
whole  information,  so  as  to  prevent  a  garbled  new  triaL 
Where  power  was  intended  to  be  given  to  a  court  of  ap- 
peal to  reverse  or  confirm  in  part,  it  is  so  expressly  pro- 
vided, viz.  in  s.  84.  [ParA^,  B. — Suppose  the  first  three 
counts  had  required  very  different  evidence  to  support 
them  from  that  required  to  support  the  fourth,  and  the  de- 
fendant had  appealed  against  the  judgment  given  on  the 
fourth  count:  there  would  be  no  notice  from  the  crown 
of  any  objection  to  an  acquittal  on  the  other  counts ;  the 
crown  then  comes  with  the  same  evidence  that  was  exa* 

(a)  Reported,  but  not  on  this  point,  hi  16  Law  J.  (Q.  B.)  12U 
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mined  before  the  conyicting  justiceB,  and  the  defendant,  IB47* 
who  has  no  notice  or  expectation  that  the  witnesses  examined 
on  those  counts  will  be  examined  on  the  hearing  of  the  ap- 
peal, must  be  prepared  with  them  there.]  That  would  be 
so  on  the  words  of  sect  84,  and  this  is  an  appeal  against 
the  whole  judgment  [Aldersan,  B. — The  plain  meaning 
of  sect  84  is,  that  the  sessions  may  make  a  new  judgment 
upon  the  matter  appealed  against.  That  is  all.]  Nothing 
in  that  section,  or  the  rest,  is  inconsistent  with  the  argu- 
ment on  sect  82.  Further,  the  officer  was  not  such  a  party 
''aggrieved''  by  this  judgment  as  was  obliged  to  give  a  no- 
tice of  cross  appeal,  for  there  is  only  one  penalty.  [^Parke^  B. 
— Suppose  there  had  been  different  penalties  on  one  count.] 
The  evidence  set  out  on  this  record  would  shew  that  there 
was  only  one  penalty  of  which  evidence  could  be  given,  and 
.also  that  the  second  count  was  supported  as  well  as  the 
fourth.  [AUersoTif  B. — According  to  that,  the  crown  might 
recover  a  double  penalty  on  the  same  state  of  facts.  My 
doubt  is,  whether  the  officer  should  give  notice  of  appeal.  If 
he  should,  there  is  no  difficulty.  If,  as  you  say,  the  whole 
matter  is  before  the  Court  without  such  notice,  in  what  is 
the  party's  situation  different  from  his  having  notice  of 
appeal?]  If  the  whole  record  is  open,  the  evidence  in  the 
court  of  appeal  would  support  a  conviction  in  only  one 
penalty,  so  as  to  warrant  a  judgment  on  one  count  only. 
A  necessity  for  cross  appeals  by  one  party  against  one  part 
of  the  judgment,  and  by  the  other  party  agunst  the  residue, 
might  work  injustice  to  defendants  and  ignorant  men.  For 
instance,  a  defendant  might  say,  *'  an  act  of  bribery  has 
been  clearly  proved  against  me  on  the  fourth  count,  and  I 
will  not  appeal."  Still,  on  this  construction  of  the  act,  a 
skilful  officer,  knowing  that  much  stronger  evidence  existed 
in  support  of  the  second  count,  might  treat  it  as  the  only 
part  of  the  record  to  which  a  court  of  appeal  could  look, 
and  give  notice  of  appeal  accordingly.  He  would  establish 
the  chaige  on  the  second  count,  and  the  quarter  sessionB 

TOL.  XVI.  E  E  M.  W. 
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would  be  driven  to  give  judgment  for  another  penalty^ 
[Alder^any  B. — The  excise  officer  is  not  appealing*  PoUocht 
C.  B. — Cross  appeals  are  common  in  the  Privy  Coundl  and 
House  of  Lords.  Plait,  B. — ^It  would  be  new  in  crown 
cases,  if  the  crown  appealed  against  part  of  a  judgment 
and  the  defendant  as  to  the  rest.]  This  act  applies  only  to 
proceedings  in  courts  of  quarter  sessions  on  appeals  against 
convictions.  Now,  as  cross  appeals  are  unknown  in  such 
cases,  there  the  act  cannot  be  construed  to  embrace  crown 
cases.  [PoUoch,  C.  B. — In  the  case  you  put,  of  an  appeal 
by  the  officer  against  the  judgment  of  the  justices  as  to 
the  second  count,  the  sessions  would  have  to  inquire  whe- 
ther the  evidence  by  which  it  was  supposed  to  be  sustained 
had  not  been  used  upon  the  fourth  count,  so  as  to  be  inap- 
plicable to  any  other.  Parke,  B. — On  imposing  the  pe- 
nalty  under  the  diBcretionary  power  given  by  sect  84, 
they  would  inquire  whether  the  party  had  not  been  con- 
victed of  the  same  offence  under  the  other  count,  in  which 
he  had  acquiesced.]  It  is  a  sufficient  answer  that  the  quar- 
ter sessions  would  not  be  bound  so  to  inquire.  But  here 
the  officer  could  not  appeal,  not  being  the  party  aggrieved. 
The  appeal  being  against  the  whole  under  the  defendant's 
notice,  a  like  appeal  having  been  given  to  the  crown  under 
the  act,  the  defendant  could  not  turn  round  and  urge  that 
his  appeal  was  only  as  to  part  Sect.  82  means  that  a  per- 
son cannot  take  the  privilege  of  appealing  without  its  attend* 
ant  burden  of  the  condition  imposed  by  the  act,  viz.  that 
the  whole  record  shall  be  inquired  into  and  adjudged  on. 

Secondly,  the  second  count,  to  which  the  crown  proposes 
to  shiflb  the  judgment,  is  good,  and  the  conviction,  as  it  stood 
originally,  can  be  supported.  That  coimt  alleges,  that  the 
defendant  did  offer  to  give  to  a  certain  officer  of  excise 
divers,  to  wit,  two  securities  for  sums  of  money,  amounting 
together  to  the  sum  of  £20  of  lawftil  money  of  Great  Bri- 
tain, (that  is  to  say ),  two  promissory  notes,  each  of  them  for 
the  payment  of  £10,  in  order  to  corrupt,  &c.,  without  all^- 
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ing  them  to  be  unsatiflfied.  The  count  rests  on  the  words  1347. 
of  7  &  8  Oea  4»  c.  53,  s.  12^  yiz.  that  **  if  any  person  shall 
directly  or  indirectly  give  or  offer,  or  promise  to  give  to 
such  officer  or  person  so  employed  as  aforesaid,  any  sum  of 
money  or  other  recompense  or  reward  whatsoever,  or  any 
security  for  any  sum  of  money  or  other  recompense,"  he 
shall  incur  penalties.  Now  this  count,  by  averring  the 
value  of  the  notes,  alleges  more  than  is  required  by  those 
words.  [Pkat,  B* — -Would  this  enactment  be  infringed  by 
an  offer  of  two  promissory  notes,  which  had  been  paid  ?] 
Those  might  not  still  be  *^  securities  for  money  .^  In  many 
cases  it  would  be  impossible  to  prove  the  all^ation  if  made 
thus*  An  offer  to  an  excise  officer  of  two  good  securities 
for  the  payment  of  £20,  which  the  party  stated  himself  to 
have  in  his  pocket,  would  be  an  offer  of  a  bribe,  and  yet 
the  nature  or  value  of  the  security  would  not  lie  in  the 
knowledge  of  the  prosecutor. 

In  an  indictment  for  stealing  from  a  dwelling-house, 
the  statement  of  the  value  of  the  thing  stolen  is  neces- 
sary by  the  express  words  of  7  &  8  Geo.  4,  a  29,  s.  12, 
but  the  value  of  materials  suspected  to  be  purloined 
need  not  be  stated  in  a  conviction  for  being  in  possession 
of  them,  no  words  being  fotmd  in  17  Geo  3,  c  56,  s.  10, 
to  make  such  averment  requisite.  In  that  case,  Parhey  B., 
suggested,  that  the  distinction  originally  existing  at  com- 
mon law  between  grand  and  petty  larceny,  made  it  then 
necessary  to  allege  the  value  in  an  indictment  for  larceny, 
in  order  to  determine  the  punishment.  But  Regina  v. 
Booihroyd{a)  shews  that  it  depends  on  the  wording  of  the 
particular  statutes,  whether  the  value  of  a  ''  security,"  or  its 
remaining  unsatisfied,  need  be  stated  in  a  conviction.  Stat. 
7  &  8  Geo.  4,  a  29,  s.  6  expressly  places  the  stealing  of  a 
security  for  money  on  the  same  footing,  as  to  punishment, 
as  the  larceny  of  the  money  due  on  the  security  so  stolen, 

(a)  16  M  &  W.  1. 
££2 
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1847*  ^*  or  secured  thereby  and  remaining  unsatisfied ;"  so  that,  if 
stolen  in  a  dwelling-house,  and  partially  satisfied  to  an  ex- 
tent not  leaving  £5  due,  the  allegation  as  to  its  remaining 
unsatisfied  would  be  material  in  an  indictment.  It  is 
shewn  in  Regina  v.  BootJiroyd^  that  the  value  of  an  article 
obtained  by  false  pretences  must  be  alleged,  because  the 
party  may,  on  that  indictment,  be  convicted  of  larceny  (a). 
So  in  an  indictment  for  embezzlement,  Rex  v.  Johnson  (ft), 
in  order  to  meet  the  formal  rule  established  as  to  indict- 
ments for  larceny,  while  the  distinction  between  grand  and 
petty  larceny  existed.  [Parker  B. — Embezzlement,  since 
39  Geo.  3,  a  85  and  7  &  8  Greo.  4,  a  29,  s.  27,  is  treated 
in  the  same  way  as  larceny,  though  the  master  has  not  had 
the  possession  of  the  thing  received  and  embezzled  by  the ' 
servant  Stat.  39  Greo.  3,  c.  85  was  occasioned  by  the  de- 
cision in  Bazeley^s  case  (c).  Whether  the  indictment  could 
be  for  larceny  is  not  now  in  question.  [Parke,  B. — The  de- 
fendant here  did  not  promise  to  give  a  security  for  money, 
but  offered  to  give  a  specific  security.  That  offer  must  be 
of  some  specific  security  or  thing,  but  might  occasion  diffi- 
culty in  describing  what  the  security  was.]  In  Bex  v. 
Johnson,  Le  Blanc,  J.,  says,  *'  Here,  then,  the  indictment 
states  that  the  prisoner  received  divers,  to  wit,  nine  bank 
notes  &C.,  upon  which  it  was  argued  as  if  bank  notes  were 
not  the  specific  thing  made  the  subject  of  larceny.  For 
when  a  specific  thing  is  made  the  subject  of  larceny,  it  is 
only  necessary  to  describe  it  as  such  specific  thing,  it  being 
a  species  of  thing  that  is  the  subject  of  larceny.  For  in- 
stance, it  is  not  necessary,  in  charging  a  larceny  of  a  sheep, 
to  describe  it  either  as  a  wether,  ewe,  or  lamb  (d)«  Yet  it 
cannot  be  doubted,  if  such  an  argument  could  prevail,  that  it 

(a)  15  M.  &  W.  12, 13.  (d)  Qaere,  since  7  &  8  Geo. 

(6)  3  M.  &  Sel.  539 ;  2  Leach,  4,  c.  29,  s.  5 ;  see  cases  collected 

1103 ;  Hil.,  1815.  in  B.  v.  SPCidley,  2  Mood.  C.  C. 

(c)  2  Leach,  973 ;  East's  Pleas  34 ;    Dickenson's    Sessions,    by 

of  the  Crown,  571,  Feb.  1799.  Tyrwhitt,  6th  ed.  222. 
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"would  be  of  advantage  to  the  prisoner  that  it  should  be  de- 
scribed more  particularly;  because  if  it  were,  and  the  prose- 
cutor should)  in  such  case,  fail  to  prove  it  to  be  of  that  par- 
ticular description,  the  prisoner  would  thereupon  be  enti- 
tled to  an  acquittal.  So  also  it  may  be  said  of  bank  notes ; 
it  is  not  necessary  to  describe  it  particularly  as  a  bank  note 
for  the  payment  of  £1,  £5,  or  £20,  because,  for  whatever 
sum  it  may  be  payable,  it  is  still  a  bank  note.  In  like 
manner,  in  an  indictment  for  stealing  a  handkerchief,  it  is 
not  necessary  to  describe  it  as  a  handkerchief  of  any  specific 
make  or  materials,  as  that  it  is  of  silk,  linen,  or  any  other 
particular  quality.  The  aigument  upon  this  part  of  the 
case  has  arisen  from  the  practice  that  has  prevailed,  of  de- 
scribing the  particular  price  for  which  the  note  is  payable, 
and  that  the  money  secured  thereby  is  unsatisfied.  But 
the  answer  to  such  an  argument  is  this,  that  whether  it  be 
payable  for  one  sum  or  another,  it  is  equally  a  bank  note." 
Next,  the  four  months'  limitation  of  suing  for  the  pe- 
nalty is  not  provided  for  in  the  clause  which  constitutes 
the  oflbnce  and  imposes  the  penalty,  hut  is  prescribed  by 
a  subsequent  act  (a).  iParkey  B. — Then  that  needed  not 
to  be  noticed  at  all  in  the  information,  as  it  must  come  from 
the  defendant  (ft).] 


1847. 


Pashley,  contr&. — No  amendment  would  be  requisite  if 
the  information  was  good  in  form.  But,  first,  the  quar- 
ter sessions  had  no  jurisdiction  to  give  judgment  on  the 
second  count;  and  secondly,  if  a  discretion  to  entertain 
that  question  is  conferred  on  the  quarter  sesrions  by  that 


(a)  By  4  &  5  Will.  4,  c.  61, 
8. 19,  erery  information  for  the 
recovery  of  any  penalty,  or  for 
the  condemnation  of  any  seizure, 
shall  he  exhibited  before  the 
commiflBioners  of  excise,  or  jus- 
tice or  justices  of  the  peace  re- 


spectively, within  four  calendar 
months  next  after  the  offence  or 
offsnces  alleged  in  such  informa- 
tion shall  have  been  committed. 
(b)  Steel  V.  Smithy  1 B.  &  Aid. 
94;  S^neres  v.  Parker^  1  T.  R. 
141;  see  Id.  320,  and  7  T.  R.  27. 
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act,  no  decifflon  that  court  might  come  to  in  the  exerciae 
of  that  discretion  can  be  reviewed  here^  any  more  than  the 
mitigation  of  a  penalty.  {^Parke,  B. — The  defendant's 
notice  of  appeal  was  not  against  so  much  of  the  judgment 
of  the  convicting  justices  as  was  in  his  favour,  but  only 
against  that  part  which  was  adverse  to  him,  and  by  which 
he  was  aggrieved,  that  is,  by  the  judgment  on  the  fourth 
count.]  In  courts  of  error,  a  man  cannot  assign  errors  on 
anything  decided  in  his  favour,  unless  it  be  so  decided 
by  an  error  of  the  court.  In  point  of  law,  each  count  im- 
ports the  charge  of  a  totally  different  offence.  [Farke,  B. — 
Though  you  would  begin  by  assuming  that  the  several  offen- 
ces charged  in  the  record  were  different,  that  is  merdiy  prim& 
facie  so,  for  the  fact  may  be  that  there  was  but  one  offence.] 
The  question  of  the  innocence  of  a  party  charged,  when  de- 
cided in  his  fitvour  by  a  court  of  competent  executive  juris- 
diction, passes  in  rem  judicatam,  and  cannot  be  re-opened 
by  the  crown.  [Aldersan,  B. — The  clause  ^ving  the  appeal 
is  framed  in  an  extraordinary  manner.  The  quarter  sessions 
are  to  '*  re-hear  upon  oath,  and  to  re-examine  the  same 
witness  and  witnesses,  and  re^xmsider  the  same  evidence." 
That  is  confounding  *'  witness  "  with  "  evidence."  Suppose, 
from  whatever  cause,  that  different  evidence  is  given?  The 
sessions  are  not  to  ^'  examine  any  evidence,  or  any  witness 
or  witnesses,  other  than  or  different  from  the  evidence  and 
the  witness  or  witnesses  which  and  who  shall  have  been 
before  examined;"  so  thatif  a  witness  swore  one  thing  below, 
and  the  exact  contrary  at  the  quarter  sessions,  the  latter 
court  is  to  act  as  if  he  had  always  sworn  the  same  thing.] 
The  legislature  contemplated  some  person  other  than  the 
party  proceeded  against  as  the  party  to  appeal  The  party 
aggrieved,  whether  officer  or  defendant,  was  to  be  the  api)el- 
lant.  [Aldersan^  B. — Suppose  there  to  be  cross  appeals,  in 
one  of  which,  as  in  this  case,  the  defendant  appeals  against 
the  judgment  on  the  fourth  count,  and  the  officer  appeak 
against  the  judgment  on  the  second  count,  according  to 
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the  argument,  the  court  might  give  judgment  on  the  first.] 
Further^  the  officer  might  give  notice  that  he  abandoned 
his  appeal,  and  yet,  if  by  necessary  intendment  of  law 
that  appeal  is  against  the  whole  judgment,  he  might  next 
day  daim  to  support  hie  appeal  A  proceeding  by  infoiv 
mation  is  to  be  as  strictly  considered  as  an  indictment: 
see  Bac.  Abr.  tit.  Information  (A.).  The  case  of  Bex  v. 
Poole  (a)  appears  contrary  to  the  later  case  of  Parker  v. 
Godin  {by  TherCi  in  trover  for  plate  and  other  chattels,  the 
verdict  was  for  the  defendant.  On  motion  for  a  new  trial,  the 
verdict  was  held  wrong  as  to  the  plate,  and  right  as  to  the 
rest,  but  a  difficulty  arose,  as  the  new  trial  must  be  granted 
on  the  whole.  But,  on  consideration,  the  Court  held  that 
could  be  no  reason  to  refuse  a  new  trial,  for  if  the  merits  as 
to  those  other  things  were  with  the  defendant,  it  would  be 
ibund  for  him  as  to  them*  But  it  was  agreed  on  all  hands, 
that  if  one  defendant  be  acquitted,  and  another  found  guilty, 
that  defendant  can  have  no  new  trial  at  all  events.  In 
Beffina  v.  Crompertz  (c),  the  Court  of  Queen's  Bench  held 
that  a  new  trial  may  be  granted  to  defendants  who  are 
found  guilty,  without  a  new  trial  against  co-defendants  who 
are  acquitted  and  entered,  a  suggestion  on  the  record  accord* 
ingly.  [Aldersoni  B. — The  effect  of  granting  a  new  trial 
is,  that  tiie  previous  trial  does  not  appear  on  the  record.] 
The  Court  in  banc  has  a  general  supervision  over  all  the 
proceedings  at  Nisi  Prius,  and  exercises  equitable  discretion 
in  granting  new  trials.  Thus,  in  a  civil  case,  Fisher  v. 
BirreU{d)y  a  rule  was  made  absolute  for  a  new  trial  as  to 
an  issue  the  verdict  on  which  was  against  the  evidence. 
[Alderson,  B. — ^Every  new  trial  is,  strictiy  speaking,  an  ap- 
plication to  the  discretion  of  the  Court,  which  is  exercised 
with  analogy  to  the  rule  prevailing  as  to  a  venire  de  novo. 


(a)  Ball.  N.  P.  326 ;  Easter         (e)  Reported,  but  not  on  this 
Term,  1734.  point,  in  16  Law  J.,  Q.  B.,  121. 

(b)  Stra.  813.  (d)  2  Q.  B.  239. 
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analogy  of  tUs  case  is  perfect,  for  in  the  first  place  the 
mistake  was  of  the  court  in  entering  judgment  for  the  de- 
fendant on  the  second  count,  and  further,  the  crown  is  m- 
tereeted.  Again,  there  is  no  doubt  that  the  clause  giTing 
the  appeal  is  to  be  read  strictly,  and  it  gives  no  appeal 
against  anything  but  the  judgment,  that  is,  the  entire  deci- 
sion of  the  justices  on  the  whole  information.  Nor  could 
the  officer  appeal,  for  in  this  instance  he  was  not  the  party 
a^rieyed,  having  gone  only  for  one  penalty,  and  got  a  judg- 
ment in  his  favour.  Prim&  fiicie  the  several  counts  imported 
several  i^ences,  but  it  clearly  appears  firom  the  evidence 
set  out  in  the  conviction,  that  they  were  all  directed 
against  one  offence  only,  and  went  for  but  one  penalty,  so 
that  the  appeal  must  have  been  against  the  entire  decision 

of  the  justices. 

Cur.  adv.  vult 

The  judgment  of  the  Ck>urt  was  now  delivered  by 


Pollock,  C.  B. — In  this  special  case,  stated  for  our 
opinion  by  the  learned  recorder  of  Leeds,  under  the  au- 
thority of  7  &  8  Greo.  4,  c.  53,  we  are  of  opinion  that  the 
judgment  of  the  court  of  appeal  could  not  have  been  given 
for  the  crown  on  any  count  but  the  fourth.  We  are  also 
of  opinion,  that,  as  the  learned  recorder  decided  on  the 
hearing  that  there  was  no  evidence  to  sustain  the  fourth 
count,  the  defendant  is  entitled  to  be  altogether  exonerated 
from  the  charges  in  the  information.  The  focts  are  shortly 
these: — ^The  defendant  was  brought  before  magistrates  of 
the  borough  of  Leeds  to  answer  an  information  by  the 
excise,  consisting  of  four  counts,  and  was  convicted  on  the 
fourth  count  only.  He  thereupon  ^[ipealed  against  this 
conviction  and  judgment  to  the  quarter  sessions  for  the 
borough,  ^ving  the  notice  of  appeal  required  by  the  act. 
The  officer  prosecuting  for  the  crown  gave  no  notice  of 
appeal  against  the  judgment  of  the  justices  on  the  second 
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or  any  other  of  the  first'three  counts.  By  s.  84  of  the  above  1847. 
act»  the  court  of  appeal  is  confined  to  re-hear  the  same  evi- 
dence and  witnesses  as  had  been  examined  below.  Upon 
the  re-hearing,  at  the  borough  quarter  sessons^  the  learned 
recorder  thought  that  the  testimony  given  did  not  sustain 
the  charge  on  the  fourth  count,  and  that  the  defendant  was 
entitled  to  an  acquittal  upon  it  It  was  then  contended  that 
the  crown  was  entitled  to  judgment  upon  the  second  count, 
on  the  ground  that,  under  the  84th  section  of  7  &  8  Geo.  4, 
c.  53,  the  whole  case  was  re-opened  before  the  court  of  ap- 
peal, so  that  evidence  might  be  given  there  in  support  of 
the  charge  in  the  second  as  well  as  of  that  in  the  fourth 
count ;  and  consequently,  that,  notwithstanding  the  judg- 
ment appealed  against  had  been  limited  to  the  fourth  count, 
the  court  of  appeal  could  reverse  or  affirm  the  whole  or 
part  of  that  decision,  and  ^ve  a  "new  or  different "  judg- 
ment, so  as  to  acquit  the  appellant  on  the  fourth  count,  on 
which  he  had  been  convicted,  and  convict  him  under  the 
second  count,  on  which  he  had  been  acquitted.  For  the 
defendant  it  was  answered,  that  the  scope  of  the  inquiry 
before  the  court  of  appeal  was  limited  to  the  charge  in  the 
fourth  count,  in  respect  of  which  only  was  there  any  notice 
of  appeal;  and  that,  as  the  recorder  was  of  opinion  that 
there  was  no  evidence  to  support  that  charge,  the  appelhmt 
was  entitled  to  a  general  discharge  or  acquittal ;  and  we 
are  of  that  opinion.  The  learned  recorder  appears  to  have 
doubted  his  power  to  go  into  the  case  on  any  other  count 
than  the  fourth,  and  we  think  his  doubt  in  that  respect 
was  well  founded.  The  judgment  of  the  convicting  justices 
being  agiuust  the  information  as  to  tluree  of  the  counts  con- 
tained in  it,  it  was  as  open  to  the  officer  to  appeal  against 
that  part  of  their  judgment,  as  to  the  defendant  to  appeal 
against  their  judgment  on  the  fourth  count,  which  was  ad- 
verse to  him.  But  the  defendant  alone  appealed.  Now, 
as  it  cannot  be  taken  that  any  man  would  appeal  against  a 
judgment  in  his  favour,  the  defendant  could  not  be  sup* 
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1847.        posed  to  have  intended  by  his  appeal  to  insist  that  he  was 
'^  aggrieved "  (the  expression  of  the  statute)  by  the  judg- 
ment of  the  justices  on  the  second  count.     This  notice  of 
appeal^  then^  did  not  affect  that  judgment,  which,  as  far  as 
he  was  concerned,  stood  unappealed  against.    Then,  as  the 
officer  did  not  avail  himself  of  that  power  to  appeal  against 
it  in  order  to  obtain  a  conviction,  which  is  expressly  given 
him  by  the  same  section  (a),  the  defendant  would  naturally 
go  before  the  quarter  sessions  prepared  only  to  refute  the 
charge  against  him  on  the  fourth  count,  which  might  haye 
been  of  a  character  totally  different  from  that  laid  in  the 
other  counts.     In  the  absence  of  any  notice  of  appeal 
against  the  judgment  in  his  favour  on  the  first  three  counts, 
he  may  reasonably  be  supposed  to  have  relied  on  that  judg- 
ment as  binding  on  the  prosecutor.     If  the  crown  wished 
to  rely  on  any  other  count  besides  that  on  which  the  justices 
had  convicted,  their  officer  had  a  perfect  right  to  appeal 
in  respect  of  the  counts,  or  any  of  them,  upon  which  the 
defendant  had  been  acquitted.     But  we  think  that  in  such 
a  case  the  statute  makes  it  equally  incumbent  on  the 
crown  as  on  the  defendant  to  give  notice  of  appeal ;  and  in 
the  absence  of  such  notice  on  either  side,  the  inquiry  before 
the  court  of  appeal  must  be  limited  to  the  particular  charge 
affected  by  the  notice  actually  given.     This  point  is  deci- 
sive of  the  whole  case,  and  no  other  point  need  be  adverted 
to.     For  these  reasons,  we  shall  direct  that  the  recorder 
do  ^ve  judgment  for  the  appellant  altogether. 

The  following  was  the  rule  for  judgment: — 


"  In  the  Exchequer, 

*'  Monday,  the  1st  day  of  February,  1847. 

«  The  Queen  v.  S.  G.  Gamble. 
"  Whereas  the  28th  day  of  January  last  having  been  ap- 
pointed by  the  Court  for  the  argument  of  the  special  case 

(a)  7  &  8  Creo.  4,  c.  53,  8.  82 ;  ante,  p.  401^  note. 
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submitted  by  the  recorder  of  the  borough  of  Leeds,  for  its  1847. 
opinion  upon  certain  points  reserved  by  the  said  recorder, 
and  for  counsel  on  both  sides  to  attend,  on  which  day  the 
same  came  on  accordingly,  when,  upon  hearing  Sir  J.  Jervis, 
Knight,  her  Majesty's  Attorney-General,  Mr.  Ingham^  and 
Mr.  HaU,  respectively  of  counsel  on  behalf  of  her  Majesty, 
and  Mr.  Pashley,  of  counsel  on  behalf  of  the  said  S.  G. 
Gamble,  and  upon  reading  the  record  of  the  proceedings 
filed  in  the  office  of  her  Majesty's  remembrancer  of  this 
Court,  the  matter  was  adjourned  for  the  judgment  of  the 
Court  until  this  day.  Now  the  Court  declare,  that  the  re- 
corder of  the  borough  of  Leeds  had  not  the  power  to  amend 
the  conviction  of  the  justices  of  the  peace  for  the  said 
borough,  and  to  find  the  said  S.  G.  Gamble  guilty  on  any 
other  count  of  the  information  exhibited  against  him  before 
the  said  justices,  other  than  the  fourth  count  of  the  said 
information,  and  for  which  offence  on  the  said  fourth  count 
he  had  been  convicted  by  the  said  justices,  and  against 
which  conviction  the  said  S.  G.  (ramble  had  appealed  to 
the  quarter  sessions  of  the  said  borough,  and  do  therefore 
hereby  order  and  direct  that  the  order  of  the  quarter  ses- 
rions  of  the  said  borough  of  Leeds,  reversing  the  decision 
of  the  said  justices  on  the  fourth  count  of  the  information 
exhibited  against  tiie  said  S.  G.  (ramble,  be  and  the  same 
is  hereby  confirmed,  and  that  the  conviction  of  the  said 
S.  G.  Gramble  by  the  said  justices  be  and  the  same  is 
hereby  quashed  and  set  aside. 

«  Entered        H.  W.  Vincent, 

^^  Queen's  Bemembrancer." 
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MoNTPENNT  V.  Dering  and  Others. 

Jan,  29.  fTl 

A  testator  de-  J-  HE  foUowing  case  was  sent  by  Yioe-Chancellor  Wigram 

P.  M.,  his  im).  ^^^  *^®  opinion  of  this  Court. 

mSito^  to  the"  Ja^acs  Monypenny^  late  of  Maythom  Hall,  in  the  parish 

use  of  the  first  of  Bolvenden,  in  the  county  of  Kent,  was,  at  the  time  of 

of  P.  M.  for  ^6  making  of  his  last  will  and  testament  hereinafter  men- 

Z^iJ^^^t^  tioned,  and  thenceforth  up  to  and  at  the  time  of  his  death, 

the  first  son  of  seised  in  fee  simple  or  otherwise,  well  entitled  to  the  manors 

the  said  fint 

son,  and  the  or  reputed  manors  of  Maythom,   Nether  Forsham,   and 

%      _  9__  I  ^ 

his  body  r  and  ^ensham,  in  the  said  county  of  Kent,  and  also  to  the  man- 
in  default  of  sion-house  called  May  thorn  Hall,  in  the  said  parish  of  Rol- 

sndi  issne,  to  ,     '*                                                * 

the  use  of  all  venden,  and  to  divers  messuages,   lands,  tenements,  and 

the  so^aad  hereditaments,  situate  respectively  in  the  several  parishes  of 

sefw^ J'and  '  Rolvenden,  Tenterden,  Benendon,  Landhurst,  Newenham, 

suooessivelj,  Saint  Mary  in  Wittersham,  and  Stone  in  the  Isle  of  Oxney, 

for  the  like  in-  ,                                                               ,            , 

terestoandii-  in  the  county  of  Kent,  all  which  said  hereditaments  and 

had  b^ore^-  preoMses  were  of  gavelkind  tenure. 

rected  rejpeet-  'j^jg  g^ij  James  Monypenny,  being  so  seised  or  entitled 

of  P.  M.,  and  as  aforesaid,  and  being  of  sound  and  disposing  mind,  on  the 

body:  and  in  11*^  day  of  February,  1804,  duly  made  and  published  his 

of  A^W^r  ^*  ^^'^  ^^  testament  in  writing,  dated  the  11th  day  of 

P.  M.,  or  m  February,  1804,  and  duly  executed  and  attested  as  by  law 

case  of  his  not  .                          . 

leading  any  at  was  then  required  for  passing  real  estates  by  devise,  and 

then  wr*'  thereby  (after  devising  certain  lands  not  comprising  any  of 

P.  M.  never  ^^  hereditaments  hereinbefore  specified,  in  manner  therein 

had  any  issue.  ^                       ^                      ... 

Held,  thst  appearing)  he  devised  the  residue  of  his  said  real  estates  as 

tions  after  that  foUows: — ^^I  give  and  devise  my  said  house,  called  May- 

Se^^t^'of  ^^^^  Hall,  with  all  and  every  the  appurtenances,  and  also 

^e  body  of  all  the  rest,  residue,  and  remainder  of  my  manors,  messuages, 

p.  M.y  were  t*            •*      ^                                 j  i         -i*                          i               ^^ 

Toid  for  re-  farms,  lands,  tenements,  and  hereditaments,  and  real  estate 

moteness.  and  ■*.                 •                   •                      •                   •    ^ 

that  the  sons  whatsoever,  m  possession,  reversion,  remainder,  or  expect- 

had  ^''  *'^d  *"^^y>  (except  as  hereinbefore  devised),  to  the  uses,  intents, 

not,  by  the 

application  of  the  doctrine  of  cy-pres,  have  taken  an  estate  tail,  inasmuch  as  such  a  oonstmction 
of  the  will  would  be  to  make  the  estate  deroWe  in  a  line  of  suoocinon  different  from  that  which 

the  testator  had  expressly  designated. 
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and  purposes  following,  (that  is  to  say) :  To  the  use,  intent,         1847* 
and  purpose  that  mj  brother  Phillips  Monypenny  shall  re-   mowtpbwny 
ceiye  and  take  the  rents,  issues,  and  profits  thereof,  for  and  v. 

,     .         -  ni.  1  1./.         .  1  .  1  Dbrino. 

during  the  term  of  his  natural  life,  without  impeachment 
of  waste ;  and  from  and  immediately  after  his  decease,  to 
the  use  of  the  first  son  of  the  body  of  the  said  Phillips 
Monypenny,  for  and  during  the  term  of  his  natural  life ; 
and  from  and  immediately  after  his  decease,  to  the  use  of 
the  first  son  of  the  said  first  son,  and  the  heirs  male  of  his 
body ;  and  in  default  of  such  issue,  to  the  use  of  all  and 
every  other  the  son  and  sons  of  the  body  of  my  said 
brother  Phillips  Monypenny,  severally  and  successively,  ac- 
cording to  seniority  of  age,  for  the  like  mterests  and  limita- 
tioZ^  I  have  beforeSlcted  i^pecting  the  first  so^^ 
his  issue  of  the  body,  of  my  said  brother  Phillips  Mony- 
penny. And  in  default  of  issue  of  the  body  of  my  said 
brother  Phillips  Monypenny,  or  in  case  of  his  not  leaving 
any  at  his  decease,  to  the  use  of  my  said  brother  Thomas 
Monypenny,  for  and  during  the  term  of  his  natural  life, 
without  impeachment  of  waste ;  and  from  and  immediately 
after  his  decease,  to  the  use  of  Thomas  Monypenny,  eldest 
son  of  my  said  brother  Thomas  Monypenny,  for  and  dur- 
ing the  term  of  his  natural  life,  without  impeachment  of 
waste ;  and  firom  and  immediately  afiier  his  decease,  to  the 
use  of  the  first  son  of  the  body  of  the  said  Thomas  Mony- 
penny, son  of  my  said  brother  Thomas  Monypenny^  and 
the  heirs  male  of  his  body ;  and  in  default  of  issue  of  the 
body  of  the  said  Thomas  Monypenny  the  son,  to  the  use 
of  all  and  every  other  the  son  and  sons  of  the  body  of  my 
said  brother  Thomas  Monjrpenny,  for  the  like  estates  and 
interests,  severally  and  successively  according  to  the  seni- 
ority of  age :  And  in  failure  of  all  such  issue  of  my  said 
brother  Thomas  Monypenny,  to  the  use  of  him,  his  heirs 
and  assigns,  for  ever.  But  I  do  hereby  declare,  that  if  it 
shall  happen  at  any  time  hereafter  that  my  said  brothers, 
or  either  of  them,  their  or  either  of  their  issue,  shall  become 
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entitled  to  the  real  or  copyhold  estate,  or  any  part  thereof^ 
MoNTFBNinr  ^^  ^^  Elizabeth  Joddrell,  widow,  daughter  of  the  late 
^'  Phillips  Grbbon,  situate  in  the  said  parish  of  Bolvenden, 

or  in  the  parishes  of  Benendon,  Tenterden,  or  either  of  them, 
or  elsewhere,  then  and  in  that  case,  and  immediately  upon 
such  an  event  taking  place,  the  said  estates  hereinbefore 
devised  for  the  benefit  of  my  said  brothers  and  their  issue, 
shall  be  and  remain  to  the  use  of  the  next  person  entitled 
thereto  under  and  by  virtue  of  this  my  wiU,  in  the  same 
manner  as  they  would  have  done  if  the  person  so  succeed- 
ing to  the  Sfud  estates  late  of  the  sidd  Elizabeth  Joddrell 
were  actually  dead.  And  I  declare  that  my  sidd  devisees, 
as  they  may  hereafter  respectively  become  entitled  to  my 
said  estates,  shall  be  at  full  liberty  to  fell  and  cut  all  such 
timber  and  underwood  as  will  not  improve  by  standing,  and 
shall  not  be  impeached  or  impeachable  for  such  waste ;  and 
shall  and  may,  as  they  respectively  become  entitled,  grant 
leases  of  my  said  estates,  or  any  part  or  parts  thereof,  not 
exceeding  seven  years,  so  that  such  lease  and  leases  be 
granted  for  the  best  and  most  improved  rent  that  can  be 
procured  for  the  same,  and  so  that  no  sum  or  sums  of  money 
be  paid  by  any  lessee  or  lessees  in  consideration  for  such 
lease  or  leases." 

After  the  date  of  the  will,  and  before  the  date  of  the 
codicil  aft;erwards  stated,  the  testator's  brother,  Thomas 
Monypenny,  died,  leaving  his  son  Thomas,  named  in  the 
will,  him  surviving,  and  such  son  aft;erwards  took  the  name 
of  Thomas  Gibbon  Monypenny. 

On  the  26th  day  of  July,  1818,  the  said  testator,  James 
Monypenny,  being  of  sound  and  disposing  mind,  duly  made 
and  published  a  codicil  to  his  said  will,  dated  the  25th  day 
of  June,  1818,  and  executed  and  attested  as  by  law  was 
then  required  for  passing  real  estate  by  devise,  and  therein 
recited  that  his  brother  Thomas  had  died;  and  aft«r  recit- 
ing that  by  his  sdd  will  he  gave  and  devised  his  said  house 
called  May  thorn  Hall,  with  all  and  every  the  appurtenances. 
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and  also  all  the  rest,  residue,  and  remwider  of  his  manors,         1847. 
&C.,  hereditaments  and  real  estate  whatsoever,  in  posses-    monypbnnt 
sion,  &c.,  (except  as  thereinbefore  devised),  unto  and  to  the  ^' 

uses  in  the  said  will  expressed,  he  revoked  the  said  last- 
recited  devise,  and  did  thereby  give  and  devise  his  house 
called  Maythom  Hall,  with  all  and  every  the  appurtenances, 
and  all  and  every  other  his  said  manors  &c.,  hereditaments, 
and  real  estate  whatsoever,  to  the  uses,  intents,  and  pur^ 
poses  thereinafter  expressed  and  referred  to,  (that  is  to  say) : 
To  the  use,  intent,  and  purpose  that  his  wife  should  receive 
and  take  the  issues  and  profits  thereof  from  the  time  of  his 
decease,  for  and  during  the  term  of  her  natural  life,  without 
impeachment  of  waste,  but  subject  to  the  keeping  up,  sup- 
porting, and  maintaining  the  buildings  and  fences  belonging 
thereto ;  and  from  and  immediately  after  her  decease,  to 
such  and  the  same  uses  as  were  declared  of  the  said  house, 
manors  &c,  hereditaments,  and  real  estate,  by  his  said  will, 
and  subject  to  the  declaration  contained  in  his  said  will,  in 
case  his  said  brothers  or  either  of  them,  their  or  either  of 
their  issue,  should  become  entitled  to  the  said  estate  of 
Elizabeth  Joddrell,  widow.  And  the  said  testator  ratified 
and  confirmed  his  will  in  all  other  respects. 

The  said  testator,  James  Monypenny,  afterwards  made 
two  other  codicils  to  his  said  will,  neither  of  which  in  any 
manner  affected  the  disposition  of  his  real  estate  made  by 
his  said  will  and  first  codicil. 

The  said  testator  James  Monypenny  died  in  June,  1822, 
without  having  in  any  manner  revoked  or  altered  the  dis- 
position of  the  said  May  thorn  Hall  estate,  made  by  his  will 
and  first  codicil,  and  leaving  him  surviving  his  wife  Mary 
Monypenny,  and  his  brother  the  said  Phillips  Monypenny, 
and  the  said  Thomas  Gybbon  Monypenny,  son  of  his  de- 
ceased brother  Thomas  Monypenny.  On  his  death,  his 
widow,  Mary  Monypenny,  entered  into  the  receipt  of  the 
rents  and  profits  of  the  said  May  thorn  Hall  estate,  and  con- 
tinued to  receive  and  enjoy  the  same  until  her  death  in  the 

VOL.  XVI.  p  p  M,  w. 
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year  1826.     After  the  widow's  death,  the  said  Phillips 
M    YPENNT    Monypenny,  the  brother  of  the  testator,  entered  into  the 
V*  receipt  of  the  rents  and  profits  of  the  sud  estates,  and  con- 

tinned  in  such  receipt  until  the  time  of  his  decease.     In 
Michaehnas  Term,  1827,  Phillips  Monypenny  duly  snflPered 
a  common  recovery  of  the  devised  estates,  in  which  he  was 
vouched,  and  vouched  over  the  common  vouchee,  and  sudi 
recovery  was  declared  to   enure  to   the  use  of  the  said 
Phillips  Monypenny  in  fee.     By  a  settlement  executed  on 
the  nmrriage  of  Bobert  Joseph  Monypenny,  the  nephew  of 
the  said  Phillips  Monypenny,  with  the  defendant  Susannah 
Monypenny,   dated   10th  June,   1835,   the  said  Phillips 
Monypenny  charged  the  said  Maythom  Hall  estate  with 
the  payment  of  a  jointure  of  £300  per  annum  to  the  said 
Susannah  Monypenny,  in  the  event  of  her  surviving  the 
said  PhiUips  Monypenny  and  Bobert  Joseph  Monypenny. 
In  January,  1841,  Phillips  Monypenny  died,  without  ever 
having  had  any  issue,  but  having  made  a  will,  by  which  he 
devised  the  Maythom  Hall  estate  to  certain  uses  in  favour 
of  his  nephew  the  said  Bobert  Joseph  Monypenny  for  life, 
with  remainder  to  his  eldest  son  Bobert  Phillips  Deaiden 
Monypenny  for  his  life,  with  remainder  to  his  first  and 
other  sons  successively  in  tail  male,  with  divers  remainders 
over.     On  the  death  of  the  said  Phillips  Monypenny,  the 
said  Bobert  Joseph  Monypenny  entered  into  the  receipt  of 
the  rents  and  profits  of  the  said  Maythom  Hall  estate,  by 
virtue  of  the  said  devise  to  him  in  the  will  of  the  sud 
Phillips  Monypenny,  and  continued  in  such  receipt  until 
the   time  of  his  death.     In   September,    1842,   the  said 
Bobert  Joseph  Monypenny  died,  leaving  the  said  defend- 
ant Susannah  Monypenny  his  widow,  and  Bobert  Phillips 
Dearden    Monypenny   his    only   son,   then  an  infant   of 
the  age  of  six  years,  him  surviving;  and  the  said  Bobert 
Phillips  Dearden   Monypenny  thereupon,   by  two  of  his 
guardians  (being  the  defendants  Susannah  Monypenny  and 
Peregrine  Boyds  Dearden)  entered  into  the  receipt  of  the 
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rents  and  profits  of  the  Maythorn  Hall  estate,  subject  to         1847. 
the  jointure  of  his  mother  the  said  Susannah  Monypenny,    Monypbnkt 
and  is  still  in  possession  of  the  said  estates,  by  virtue  of  ^' 

the  devise  to  him  in  the  said  will  of  the  sidd  Phillips 
Monypenny. 

The  said  Thomas  Gybbon  Monypenny  has  become  en- 
titled to  and  is  now  in  the  possession  of  the  estates  of  the 
said  Elizabeth  JoddrelL  The  said  Thomas  Gybbon  Mony- 
penny is  married,  and  the  pLunti£^  Bobert  Thomas  Gybbon 
Monypenny,  is  his  first  son.  The  defendants  Thomas 
Gybbon  Monypenny,  Bobert  Phillips  Dearden  Monypenny, 
James  Isaac  Monypenny,  Phillips  Monypenny,  and  William 
Backhouse  Monypenny,  are  the  co-heirs,  or  represent  co- 
heirs of  the  testator  James  Monypenny,  at  the  time  of  his 
own  death  and  of  the  death  of  the  testator  Phillips  Mony- 
penny. 

The  phuntifi^,  the  said  Bobert  Thomas  Gybbon  Mony- 
penny, claims  the  Maythorn  Hall  estate  as  tenant  in  tail 
male  thereof,  by  virtue  of  the  devise  to  him  as  the  first  son 
of  the  said  Thomas  Gybbon  Monypenny,  in  the  will  of  the 
said  testator  James  Monypenny.  The  defendant,  the  said 
Bobert  Phillips  Dearden  Monypenny,  claims  to  retain  the 
possession  of  the  said  Maythorn  Hall  estate,  as  devisee  for 
life  under  the  will  of  the  said  Phillips  Monypenny,  subject 
to  his  mother's  jointure,  on  the  ground  that  the  said  Phillips 
Monypenny  acquired  the  fee  simple  of  the  said  estate  by 
the  said  common  recovery  suffered  by  him  in  1827;  and  he 
also  daima  aa  repreaenting  two  of  Ae  co-heirs  in  gavelkind 
of  the  testator  James  Monypenny,  in  case  the  limitation  in 
the  will  of  James  Mony{)enny,  succeeding  the  limitations  to 
the  first  son  of  Phillips  Monypenny  for  life,  should  be  held 
to  be  void.  The  defendant,  Thomas  Gybbon  Monypenny, 
claims  the  Maythorn  Hall  estate,  as  tenant  for  life  thereof 
by  virtue  of  the  devise  to  him  in  the  will  of  the  said  testator 
James  Monypenny,  on  the  ground  that  it  did  not  shift 
from  him  on  his  accession  to  the  estates  of  Elizabeth 
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1847.        Joddrell,  and  also  he  claims  by  descent  as  one  of  the  co- 
MoNYPBNNT    ^®™  ^^  gavelkind  of  the  testator  James  Monypenny,  in 
V.  ease  the  limitations  in  the  will  of  James  Monypenny,  sue- 

ceedmg  the  limitation  to  the  first  son  of  Phillips  Mony- 
penny for  life,  should  be  held  to  be  void.  The  said 
Susannah  Monypenny  claims  her  said  jointure  of  £300 
under  the  said  settlement  of  1832,  on  the  same  grounds 
upon  which  her  said  son,  the  said  Robert  PhiUips  Dearden 
Monypenny,  claims  his  life  estate. 

The  other  defendants,  representing  co-heirs  in  gavelkind 
of  the  said  James  Monypenny,  claims  the  said  Maythom 
Hall  estate,  on  the  ground  that  the  limitations  in  the 
will  and  codicil  of  the  said  James  Monypenny,  after  the 
devise  to  the  first  son  of  the  said  Phillips  Monypenny, 
were  void. 

The  questions  in  this  case  have  reference  to  these  con- 
flicting claims.  The  questions  for  the  opinion  of  the  Court 
are: — 

First,  what  estate  or  estates,  in  possession  or  in  remain- 
der, did  Phillips  Monypenny  take  under  the  will  and  codicil 
of  the  testator  James  Monypenny  in  the  devised  property? 

Secondly,  did  Thomas  Grybbon  Monypenny  take  any  and 
what  estate  or  estates  in  the  devised  property,  under  the 
same  will  and  codicil? 

Thirdly,  did  Robert  Thomas  Gybbon  Monypenny  take 
any  and  what  estate  or  estates  in  the  devised  property, 
under  the  same  will  and  codicil? 

Fourthly,  did  Phillips  Monypenny  acquire  any  and 
what  estate  in  the  devised  property,  under  the  recovery  of 
1827? 

Fifthly,  did  Susannah  Monypenny  take  any  and  what 
estate  or  interest  in  the  devised  property,  under  the  deed  of 
the  10th  of  June,  1835? 

Sixthly,  did  the  co-heirs  in  gavelkind  of  the  said  testator, 
at  his  death,  take  by  descent  from  the  testator  James 
Monypenny  any  and  what  estate  in  the  devised  property? 
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Each  party  is  to  be  allowed  to  refer  to  the  will  of  the         1847. 
testator  James  Monypemiy  as  part  of  this  case.  Montfwint 

The  case  was  fully  argued  in  Easter  Term,  1846,  (April       Dbrino. 
29th,  May  4th  and  5th),  by 

Hodffsan,  for  the  plaintiff. 

C  Hally  for  the  defendant  Thomas  Gybbon  Monypenny. 

Maltns,  for  Robert  Phillips  Dearden  Monypenny. 

Whitehursty  for  some  of  the  co-heirs  in  gavelkind. 

Coote^  for  Susannah  Monypenny;  and 

Wilkocky  for  the  other  co-heirs  in  gavelkind. 

The  arguments  are  fully  stated  in  the  judgment  of  the 
Court,  which  was  now  delivered  by 

BoLFE,  B. — This  case,  which  has  been  sent  to  us  for  our 
opinion  by  Vice-Chancellor  Wigramy  turns  entirely  on  the 
construction  of  the  will  of  James  Monypenny,  dated  the 
nth  day  of  February,  1804. 

The  testator,  at  the  time  of  making  his  will,  was  seised  in 
fee  of  a  house  in  Kent,  called  May  thorn  Hall,  and  of  other 
property  in  that  county,  all  of  gavelkind  tenure ;  and  by  his 
will  he  gave  the  stud  house,  called  May  thorn  Hall,  and  all  the 
residue  of  his  real  estate,  '^  to  the  use  and  intent  that  my  bro- 
ther Phillips  Monypenny  may  receive  the  rents  and  profits 
thereof  during  his  life,  and  afler  his  decease  to  the  use  of  the 
first  son  of  the  body  of  the  said  Phillips  Monypenny  for  his 
life,  and  after  his  decease  to  the  first  son  of  the  body  of  such 
first  son,  and  the  heirs  male  of  his  body ;  and  in  default  of 
such  issue,  to  the  use  of  every  other  son  of  my  said  brother 
severally  and  successively,  according  to  seniority  of  age,  for 
the  like  interest  and  limitation  as  I  have  before  directed 
respecting  the  first  son  and  his  issue ;  and  in  default  of  issue 
of  the  body  of  my  said  brother,  or  in  case  of  his  not  having 
any  at  his  decease,  to  the  use  of  my  brother  Thomas ;  and 
after  his  decease,  to  the  use  of  Thomas,  the  eldest  son  of  my 
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1847.         said  brother  Thomas,  for  his  life ;  and  after  his  decease,  to 

MoNTPiNiTT  ^^^  "®®  ^^  ^®  ^™*  ®^^  ^^  *^®  body  of  the  siud  Thomas  the 
V.  son,  and  the  heirs  male  of  his  body ;  and  in  default  of  issue 

of  the  body  of  the  said  Thomas  the  son,  to  the  use  of  every 
other  son  of  my  said  brother  Thomas,  for  the  like  estates 
and  interests,  severally  and  successively,  according  to  se- 
niority of  age ;  and  in  failure  of  all  such  issue  of  the  body  of 
my  said  brother  Thomas,  to  the  use  of  him,  his  heirs  and 
assigns." 

The  will  then  contains  a  proviso,  that  if  either  of  the 
testator's  brothers  or  their  issue  should  become  entitled  to 
the  Joddrell  estate,  then  the  estate  thereby  devised  for  the 
benefit  of  his  said  brothers,  and  their  issue,  should  remain 
to  the  next  person  entitled  thereto,  in  the  same  manner  as 
if  the  person  succeeding  to  the  Joddrell  estate  was  dead. 

Before  the  year  1818,  Thomas,  the  brother,  died,  leaving 
his  son  Thomas,  who  took  the  name  of  Gybbon  before  that 
of  Monypenny,  and  was  thenceforth  called  Thomas  Gybbon 
Monypenny.  By  a  codicil,  dated  the  25th  July,  1818, 
the  testator  gave  to  his  wife  a  life  interest  in  the  property 
in  question,  but  in  other  respects  confirmed  his  wilL 

The  testator  died  in  June  1822,  and,  on  his  death,  his 
widow  entered  on  the  property  in  question,  and  held  and 
enjoyed  it  till  her  death  in  1826.  On  her  death,  Phillips 
Monypenny  entered  on  and  held  and  enjoyed  the  property 
until  his  death  in  January,  1841,  having  in  1827  suffered  a 
recovery  of  it,  and  declared  the  uses  thereof  to  himself  in  fee. 
Phillips  Monypenny  never  had  any  issue. 

Since  the  death  of  Phillips  Monypenny,  the  parties  claim- 
ing under  the  recovery  have  been  in  the  enjoyment  of  the 
property. 

Thomas  Gybbon  Monypenny  has  since  become  entitled  to 
the  Joddrell  estate,  and  he  has  an  eldest  son,  Bobert  Thomas 
G.  Monypenny. 

There  are  four  claimants,  or  rather  classes  of  claimants,  to 
the  estate : — 
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Firsts  Bobert  Thomas  G.  Monypenny.     He  coBtends         1847. 
that  Phillips  Monypenny  took  an  estate  for  life,  with  re-    monypennt 
mainder  to  his  first  and  other  sons  sucessively  in  tail  male.       _  ^' 
with  remainder  to  Thomas  Gybbon  Monypenny  for  life, 
with  remainder  to  him  Bobert  Thomas  Gybbon  Monypenny 
in  taU  male ;  and  so  that  Phillips  Monypenny  having  died 
without  issue,   and  Thomas  Gybbon  Monypenny  having 
succeeded  to  the  Joddrell  estate,  Bobert  Thomas  Gybbon 
Monypenny  has  become  entitled  as  tenant  in  tail  male  in 
possession. 

Second,  Thomas  Gybbon  Monypenny  adopts  the  same 
construction  of  the  will  as  that  contended  for  by  the  son, 
except  that  he  contends  that  the  shifting  clause  did  not  take 
effect,  and  so  that  he  is  entitled  to  a  life  estate,  prior  to  the 
estate  tail  of  his  son. 

Third,  the  parties  claiming  under  the  recovery  and  the 
will  of  Phillips  Monypenny,  argue  that  he  took  an  estate 
tail,  and  so  by  the  recovery  acquired  an  absolute  estate  in 
fee  simple. 

Fourth,  the  co-heirs  of  the  testator  contend,  that  Phillips 
Monypenny  took  an  estate  for  life  only,  with  remainder  to 
his  eldest  son  for  life,  and  that  all  the  subsequent  remainders 
were  void  for  remoteness ;  and  so  that,  on  the  decease  of 
Phillips  Monypenny  in  1841,  without  issue,  the  co-heirs  of 
the  testator  became  entitled. 

The  claim  as  well  of  Bobert  Thomas  Gybbon  Monypenny 
as  of  his  father  Thomas  Gybbon  Monypenny,  is  founded  on 
the  hypothesis  that  the  sons  of  Phillips  Monypenny,  the 
first  tenants  for  life,  if  any  such  there  had  been,  would  have 
taken  in  succession  as  tenants  in  tail  male.  Now  there  is 
certainly  no  express  gift  to  them  as  tenants  in  tail ;  but  it 
is  contended,  that,  in  order  to  effectuate  the  testator's 
general  or  leading  intention,  they  must  be  held  so  to  take, 
according  to  what  has  been  called  the  doctrine  of  approxi- 
mation, or  cy  pres ;  and  as  much  turns  in  this  case  on  the 
question  whether  that  doctrine  does  or  does  not  apply, 


Dkbino. 


428  CASES  IN  THE  EXCHEQUER, 

it  will  be  right  to  consider  in  the  first  place  what  the 
„  doctrine  is« 

MONYPENNT 

V.  The  doctrine  of  cj  pres,  in  reference  to  questions  of  per* 

petuity,  arises  where  a  testator  gives  real  estate  to  an  un- 
born person  for  life,  with  remainder  to  the  first  and  other 
sons  of  such  person  in  tail  male,  or  with  remainder  to  the 
first  and  other  sons  of  such  person  in  tail  general,  with  re- 
mainder to  the  daughters  as  tenants  in  common  in  tail, 
with  cross  remainders  amongst  them.  In  such  a  case,  the 
course  of  succession  designated  by  the  testator  is  one 
allowed  by  law,  but  the  direction  that  the  first  taker 
should  take  for  life  only,  with  remainder  to  his  children  aa 
purchasers,  is  illegal,  as  tending  to  a  perpetuity.  In  such 
cases,  the  law,  in  order  to  prevent  the  testator's  intention 
from  being  entirely  defeated,  has  treated  his  expressed  tn- 
tention  as  divisible  into  two  parts :  first,  the  intention  that 
the  first  taker  and  his  issue  male  or  issue  general,  as  the 
case  may  be,  shall  all  take  in  succession,  according  to  the 
legal  course  of  descent ;  and  secondly,  the  intention  that 
the  first  taker  shall  take  an  estate  for  life  only,  and  that 
his  children  shall  take  as  purchasers.  And  the  two  inten- 
tions being  thus  ascertained,  the  Courts  have  treated  them 
as  independent  of  each  other,  and  have  said  that  the  ina- 
bility to  carry  into  effect  the  second  or  subordinate  inten- 
tion, shall  not  defeat  the  primary  or  general  intention ;  and 
such  a  devise  has  therefore  been  held  to  give  an  estate  in 
tail  male  or  in  tidl,  as  the  case  may  be,  to  the  first  taker. 
By  these  means,  the  estate,  if  left,  as  it  were,  to  itself,  vrill 
go  in  the  precise  course  marked  out  by  the  testator,  though 
it  will  be  (contrary  to  what  he  intended)  liable  to  be  di- 
vested from  that  course  by  the  act  of  the  first  taker. 
Whether,  in  such  a  simple  case  as  that  which  we  have 
stated  for  the  purpose  of  explaining  the  doctrine,  it  might 
not  have  been  better  originally  to  act  on  a  different  prin- 
ciple,— to  have  said  that  the  two  intentions  were  blended 
together,  and  so  that  the  language  of  the  will  afforded  no 
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guide  to  shew  what  the  testator  intended,  in  a  case  where         1847. 
his  will  in  its  integrity  could  not  be  carried  into  effect,  is  a    jJ^^^^ 
matter  in  which  it  would  be  yain  to  speculate.     The  doc-  ^' 

Dbbzno. 

trine  has  been  long  recognised,  and  we  should  be  unsettling 
land-marks  if  we  were  to  call  it  in  question.  The  doctrine 
is  nowhere  more  clearly  stated  than  in  a  note  of  the  late 
Mr.  Butler,  at  the  end  of  Feame's  Chapter  on  the  rule  in 
Shelley's  case  (a).  **  The  cases,"  says  Mr.  Butler,  **  in 
which  this  doctrine  has  been  received,  have  arisen  on  de- 
vises in  which  the  testator  has  expressed  himself  in  terms 
which  have  been  thought  by  the  Courts  to  contain  a  clear 
indication  that  the  devisee  and  his  issue  should  take  the 
lands,  and  an  intimation  of  the  mode  in  which  he  intended 
the  issue  should  take  them ;  and  his  language,  in  respect 
to  the  mode  of  the  issue's  taking  them,  has  been  thought 
by  the  Courts  to  be  such  as,  construed  literally,  imported 
limitations  contrary  to  kw.  In  construing  these  devises, 
the  Courts  have  considered  that  the  testator's  primary 
object  was  that  the  issue  of  the  devisee  should  take  the 
land,  and  that  the  mode  in  which  the  issue  should  take  it 
was  the  testator's  secondary  object,  or,  as  it  has  been  usu- 
ally expressed,  that  the  former  was  his  general  the  latter 
his  particular  intention.  Then,  in  conformity  to  their  uni- 
form practice  of  effecting  the  testator's  intention  as  &r  as 
possible,  they  have  thought  themselves  required  to  adopt 
that  construction  of  the  devise,  which,  by  including  the  de- 
visee, satisfied  the  testator's  general  intention  that  the  issue 
should  take,  but  which,  at  the  same  time,  by  raising  in  the 
issue  estates  different  from  those  which  the  testator  ap- 
peared to  have  intended  them,  sacrificed  to  that  extent  his 
particular  intention.  Thus,  where  the  testator  has  devised 
lands  to  a  person  and  his  issue,  and  has  appeared  to  intend 
to  devise  estates  by  purchase  to  the  children  of  unborn 
children  of  the  devisee,  the  Courts  have  considered  such 
limitations  contrary  to  law;  but  as  the  will  has  appeared  to 

(a)  Feame,  Cont.  Rem.  204. 
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1847.        them  to  shew  an  intentioD  that  the  issue  should  take,  and 
MoNTPKNNT   *^^  intention  could  be  effected  by  the  issue's  taking  de- 
V.  rivatively  through  the  ancestor,   the  Courts,  rather  than 

the  testator's  intention  should  abscdutely  fail  of  efiSect, 
have  put  such  a  construction  on  the  devise  as  vested  the 
inheritance  in  the  ancestor  himself.  Such  a  construction 
brings  all  the  parties  intended  to  be  benefited  by  the  testar 
tor  within  the  operation  of  the  devise,  and  thus  satisfies 
the  testator's  general  intention ;  but  in  respect  of  the  mode 
in  which  the  testator  would  be  thought  by  the  literal  mean* 
ing  of  his  language  to  intend  they  should  take,  this  is 
materially  varied,  and  thus  bis  particular  intention  is  sa- 
crificed." 

Such  being  the  general  doctrine,  we  have  only  to  see 
whether  it  is  applicable  to  the  will  now  before  us,  so  as  to 
give  estates  in  tail  male  to  the  sons  of  Phillips  Monypenny. 
The  devise  is  to  Phillips  Monypenny  for  life,  and  after  his 
death  to  the  first  son  of  Phillips  Monypenny  for  his  life, 
and  after  his  decease  to  the  use  of  the  first  son  of  such 
first  son  and  the  heirs  male  of  his  body,  and  in  default  of 
such  issue,  to  the  use  of  every  other  son  of  Phillips  Mony- 
penny, severally  and  successively,  according  to  seniority  of 
age,  for  the  like  interest  and  limitation  as  in  respect  of  the 
first  son  and  his  issue,  and  in  default  of  issue  of  Phillips 
Monypenny,  then  over.  Here,  it  will  be  observed,  no 
estate  is  given  to  any  other  grandson  of  Phillips  Mony- 
penny, except  the  eldest  son  of  each  of  his  sons ;  so  that  if 
Phillips  Monypenny  had  left  two  sons,  and  the  eldest  of 
those  sons  had  had  two  sons,  on  the  death  of  Phillips  Mony- 
penny and  his  eldest  son  and  grandson,  and  failure  of  issue 
male  of  the  eldest  grandson,  the  estate  would,  according  to 
the  testator's  express  intention,  have  gone,  not  to  the  se« 
cond  grandson,  but  to  the  second  son  of  Phillips  Mony- 
penny, and  so  through  the  whole  line  of  Phillips  Mony- 
penny's  sons.  In  this  case,  therefore,  it  was  no  part  of  the 
testator's  intention  that  the  male  descendants  generally  of 
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Phillips  Monypenny  should  take  the  estate,  but  only  a         1847. 
very  small  part  of  those  desceDdants,  namely,  the  eldest    mohtfbnkt 
direct  line  tracinsc  from  each  of  his  sons,  and  that  eldest      _  *• 
line  only. 

To  hold,  therefore,  that  the  sons  took  estates  in  tail  male, 
would  be,  not  to  efiSectuate  a  general  at  the  sacrifice  of  a 
particular  intention,  but  arbitrarily  to  force  on  the  testator 
an  intention  different  from  that  which  he  has  expressed ; — 
to  conjecture  what  the  testator  would  have  done  if  he  had 
been  aware  of  the  impossibility  of  carrying  the  estate  in 
the  course  of  descent  which  he  has  designated,  and  then  to 
bold  that  he  has  done  what  the  Court  supposes  it  probable 
be  would  in  such  circumstances  have  wished  to  do.  The 
doctrine  of  cy  pres,  if  it  be  such  as  we  have  described  it, 
and  such  as  it  is  stated  to  be  by  Mr.  Butler,  clearly  does 
not  warrant  any  such  decision ;  and  what  we  have  to  do, 
therefore,  is  to  see  whether  the  decided  cases,  which  haye 
carried  the  doctrine  the  furthest,  warrant  the  construction 
contended  for. 

The  case  which  is  generally  represented  as  having  pushed 
the  doctrine  further  than  any  other,  is  Pitt  v.  Jackson  (a). 
There,  Pinckney  Wilkinson,  having,  under  an  antenuptial 
settlement,  a  power  of  appointing  amongst  the  children  of 
the  marriage  lands  to  be  purchased  with  certain  trust- 
monies  comprised  in  the  settlement,  made  his  will  pursuant 
to  the  power,  and  thereby  directed  a  part  of  the  trust  funds 
to  be  apj^ed  in  the  purchase  of  real  estate,  to  be  settled  to 
the  use  of  his  daughter  Mary  for  her  life,  for  her  separate 
use,  with  remainder  to  trustees  to  preserve  contingent  re- 
mainders, and  after  her  decease,  to  the  use  of  all  her  chil- 
dren as  tenants  in  common  in  tail,  with  remainder  over. 
Inasmuch  as  Mary  the  daughter  was  of  course  not  in  esse 
at  the  time  of  the  bettlement,  the  attempt  to  give  her  a  life 
estate,  with  remainder  to  her  childrm  as  tenants  in  common 

(«)  2  Bro.  C.  C.  52. 
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1847«        in  tail,  was  an  attempt  to  do  what  the  law  would  not  allow, 

MoKTFBKirr    ^  tending  to  a  perpetuity.     But  Lord  Kenyan  held  that 

**  the  appointment  was  not  void,  but  might  be  carried  into 

efiect  cy  pres,  i.  e.  by  holding  that  Mary  the  daughter  took 

an  estate  tail. 

The  only  ground  on  which  this  case  can  be  explained  is, 
that  the  Court  divided  the  expressed  intention  into  Bevend 
parts,  holding  the  words  of  the  will  to  express  the  inten- 
tion, first,  that  the  daughter,  and  all  who  should  be  heirs 
of  her  body,  should  take  before  the  estate  should  go  over; 
secocdly,  that  the  daughter  should  have  a  life  estate  only ; 
and  thirdly,  that  her  children,  and  the  heirs  of  their  bodies, 
should  take  in  succession,  not  according  to  the  ordinary 
rules  of  law,  but  that  all  the  children  of  the  daughter  should 
take  as  tenants  in  conunon  in  tail;  and  the  two  latter  in- 
tentions being  illegal,  the  Court  executed,  or  professed  to 
execute,  the  testator's  intentions  as  nearly  as  the  rules  of 
law  would  permit,  by  giving  the  estate  to  the  daughter  and 
the  heirs  of  her  body.  It  is  very  difficult  reaUy  to  treat 
this  as  carrying  into  effect  any  part  of  the  testator's  ex- 
pressed intention ;  but  the  ground  of  decision  must  have 
been  that  it  did  bo.  In  truth,  the  case  can  hardly  be  relied 
on  as  an  authority ;  for,  as  is  pointed  out  by  Sir  E.  Sug- 
den  (a),  the  case  afterwards  came  before  Lord  Lough^ 
borough  on  two  bills  of  review,  and  he,  though  in  words 
he  assented  to  the  doctrine  of  Lord  Kenyouy  yet  in  truth 
acted  beside  or  even  against  it.  It  appears  from  the  report 
of  the  case  on  the  bills  of  review.  Smith  v.  lAnvt  CamelfordQi)^ 
that  the  daughter  under  the  settlement  took  an  estate  tail 
in  default  of  appointment,  and  Lord  Loughborough  held 
that  the  appointment  to  her  for  life  united  with  her  estate 
tail  under  the  settlement,  the  estates  appointed  after  her 
life  estate  being  void  for  remoteness,  so  that  ultimately  the 
daughter  took  an  estate  tail,  without  aid  from  or  applica- 

(a)  2  Powers,  64.  {b)  2  Yes.  jun.  096. 
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tion  to  the  doctrine  of  cj  pres.     In  a  late  case,  however^         1847. 
before  V.  C.  Wigraniy  Vanderplant  v.  King  (a),  that  learned   m^xTPENNY 
judge,  though  evidently  not  approving  the  doctrine  of  Pitt  »• 

y.  Jackson^  yet  seemed  to  think  it  a  subsisting  authority, 
and  in  fact  acted  on  it  as  binding  him  in  a  case  where  the 
devise  was  in  terms  precisely  similar.  In  considering  how 
far  these  two  cases  are  in  point  with  reference  to  that  now 
before  us,  it  must  be  observed,  that,  both  in  Pitt  v.  Jackson 
and  Vanderplant  v.  Kingy  the  persons  who  would  from 
time  to  time  take  under  the  cy  pres  doctrine,  would  never 
include  any  one  who  was  not  ah  object  of  the  testator's 
bounty.  In  both  those  cases  the  intention  was,  at  all  times 
and  in  all  possible  states  of  the  family,  to  benefit  heirs  of 
the  body  who  were  the  parties  taking  under  the  cy  pres 
doctrine.  The  persons  who  should  from  time  to  time  be 
heirs  of  the  body,  were  intended  to  take  in  common  with 
other  lines,  if  other  lines  there  were — alone,  if  there  were 
no  other  lines.  Moreover,  the  estate  was  not  to  go  over  so 
long  as  there  was  any  one  who  would  answer  the  descrip- 
tion of  heir  of  the  body  of  the  first  taker,  and  in  failure  of 
all  such  persons  it  was  to  go  over.  This  intention  was  ef- 
fectuated by  the  cy  pres  doctrine. 

In  these  particulars  the  present  case,  it  will  be  observed, 
differs  entirely  from  the  two  we  have  referred  to.  Here  it 
never  was  the  testator's  intention,  collecting  that  intention 
from  the  words  he  has  used,  to  benefit  any  heir  male  of  the 
body  of  any  son  of  Phillips  Monypenny,  except  those  who 
should  derive  title  through  an  eldest  son ;  and  the  doctrine, 
therefore,  which  should  give  the  estate  to  an  heir  male 
cliuming  through  any  other  line,  through  a  second  son  of 
Phillips  Monypenny's  eldest  son  for  instance,  would  ob- 
viously give  it  to  a  line  of  persons  whom  the  testator  did 
not  intend  to  benefit.  And  again,  on  failure  of  the  eldest 
line  of  male  descendants  claiming  through  Phillips  Mony- 

(a)  3  Hare,  1. 
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1S47.        penny's  ddert  eon,  the  intention  was  that  the  estate  siioiild 

MavTrmr  S^  ^^^^  ^  ^  '^^^  ^^'^  ^^  Phillips  Monypenny ;  whereas 
the  doctrine  of  cy  pres  woaU  carry  it  to  the  hein  male  of 
the  body  of  Phillips  ^lonypenny's  eldest  son,  L  e*  to  his 
second  son  and  his  male  descendants.  These  are  certainly 
important  distinctions  between  this  esse  and  JPUt  t,  Jaekmm 
and  Vandtrplant  v.  King  ;  and  withoot,  therefore^  mfaning 
to  say  that  the  doctrine  on  whidi  Lord  Kaufon  proceeded^ 
and  whidi  V.  C.  Wigram  felt  himsdf  bound  to  fiJlow,  is 
satisfiustory  to  oar  minds,  it  is  sufficient  for  us  to  say  that 
those  aatlMMities  are  not  precisely  in  point*  and  we  do  not 
fed  inclined  to  carry  the  doctrine  on  which  they  rest  one 
etq)  further,  which  we  should  be  dmng^  if  we  held  that 
they  governed  the  case  now  before  us. 

There  is,  however,  another  reported  case  of  an  earlier 
date,  in  which  this  some  ground  of  distinction  certainly  does 
not  exist.  We  aUude  to  the  ease  of  NiekoU  v.  NiehoB(ay, 
There  the  testator  devised  his  real  estates  to  the  second  son 
(unborn)  of  William  NichoU  for  his  life,  and  afler  his  death, 
or  in  case  he  should  inherit  the  paternal  estate,  then  to  his 
second  son  and  his  heirs  male,  and  for  default  of  such  issue 
to  the  third,  fourth,  and  other  sons  of  William  Nicholl  suc- 
cessively in  tail  male,  and  for  default  of  sudi  issue,  to  the 
first  and  other  sons  successively  of  J.  Nidioll  (who  was  un- 
married) in  tail  male,  with  remainders  ovar.  Two  questions 
arose :  first,  whether,  until  there  should  be  a  second  son  of 
William  Nichdl,  the  estate  went  to  the  heir  at  law,  or  to 
the  remainder-man ;  and  secondly,  what  estate  the  second 
son  of  William  Nicholl  would  take.  The  Court  of  Com- 
mon Pleas,  on  a  case  sent  by  the  Lord  Chancellor,  certified 
their  opinion,  first,  that  the  heir  at  law  and  not  the  r^ 
mainder-man  took  the  estate  till  there  should  be  a  second 
son  of  William  Nicholl ;  and  secondly,  that  such  second 
son,  in  order  to  effectuate  the  general  intention,  would  take 

(a)  2  W.  Bl.  1159. 
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an  estate  in  tall  male>  determinable  on  the  accession  of  the         1947. 

paternal  estate.  M^Ii^^T 

It  is  certainly  very  di£Gicult  to  see  how  this  construction  _  ^' 
had  any  tendency  to  carry  into  eSeci  any  general  intention 
of  the  testator,  collecting  the  intention  from  the  words  he 
had  used.  That  intention  would  clearly  never  include, 
under  any  possible  circumstances,  any  descendants  of  the 
second  son  of  William  Nicholl,  except  the  second  son  of 
such  second  son,  and  the  heirs  male  of  his  body,  i.  e.  the 
heirs  male  of  the  body  of  the  second  son  of  the  second  son, 
not  the  heirs  male  of  the  body  of  the  second  son  himself. 
Perhaps  the  Court,  seeing  that  as  to  the  third  and  all  sub- 
sequent sons  there  was  a  dear  expressed  intention  to  give 
successive  estates  in  tail  male,  might  have  felt  itself  war- 
ranted in  inferring  that,  in  spite  of  the  language  used  by 
the  testator,  his  intention  must  have  been  to  secure  the 
estate  to  aU  the  male  descendants  of  the  second  son,  though 
with  a  superadded  impossible  intent,  that  the  line  of  the 
second  son  should  take  in  priority  to  the  first,  supposing 
the  paternal  estate  to  have  descended  on  the  second  son  of 
William  Nicholl.  However  that  may  be,  the  case  is  cer- 
tainly one  which  it  is  very  difficult  to  explain  on  any  prin- 
dple  of  construction,  which  does  not  leave  it  to  the  Courts 
(where  the  testator  has  expressed  an  illegal  intention)  to 
reject  what  he  has  said,  and  make  the  estate  to  devolve, 
not  in  the  course  pointed  out  in  the  will,  but  in  some  other 
course,  which,  under  the  circumstances,  may  appear  con- 
venient and  easy  to  be  carried  into  effect. 

We  cannot  agree  with  the  observations  of  Mr.  Butler,  in 
the  subsequent  part  of  the  same  note  we  have  already  re- 
ferred to,  where,  in  speaking  of  this  case  of  Nicholl  y,  NichoU, 
together  with  the  other  cases  prior  to  Pitt  v.  Jackson,  he 
says,  that  in  aU  those  cases  the  ancestor  taking  an  estate 
tail  so  far  quadrated  with  the  estate  intended  by  the  tes- 
tator for  the  issue,  that  though  the  quidity  of  the  estate 
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1847.         taken  under  the  cy  pies  doctrine  would  be  different  from 
MoNTPBNNY    *^®  quality  of  the  estate  they  would  have  taken  under  the 
V-  willj  still  it  would  not  vary  the  course  or  order  of  the  de* 

volution  of  the  land.  That  observation  is  applicable  to  all 
the  cases  except  NickoU  v.  NichoUy  but  certainly  not  to 
that  case.  The  decision  there  appears  to  us  so  unintel- 
ligible,  that  we  cannot  think  ourselves  bound  by  it^  unless 
in  a  case  precisely  similar,  which  the  case  now  before  us 
is  not. 

.  Taking,  then,  the  doctrine  of  cy  pres  to  be  such  as  it  is 
from  the  passage  we  quoted  from  Mr.  Butler's  note,  we  do 
not  think  it  can  in  any  case  properly  be  applied,  so  as  to 
carry  the  estate  in  a  line  of  succession  different  from  that 
which  the  testator  has  directed.  Whether  we  should,  in  a 
case  precisely  similar  to  NtchoU  v.  NichoU  or  Pitt  v.  Jctck-- 
son  (followed,  as  the  latter  has  been,  by  V.  C.  ff^ram), 
feel  ourselves  bound  to  follow  those  decisions,  is  a  matter 
which  we  are  not  now  called  on  to  decide.  It  is  enough  at 
present  to  say,  that  they  do  not  seem  to  us  in  terms  to 
apply  to  this  case,  in  which,  therefore,  our  certificate  will 
be  in  conformity  to  what  we  consider  to  be  the  true  doc- 
trine, as  stated  by  Mr.  Butler. 

To  hold  that  the  sons  of  Phillips  Monypenny  took 
estates  in  tail  male,  would  be  to  hold  that  they  took  estates 
which  would  carry  the  property  in  a  different  course  of 
succession  from  that  indicated  by  the  testator.  This  would 
be  to  go  against  the  will,  and  not  to  carry  its  provisions  or  any 
part  of  its  provisions  into  effect.  The  consequence  is,  that 
in  our  opinion  the  eldest  son  of  Phillips  Monypenny,  if  he 
had  had  a  son,  would  have  taken  an  estate  for  life  only,  and 
all  the  subsequent  estates  are  void  for  remoteness. 

Some  stress  was  laid  in  the  argument  on  the  words 
giving  the  property  over  to  Thomas  Monypenny  in  default 
of  tMue  of  my  brother  Phillips,  or  in  case  of  his  not  leaving 
any  at  his  decease.     It  was  contended  that  these  latter 
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words,  whatever  the  construction  of  the  limitation  to  the         1847* 
children  of  Phillips  Monypenny,  made  the  devise  to  Thomas    Monypenny 

and  his  issue  scood,  inasmuch  as  it  was  to  take  effect  on  an       •    ^- 

°       '  ,  Dering. 

event  which  must  happen  within  the  allowed  period  of 
time,  namely,  at  the  death  of  Phillips  Monypenny,  if  he 
should  then  leave  no  issue,  which  event  happened.  But, 
looking  at  the  whole  context,  we  think  the  real  meaning  of 
the  words  was  only  this,  on  the  death  and  failure  of  issue  of 
my  brother  Phillips  Monypenny y  whether  that  failure  shall 
occur  at  his  own  death  or  aflerwards,  I  devise  to  Thomas ; 
and  therefore,  whether  the  word  issue,  there  used,  is  to  be 
construed  to  mean  issue  general,  or  such  issue  as  had  been 
previously  designated,  in  either  case  the  limitation  over 
will  be  void,  as  being  an  attempt  to  create  estates  which 
were  to  commence  at  too  remote  a  period,  namely,  the 
general  fiiilure  of  issue  of  Phillips  Monypenny,  or  the 
failure  of  the  particular  issue  mentioned  by  the  testator. 
The  limitation  would  not  be  set  up  by  holding  it  to  have 
given  an  estate  tail  by  implication  to  Pliillips  Monypenny, 
for  such  an  estate  tail  would  be  bad,  as  not  being  to  com- 
mence till  after  the  failure  of  the  particular  previous  estates, 
which  we  have  already  stated  are  void  for  remoteness. 

The  consequence  will  be,  that  the  gavelkind  heirs  arc 
the  parties  entitled,  and  we  shall  send  our  certificate  ac- 
cordingly. 


VOL.  xn.  G  a  M.  w. 
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Jan  23  Walton  v.  The  Universal  Salvage  Company. 

Service  of  a  Gt.  POLLOCK,  for  the  plaintiff,  moved  to  enter  an 
mons  onaderk  appearance  for  the  defendants,  on  an  affidavit  of  service  of 
the  ^to^"*'  the  writ  of  summons  on  a  clerk  in  the  office  of  their  eecre- 
of  a  corpora-      iarr*    Thc  defendants  were  incorporated  and  completely 

tion  aggre-  • 

gate,  is  not  registered  according  to  law,  and  the  secretary  acknowledged 
ti^  orthr'  the  fact  of  service.  The  direction  of  2  Will.  4,  c.  39,  s.  13, 
;;et;."Vnder  ^^  ^ccn  Complied  with. 

2  WiU.4,c.39, 

authorise  a  mo-  Parke,  B. — That  act,  in  directing  service  of  process  to  bo 
uingM,  or  to  ^adc  on  a  **  clerk  "  to  the  corporation  sued,  means  some  prin- 
enter  an  ap-      ^^^  officer,  not  a  clerk  in  its  secretary's  office.     Whether 

pearance  for  *^       ^  ^  '' 

the  defendant!,  there  is  any  difference  or  not  between  the  service  directed 

by  the  expression  '' served"  and  personal  service,  this  is  no 
service  on  the  secretary  or  any  principal  clerk  of  thc 
company.  Where  service  on  an  individual  is  injoined,  no 
distringas  would  be  granted  till  every  effort  has  been  made 
to  serve  him  personally ;  and  the  word  ''  served,"  as  here 
applied  to  corporations,  has  the  same  object,  viz.  personal 
service  on  a  principal  clerk  or  secretary. 

Alderson,  B. — If  an  act  directs  personal  service  on  a 
particular  person,  we  should  do  wrong  to  admit  equivalents 
in  lieu  of  that  service.  Two  more  attempts  must  be  made 
to  serve  the  secretary  personally,  and  if  any  inference 
should  then  reasonably  arise  that  he  does  not  choose  to  be 
served,  the  plaintiff  may  move,  not  to  enter  an  appearance, 
but  for  a  distringas. 

The  other  Barons  concurring, 

Kule  refused. 
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Dunn,  Administrator,  v.  Cox.  "^"^^^  ^^• 

Jl  ASHLEY  moved  to  diBcharge  a  rule  for  a  special  jury  ^f/!j\^' J 
obtained  by  the  defendant  upon  certain  affidavits,  and  casebyaspe- 
asked  for  the  rule  to  be  absolute  in  the  first  instance,  affected  by  any 
having  given  notice  to  the  other  side.      [The  Solicitor-  JJf  Attomef  or 
General  stated,   that  the  Crown  had  an  interest  in  the  SoUcitor-gcne- 

ral,without  affi- 

defendant's  estate.]     [Pollock^  C.  B. — That  suggestion  of  dayit,  that  the 
the  SoUcitor^General  is  sufficient  to  establish  the  fact  with-  tcrcatcd  in  the 
out  affidavit,  for  the  Crown  has  a  right  to  ask  a  trial  at  ^^^**^ou»ii 
bar;  but  the  general  right  of  the  subject  to  try  a  case  by  thatsuggestwn 
a  special  jury  can  only  be  touched  by  affidavit.     It  is  dent  to  obuia 
not  usual,  however,  to  grant  this  rule  absolute  in  the  first  *  ^™  •' 
instance  as  prayed,  and  cause  may  be  shewn  on  the  day 
after  to  morrow  (a).] 


(a)  In  the  Queen's  Bench,  no  special  jury:  Bash  v.  Pringy  9  D. 

rule  is  granted  to  discharge  a  spe-  P.  C.  180.    In  the  result,  the 

cial  jury,  but  the  rule  b  to  shew  case  is  tried  by  a  common  jury, 

cause,  in  two  days,  why  the  cause  unless  the  defendant  is  able  to 

should  not  be  tried  in  its  order,  obtain  a  special  jury  in  time, 
notwithstanding  the  rule  for  a 


BniDOEFonD  v.  Wiseman  and  Others.  Jan.  2C. 

ixTHESTON,  on  the  part  of  some  of  the  defendants,  judgment  as  in 
had  obtained  a  rule  for  payment  of  costs  of  the  day  ^y  be  moved 
for  not  proceeding  to  trial  pursuant  to  notice.  The  record  ^^^  ^'ai^cfrad- 
had  been  withdrawn  at  the  assizes.  The  Master  allowed  ants,  though 
the  plaintiff's  attorney  for  five  days'  attendance  there,  in-  ants  have  moT- 
duding  the  day  on  which  the  record  was  withdrawn.  A  rule  the^dayfo^not 
was  obtained  to  review  his  taxation,  in  order  to  disallow  proceeding  to 

trial. 

the  costs  of  that  day,  when  Hugh  Hill  shewed  cause,  and 

oa2 
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1847.        it  was  discharged  with  costs.     A  motion  was  afterwards 

BaiDCBFOBD    ^^^^  ^^  behalf  of  another  defendant  for  judgment  as  in 

»•  case  of  a  nonsuit.     The  Master  hesitated  to  draw  up  the 

rule,  as  costs  of  the  day  had  been  already  moved  for  in 

the  cause. 

But  per  Parke,  B. — That  rule  only  applies  where,  after 
moving  for  the  costs  of  the  day,  the  same  party  moves  for 
judgment  as  in  case  of  a  nonsuit  (a). 

Rule  granted  for  judgment  as  in  case  of  a  nonsuit 


(a)  See  Rhodes  v.  Thomas,  2  Dowl.  &  L.  531. 


j^^  27.  RisHwoRTH  V.  Dawes. 

After  leave  A.  RULE  had  bccn  obtained  by  Fbod,  for  setting  aside  a 

the^dedaration  judgment  of  uou  pros.     On  the  nth  November  pleas  were 

Qfcos^sfSr'  delivered;  on  the  16th  an  order  to  amend  the  declaration 

defendant  did  y^^^  Bcrvcd  ou  the  defendant's  attorney,  who,  on  that  occa- 

not  serve  a  rule   ' ,  ,     ,  "^  i  j  i_ 

to  plead  several  siOD,  told  the  plaintiff's  attorney  that  the  pleas  would  be 
produce  to  the  different,  and  that  he  had  better  get  a  summons  to  tax 
«/il?;?!l^^^^^^    the  costs  of  amendment.    The  order  to  amend  was  drawn 

pleas  as  meant 

to  be  amended,  up  upon  payment  of  costs  to  be  taxed.     The  costs  were 

withG*.  Brf.  ,  ,  ,        1  .     ./w 

costs  for  taxed  on  the  2l6t:  the  plaintuTs  attorney  did  not  attend 

The  pontiff  ^^^  taxation  pursuant  to  notice  given  on  the  20th,  but 
replied  to  the      amended  the  declaration,  and  left  it  with  6s.  8rf.  at  the 

old  pleas,  and  ' 

made  up  and      oflScc  of  the  defendant's  attorney.     The  plaintiff's  attorney 

delivered  the  J  ir  j 

issue,  with 

notice  of  trial,  though  the  defendant  was  not  under  terms  to  r^oin  gratis.  The  deliverj  of  the 
issue  was  set  aside :  but  held  that,  as  no  production  of  the  intended  new  pleas  took  place  on 
taxing  the  costs  of  amendment,  the  defendant  had  no  right  to  sign  judgment  of  non  pros. 
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then  made  up  the  issue^  adding  a  replication  to  the  old        1847. 
pleas,  and  delivered  it  with  notice  of  trial  to  the  defendant's    r^shwokth 
attorney.     On  the  20th  the  defendant  had  been  prepared  ^* 

to  plead,  but  did  not,  and  did  not  serre  the  rule  to  plead 
several  matters.  The  issue  and  notice  of  trial  were  set 
aside  on  the  25th.  No  fresh  step  was  taken  till  the  7th 
December,  when  the  defendant's  attorney  demanded  a 
replication  to  the  old  pleas,  and  afterwards  signed  judg- 
ment of  non  pros. 

Chamoch  shewed  for  cause,  that  the  defendant  was  not 
under  terms  to  rejoin  gratis,  or  bound  to  draw  up  the 
rule  to  plead  several  matters  till  after  payment  of  the 
costs  of  amendment.  [AldersoHy  B. — Was  it  a  condition 
of  the  order  to  amend  that  costs  should  be  paid  (a)?] 

Flood,  contri. — The  amendment  of  the  pleas  must  take 
place,  before  it  can  be  known  what  the  pleadings  arc. 

Parke,  B. — What  was  set  aside  was  not  the  replication 
contained  in  the  issue,  but  the  delivery  of  the  issue.  The 
judgment  of  non  pros,  was  therefore  wrong;  no  costs  were 
to  be  taxed  unless  the  defendant  pleaded  de  novo.  The 
practice  is  to  tax  costs  on  production  before  the  Master  of 
the  drafl  pleas  as  intended  to  be  amended,  with  68,  Sd.  costs 
for  amending.  That  production  not  having  taken  place, 
there  is  no  proof  of  any  intention  to  plead  several  or 
different  pleas.  The  rule  must  be  absolute  for  setting 
aside  the  judgment  of  non  pros.,  on  payment  of  costs. 

Bule  absolute. 

(a)  If  no  such  condition  exists,  of  costs,  they  not  being  costs  in 

and  no  undertaking  by  the  attor-  the  cause :  Pugh  v.  Kerr,  5  M.  & 

ney  to  pay  the  costs,  the  order  W.  164.    See  6  M.  &  W.  17;  1 

might  be  abandoned  by  the  par-  B.  &  C.  651;  2  N.  R.  473. 
ty  obtaining  it  after  the  taxation 
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1847. 

j^^^  28.  HaNKINSON  !?•  BiLBY. 

The  use  of  Q  ASE.  The  declaration  stated,  that  the  plaintiff,  before 
an  indictable  and  at  the  Committing  of  the  grievances,  was  a  gardener,  and 
tionabie  or  not  thereby  acquired  great  gains,  and  earned  his  livelihood ;  and 
thrwnM  in*  *^^*  *^®  defendant,  well  knowing  &c,  on  &o.,  in  a  discourse 
which  they  may  which  he  had  of  and  concerning  the  pluntiff,  and  of  and  con- 
stood  by  by-  ceming  him  as  such  gardener,  in  the  presence  and  hearing 
acquainted  with  of  divers  Subjects,  then  in  the  presence  and  hearing  of  the 
whidl'^  re-  ^^  subjects,  falsely  and  maliciously  spoke  and  published 
late,  or  which  of  and  concerning  the  plaintiff,  and  of  and  concerning  him 
them  a  privi-  as  such  gardener,  the  fabe,  scandalous,  malicious,  and  de- 
nlMtion,°and"  famatory  words  following  (that  is  to  say) : — **  You  (mean- 
te  ^tTTh  ™"  ^^  ^^  plaintiff)  are  a  thief,  and  a  bloody  thief.  You  (mean- 
speaker  in  ut-  ing  the  plaintiff)  get  your  (meaning  the  plaintiff's)  Hving 
the  presence  of  by  it.  You  (meaning  the  phdntiff )  have  robbed  Mr.  Lake 
u  immaterial!"  ^^  ^^^»  *^^  would  have  robbed  him  of  more,  only  you 

(meaning  the  plaintiff)  were  afraid.  I  (meaning  himself, 
said  defendant)  did  mean  what  I  said ;  be  off,  I  don't  want 
any  bloody  thieves  (meaning  the  plaintiff)  here.  You 
(meaning  the  plaintiff)  know  you  (meaning  the  plaintiff) 
robbed  Mr.  Lake  of  £30."  By  means  of  the  speaking 
and  publishing  which  words  divers  persons  have  believed 
the  plaintiff  to  be  a  person  guilty  of  the  offences  and  mis- 
conduct imputed  to  him,  &c.  Pleas,  not  guilty;  and  other 
pleas  which  became  immaterial.  At  the  trial,  before 
Rolfe^  B.,  it  appeared  that  the  words  were  uttered  by  the 
defendant,  a  toll  collector,  to  the  plaintiff,  as  he  passed  the 
Kingsland  turnpike-gate,  in  the  presence  of  several  per- 
sons as  well  as  the  witness.  The  nature  of  the  previous 
conversation  between  the  plaintiff  and  defendant  did  not 
appear.  The  learned  Baron  told  the  jury,  that  it  was  im- 
material whether  the  defendant  intended  to  convey  a  charge 
of  felony  against  the  plaintiff  by  the  words  used,  the  ques- 
tion being,  whether  the  bystanders  would  understand  that 
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charge  to  be  conveyed  by  them.    Verdict  for  the  plaintiff       1847. 
for  £5. 


Hun\frey  now  moved  for  a  new  trial,  on  the  ground  of 
misdirectioD.  No  special  damage  being  laid,  it  was  neces- 
aary  to  shew  the  words  to  be  actionable  in  themselves.  The 
witness  called  by  the  plaintiff  to  prove  the  words  was  pur- 
posely selected,  he  not  having  heard  the  previous  conver- 
sation between  the  plaintiff  and  defendant.  Mr.  Starkie, 
in  his  work  on  Libel  (a),  says,  '*  It  is  incumbent  on  the 
party  who  complains  that  he  has  suffered  from  an  impu- 
tation of  crime,  to  shew  with  certainty  the  injurious  nature 
of  the  communication.  In  order  to  establish  this  point,  two 
circumstances  are  necessary :  first,  that  the  words  or  signs 
used  should,  eitiier  of  themselves  or  by  reference  to  circum- 
stances, be  capable  of  the  offensive  meaning  attributed  to 
them ;  secondly,  that  the  defendant  did  in  fact  use  them 
in  that  sense."  He  afterwards  says  (ft),  '*  It  is  now  the 
settied  rule  of  law  that  judges  and  juries  shall  understand 
words  in  that  sense  which  the  author  intended  to  convey 
to  tiie  minds  of  the  hearers,  as  evidenced  by  the  whole  cir- 
cumstances of  the  case."  [Parkey  B. — The  drift  of  Mr. 
Starkie's  remarks  is  to  shew,  that  the  effect  of  the  words 
used,  and  not  the  meaning  of  the  party  in  uttering  them, 
is  the  test  of  their  being  actionable  or  not :  that  is,  first 
ascertain  the  meaning  of  the  words  themselves,  and  then 
give  them  the  effect  any  reasonable  bystander  would  affix 
to  them(c).  A  man  must  be  taken  to  mean  what  he 
utters.  If  he  use  words  imputing  felony,  he  will  be  taken 
to  have  used  them  maliciously,  unless  he  gives  some  suffi- 
cient excuse  for  using  them,  as  in  giving  the  character  of  a 
servant  on  request,  making  a  charge  to  a  constable,  &c. 
My  brother  Bolfe  thought  that  the  question  was,  what  was 
the  effect  on  the  bystanders  of  the  words  used,  not  what 


(a)  2nd  Edit.,  Vol.  1,  p.  44.  (c)  See  per  HoUy  C.  J.,  Smera 

Ih)  Id.,  p.  46.  V.  n<msey  Holt's  R.  39. 


Hankinsok 

V, 
BiLBY. 
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1847.        the  defendant  secretly  intended  in  his  own  mind]    In 
Hankinson     Tempest  v.  Chambers  (a),  the  declaration  alleged  that  the 
V*  defendant  had  charged  the  plaintiff  before  a  magistrate  with 

haying  felaniatisly  taken  away  the  defendant's  shutters. 
The  written  information  was  for  unlawfully  taking  them 
and  converting  them  to  his  own  use,  viz.  a  mere  trespass. 
The  defendant  having  got  the  warrant,  said  to  the  plaintiff's 
agent,  ''  I  have  got  a  warrant  for  Tempest.  I  will  adver- 
tise a  reward  to  apprehend  him.  I  shall  transport  him  for 
felony."  Lord  EUenbortmgh  sdd,  '*  The  case  is  reduced  to 
the  speaking  the  words.  The  defendant  probably  thought 
that,  as  he  had  obtained  a  warrant,  the  plaintiff  had  been 
guilty  of  felony.  The  warrant  was  improperly  granted. 
This  is  different  from  the  case  of  words  spoken  without 
explanation  to  a  stranger,  since  they  were  spoken  to  one 
who  had  been  employed  as  the  plaintiff's  agent,  and  arose 
out  of  the  situation  of  the  parties.  He  put  his  own  sense 
on  the  warrant;  I  do  not  think  he  meant  more.  If  you 
are  of  opinion  that  he  meant  substantively  to  impute  a 
charge  of  felony,  the  plaintiff  will  be  entitled  to  a  verdict, 
but  not  otherwise."  {Aldersorii  B. — ^In  that  case,  had  there 
been  bystanders  parties  to  or  hearers  of  the  conversation, 
who  did  not  know  the  whole  of  the  matter  to  which  the 
words  referred,  as  the  witness,  from  his  connection  with  the 
plaintiff,  did,  the  intent  of  the  defendant  in  using  the  words 
would  have  been  material.  In  this  case,  had  there  been  no 
bystanders  who  could  understand  the  words  as  imputing 
felony,  or  who  knew  all  about  the  afiair  respecting  which 
they  were  uttered,  the  judge's  direction  would  have  been 
wrong,  for  it  would  then  be  damnum  absque  injuriA,  the 
injuria  being  the  having  no  lawful  occasion  to  impute 
felony.  Parke,  B. — The  witness  appears  to  have  been 
well  acquainted  with  the  affair  to  which  the  words  related. 
If  the  bystanders  were  equally  cognizant  of  it,  the  defend- 

(a)  1  Stark.  N.  P.  C.  67. 
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ant  would  have  been  entitled  to  a  verdict;  but  here  the         1847* 
only  question  is,  whether  the  private  intention  of  a  man     hankin»om 
who  utters  injurious  words  is  material,  if  bystanders  may  «'• 

fairly  understand  them  in  a  sense  and  manner  injurious  to 
the  party  to  whom  they  relate,  e.  g.  that  he  was  a  felon. 
Here  no  occasion  appears  for  uttering  the  words  at  all,  so 
that  the  defendant  is  altogether  a  wrong-doer.  But  had 
he,  in  his  defence,  shewed  a  lawful  occasion  to  speak  the 
words  he  did,  then  his  private  intention  in  uttering  them 
might  be  material  For  if  the  conmiunication  was  privi- 
leged, his  motive  in  making  it  would  appear.  Aldersan,  B. — 
In  order  to  make  a  communication  privileged,  the  occasion 
must  justify  the  uttering  of  actionable  words.] 

Some  doubt  being  suggested  as  to  the  facts  proved,  the 
Court  conferred  with  Bolfe,  B. ;  and  the  next  day. 

Pollock,  C.  B.,  said — We  find  from  my  brother  Bolfef 
that  there  were  several  bystanders  who  not  only  might  but 
must  have  heard  the  expressions  which  form  the  subject  of 
this  action.  That  disposes  of  the  case  as  to  the  matter  of 
law.  Words  uttered  must  be  construed  in  the  sense  which 
hearers  of  common  and  reasonable  understanding  would 
ascribe  to  them,  even  though  particular  individuals  better 
informed  on  the  matter  alluded  to  might  form  a  different 
judgment  on  the  subject. 

Bule  refused. 
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1847. 

Jan.  28.       YouNQ  and  John  Atkinson,  Aaagaeea,  &c,  v.  Walebb, 
Sheiiff  of  Yorkshire,  and  Ooden  (a). 

An  Momej'a  X  HIS  Cause  stood  for  trial  at  theYorkahirc  Summer  Aaeizes, 

ferredrortBi-  1846,  but  wfls  Withdrawn  on  the  terms  of  the  defcDdants 

e'&Vvict'.  P'^yi'ig  £2000  damages,  and  all  costs,  without  taxation, 

"t.^^'h^t'  '^^^  following  was  the  consent  signed  by  the  attomies  on 

i<giied  bj  bim,  botb  sides : — 

letter  ligned  bj       "17th  July,  1846.  "We  consent  to  a  judge's  order  to  stay 

liM  to^it"'*''  proceedings  on  payment,  on  the  first  day  of  next  term,  of 

Where,  br  £2000  for  damaees,  and  also  all  costs  which  llie  plaintiffs 

conient  of  par.  =*  i      ,         .      i  ■  •  . 

ties,  aTerdictii  may  have  been  put  to,  whether  m  the  action  or  otherwise, 

Damedfo'da-"  relating  to   the   subject-matter  of  the  cause  as  between 

2m°li  ""I*       attorney  and  client,  and  that  without  being  subject  to  any 

to  which  pluD-  taxation  whatever,  with  the  osual  terms  in  de&ult  of  pay- 
tiff  bud  been  '  '' 
pat  reUling  to     ment. 

\auttr  oTtiie         "^^  following  order  was  afterwards  drawn  up  on  the  20Ui 
c»uM,  m  be-       gf  July,  and  signed  by  the  judge  at  Chambers : — 

and  client, 
without  being 

■ubject  to  tax-    Yonng  aod  Another,i     Upon  hearing  the  attomies  or  agents 
agreement  u  to  iKn»w>      •     I  ^^^  jj^^jj  eides,  ond  by  Consent,  I  do  order 

WalkerandAnotherJ  that  further  proceedings  in  tluscausebe 
stayed;  but  in  case  default  be  mode  in  payment  of  £2000  for 
reasopabie  on     damages  due  from  the  defendants  to  the  phuntiffa,  for  which 
liberal  waj,  and  tfajs  action  is  brougb  t,and  also  all  costs  which  the  phiin- 
dhuuT  rule"'     t''^^  may  hare  been  put  to,  whether  in  the  action  or  other- 
wise, relating  to  the  subject-matter  of  the  cause,  as  between 
attorney  and  client,  on  the  2ni3  day  of  November  next,  (no 
taxation  to  be  necessary),  thepluntiffs  shall  be  at  liberty  to 
sign  final  judgment  and  issue  execution   for  the  whole 
amount  remtuning  unpud  at  the  time  of  such  default^,  with 
costs  of  judgment  and  execution,  sheriff's  poundage,  officers' 

(a)  A  pluntiff  named  in  a  £.  fa.  directed  to  the  sheriff'. 


pij  luch  a  inm 

for  costs  Bi 
iToald  be  conn- 
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fees,  aad  all  other  incidental  expenses,  whether  by  fieri        1847. 
facias  or  capias  ad  satisfaciendum." 

On  the  31st  of  October,  the  plaintiffs'  attorney  delivered 
an  unsigned  bill  to  the  defendants'  attorney,  who,  on  the 
2nd  of  November,  called  on  him  at  Bradford  in  Yorkshire^ 
and  asked  for  time  till  the  1st  of  December  to  pay  part  of  the 
damages  and  costs.  On  the  3rd  of  November,  the  plaintiffs' 
attorney  heard  from  his  London  agents,  that  the  defendants' 
agents  had  taken  out  a  summons  for  taxing  the  bill  of  the 
plaintiffs'  attorney,  but  that  the  order  was  refused.  On  the 
9th  of  November,  the  defendants'  attorney  paid  the  plaintiffs' 
attorney  £2000  damages,  and  29SL  I7s.  9c/*  costs,  at  the 
same  time  protesting  in  writing  against  the  amount  of  his 
bill  as  delivered. 

Willesy  on  the  part  of  Samuel  Atkinson  (a),  obtained  a 
rule  to  tax  the  bill  on  the  most  liberal  scale,  but  not  as 
between  attorney  and  client.  The  plaintiffs'  attorney 
deposed,  that  no  costs  taxed  according  to  the  scale  settled 
by  the  Master  would  pay  his  heavy  expenses  in  sifting 
a  fraud  between  the  bankrupt  and  the  defendant  Ogden, 

Knowles  and  Tomlinson  shewed  cause. — The  bill  in 
question  was  not  delivered  one  month  before  action  brought, 
or  signed  by  the  attorney,  so  as  to  be  within  6  &  7  Vict.  c.  73, 
8.  37.  [Parkey  B. — In  Re  Pender  (i),  the  Lord  Chancellor 
held,  as  the  Master  of  the  Bolls  had  done,  that  a  bill  of 
costs  delivered  may  be  referred  for  taxation,  though  not 
signed  by  the  solicitor,  or  inclosed  in  a  letter  signed  by  him 
and  referring  to  it.  It  was  there  thought  that  "  such  bill " 
in  sect.  37  is  not  confined  to  a  ^^  siffned  bill,"  but  extends  to 

(a)  Samuel  Atkinson  was  a  agreement  to  indemnify  the  sLe- 

slieriff's  officer,  who  was  not  a  rifif  for  seizing  under  the  fi.  fa. 

party  to  the  cause,  or  liable  to  Samuel  Atkinson  had  not  pro- 

the  plaintiffs,  though  he  had  paid  tested  against  the  costs, 

the  damages  and  cost«  under  his  (b)  8  Bear.  299. 
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the  bill  containing  the  attorney's  demand.  [Aldersany  B. 
— The  attorney's  duty  is  to  deliver  a  signed  bill,  and  if  he 
neglects  to  sign  the  bill  he  delivers,  it  is  difficult  to  see 
how  he  can  by  that  default  exempt  his  bill  from  taxation.] 
Sect  43  provides,  that  all  applications  made  under  that 
act  to  refer  an  attorney's  bill  to  be  taxed  and  settled,  ^*  shall 
be  made  in  the  matter  of  such  attorney  or  solicitor."  Now 
here  the  affidavits  and  rule  are  intitled  Yaunffy  ^c,  y.  Walker 
and  Another,  [Aldersouy  B. — Supposing  the  affidavits 
were  properly  intitled,  it  is  only  by  looking  at  them  we 
are  informed  that  the  bill  is  not  of  the  ordinary  kind. 
Flatt,  B.,  alluded  to  Anderson  v,  EU  (a).  Parke,  B. — 
If  we  have  power  at  all,  it  is  in  the  cause,  so  the  objection 
to  the  intitling  the  affidavit  is  at  an  end ;  but  there  may  be 
another  objection  on  the  merits.  The  application  is  to 
tax  a  bill  which  the  client  has  undertaken  to  pay  without 
taxing.  That  agreement  is  in  truth  to  pay  a  fair  bilL 
Have  we  any  power  to  tax  a  bill  against  an  express  agree- 
ment not  to  tax  it?  The  Master  must  tax  by  the  ordinary 
rules ;  but  this  bill  should  be  taxed  by  some  fair  and  com- 
petent attorney,  who  would  see  that  charges,  if  extravagant, 
were  not  enforced.  Pollock^  C.  B. — An  agreement  to  pay 
a  future  bill,  without  taxation,  means  a  reasonable  bill; 
and  if  an  extravagant  bill  is  sent  in,  the  Court,  irrespective 
of  the  statute,  has  power  to  order  it  to  be  taxed.  This 
application  is  not  to  tax  the  bill,  but  to  see  that  it  does  not 
exceed  the  amount  at  which  it  might  have  been  taxed  in  a 
liberal  way.  A  party  paying  money  under  protest  is  not  to 
be  considered  as  having  ptdd  it  all.  Parke,  B. — If  a  man 
chooses  to  enter  into  such  agreement,  he  cannot  tax  the  bill 
under  the  statute.  If  there  is  any  right  to  tax  it,  it  must 
arise  from  something  which  grows  out  of  the  cause.] 

Bule  discharged  without  costs,  on  counsel's  consent  to 
refer  it  to  the  l^Iaster  on  liberal  terms. 

{a)  3  D.  P.  C.  73. 
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1847. 
Fesenmayer  V,  Adcock.  ja^^  30, 

Assumpsit  for  work  and  labour  as  an  attorney,  with  An  I.  O.U.  ii 
counts  for  money  lent,  money  paid,  and  on  an  account  account  stated 
stated.     The  particulars  of  demand  were,  inter  alia,  for  hoWerand^the 
money  lent,  but  stated  that  the  pMntiff  sought  to  recover  pany  signing 
the  several  sums  of  money  specified  on  each  and  every  money  lent  to 
count  of  the  declaration.   Pleas,  non  assumpsit,  and  a  set-off.  Golden 
At  the  trial,  the  plaintiff  went  for  £32  for  his  bill  of  costs, 
£40  for  cash  lent,  and  13/.  lOs.  for  money  paid  to  a  third 
person  on  the  defendant's  account.     To  prove  the  count  for 
money  lent,  the  plaintiff  offered  in  evidence  an  I.  O.  U.  for 
£40,  dated  the  12th  of  October,  1844,  signed  by  the  de- . 
fendant,  but  not  addressed  to  the  plaintiff.     JRolfe,  B.,  held 
that  it  was  neither  evidence  of  money  lent  by  the  plaintiff 
to  the  defendant,  nor  of  any  account  stated  between  them. 
Verdict  for  the  defendant. 

Watson  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection,  citing  Curtis  v.  Richards  {a)y  and  Douglas 
V.  Holme  (fi).  The  learned  Baron  should  have  lefl  the 
I.  O.  U.  to  the  jury  as  evidence  that  an  accoimt  had  been 
stated  between  the  parties,  as  it  may  have  been  handed 
over  for  that  express  object.  If  the  defendant  wished  to 
shew  that  it  had  been  in  the  hands  of  a  party  other  than 
the  plaintiff,  so  as  to  be  a  negotiable  instrument,  which 
ought  to  have  been  stamped,  it  was  for  him  to  prove  it. 

Pollock,  C.  B. — ^Many  cases  shew,  that  an  apparent 
stranger  to  an  instrument  may  be  so  fat  connected  with  it 
by  the  fact  of  producing  it,  as  to  make  it  evidence  for  a 

(a)  1  Man.  &  Gr.  46.    See  2  M.  &  W.  20. 
(&}  12  Ad.  &  £.  641. 
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1847.        jury  in  support  of  his  clidm.     Nor  is  this  pluntifF  confined 
Fbsbnmatkr    ^y  ^^®  particulars  to  any  particular  count  (a). 


V, 
AOCOCK. 


Parke,  B. — An  I.  O.  U.  is  no  more  proof  of  money  lent 
by  the  party  holding  it  to  the  party  sought  to  be  chatged 
by  it,  than  of  goods  sold  and  delivered  by  one  to  the  other. 
And  unless  it  is  evidence  of  an  account  having  been  stated 
between  them,  it  proves  nothing  at  alL  In  Curtis  v.  Bick" 
ardsy  the  production  by  the  plaintiff  of  the  !•  O.  U.  was 
held  primft  facie  evidence  that  an  account  had  been  stated 
by  the  defendant  with  him,  though  no  name  was  mentioned 
on  the  instrument.     I  agree  with  that  decision. 

Alderson,  B. — Prim&  facie  the  U.  means  the  person 
producing  the  memorandum.  The  case  turns  on  the  con- 
struction of  the  letter  U.  I  am  clearly  of  opinion  that 
this  instrument  is  not  evidence  of  money  lent  by  the  plain- 
tiff to  the  defendant,  and  it  may  be  well  that  our  opinion 
should  be  expressed  on  that  point,  in  order  to  prevent  any 
contrary  impression  from  Douglas  v.  Holme, 


BoLFS,  B.,  concurred. 


Bule  accordingly  (i). 


(a)  See  Sidawqys  v.  Todd^  2      lute  in  Trinity  Term,  on  the 
Stark.  N.  P.  C.  402 ;  and  4  Esp.  7.      ground  now  stated  by  the  Court. 

(b)  This  rule  was  made  abso- 
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Pabdoe,  Surviving  Executor  of  L.  M.  Kinnersley,  Exe-       jpvj.  i. 
cutrix  of  J.  Kinnersley,  v.  Price,  Clerk  to  the  Trustees 
under  a  Turnpike  Act,  5  Vict. 

UEBT.     The  first  count  of  the  declaration  was  for  money  By  alocal  turn- 
received  by  the  said  trustees  for  the  use  of  the  plaintiff,  as  traBtees  were  to 
the  personal  representative  of  James  Kinnersley ;  and  the  JJfc^^  received 
second  count  was  for  money  due  on  an  account  stated  by  ^j  them  by 

.  ,  virtue  of  the 

the  trustees  with  the  plaintiff*  as  executor.     The  particulars  act,  upon  the 
of  demand  stated  the  action  to  be  brought  to  recover  the  jq  ^]^q  ^ct :  1st, 
sum  of  £430,  being  arrears  of  interest  at  £5  per  cent  per  '^^^^^^I'l,^ 
annum,  from  the  Ist  of  January,  1805,  on  £200  lent  by  incident  to  the 

.-IT  -ry  11  /*    1       -rr"  obtaining  of 

the  said  James  Kinnersley  to  the  trustees  of  the  Kington  the  act ;  2ndiy, 
turnpike  trust,  prior  to  1802;  and  that  the  plaintiff  also  di^Sigfng^'aliy 
claimed  the  same  sum  as  the  amount  of  tolls  received  by  interest  which 

"^    might,  from 

the  trustees,  and  applicable  to  the  payment  of  arrears  of  time  to  time, 

be  owinflT  in 

interest  due  to  the  plaintiff*,  as  representative  of  James  respect  of  mo- 
Kinnersley,  and  also  on  an  account  stated.  m^ght^have 

The  defendant  pleaded  the  general  issue,  and  the  Statute  ''cen  borrowed 
of  Limitations,  which  the  plaintiff*  traversed,  and  issues  were  toils  authorised 
joined  thereon.    The  cause  came  on  to  be  tried  before  Lord  formCT*act8,  ^ 
Denman,  C.  J.,  at  the  Summer  Assizes  for  Hereford,  in  ^7^3^^®^^" 
1845,  and  a  verdict  was  found  for  the  plaintiff^  for  £430  keeping  the 

1  t.  i.*/»i^  .1       roads  in  repair; 

and  costs,  subject  to  the  opimon  of  the  Court  upon  the  4thiy,  in  pay. 
following  case:-  Kn^X 

By  the  act  of  parliament  of  the  6  Vict.,  which  came  interest  on  mo- 

,        •'  *  ^    ,  ney  which 

into  operation  on  the  11th  of  July,  1842,  it  is  enacted,  that  might  there- 
all  monies  which  shall  be  received  by  the  said  trustees,  by  rowed  on  the 
virtue  of  this  act,  upon  the  roads  included  in  this  act,  shall  JJ^^^  ^^j^® 
be  applied  as  follows,  that  is  to  say,  first,  in  paying  and  y  reducing  and 
discharging  the  expenses  of  obtaining  and  passing  this  act,  principal  mo- 
or incident  thereto;  secondly,  in  paying  and  discharging  on*the°credit  of 

the  tolls  author- 
ised to  be  taken  by  the  former  acts ;  and,  lastly,  in  reducing  and  discharging  the  principal 
moniea  which  ahonld  thereafter  be  borrowed,  &c. 

Heldf  that  a  mortgagee  of  the  tolls  authorised  to  be  taken  by  the  former  acts,  had  not  a 
right  of  action  against  the  trustees  for  money  bad  and  received,  for  the  arrears  of  interest  due 
to  him,  although  it  appeared  that  the  expenses  of  obtaining  the  act  had  been  paid,  and  that 
the  truBt«ea  had  in  their  hands  flufficient  money  for  the  payment  of  snch  arreara  of  interest. 
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any  interest  which  may  from  time  to  time  be  owing  in 
respect  of  any  money  which  may  have  been  borrowed  on 
credit  of  the  tolls  authorised  to  be  taken  by  the  sdd  former 
acts  hereby  repealed;  thirdly,  in  paying  the  expenses  of 
improving,  maintaining,  and  keeping  in  repair  such  roads, 
and  in  putting  tlus  act  into  execution  with  reference 
theroto;  fourthly,  in  paying  and  discharging  any  interest  on 
money  which  may  hereafler  be  borrowed  on  the  credit  of 
the  tolls  to  be  taken  on  the  said  roads;  fifthly,  in  reducing, 
paying  off,  and  discharging  the  several  principal  sums 
which  have  been  borrowed  on  the  credit  of  the  tolls  autho- 
rised to  be  taken  by  the  said  former  acts  hereby  repealed; 
and  lastly,  in  reducing^  f^J^g  off,  and  discharging  all 
principal  sums  of  money  which  may  hereafter  be  borrowed, 
and  which  shall  be  due  and  owing  on  the  credit  of  the  tolls 
to  be  taken  on  the  said  roads. 

The  plaintiff,  on  the  trial  of  the  cause,  put  in  a  special 
case  stated  in  a  former  action  between  the  same  parties, 
a  copy  of  which,  signed  by  the  respective  attomies,  is 
annexed  to  the  present  case  (a);  and  further  proved,  that 
the  annual  statements  of  accounts  produced  from  the 
office  of  the  clerk  of  the  peace,  mentioned  therein,  wero 
forwarded  to  the  clerk  of  the  peace  by  the  clerk  of  the  trus- 
tees, pursuant  to  the  statute,  and  also  those  for  the  years 
1842  and  1843,  and  were  deposited  by  the  said  trustees 
pursuant  to  the  said  statute;  and  it  appeared  from  those 
accounts,  that  the  expenses  of  obtaining  and  passing  the 
first-mentioned  act  amounted  to  395/.  ISs.  Sd,,  and  wero 
psud  beforo  the  commencement  of  this  suit. 

The  case  for  the  plaintiff  having  closed,  the  defendant's 
counsel  contended  that  the  plaintiff  must  be  nonsuited;  but, 
at  the  suggestion  of  the  learned  Judge,  a  verdict  was  taken 
for  the  plaintiff  for  the  full  amount,  subject  to  the  opinion 
of  this  Court,  whether  that  verdict  should  stand  for  any, 
and  if  for  any,  for  what  amount,  or  whether  a  nonsuit 

(a)  See  It  sUtcd,  13  M.  &  W.  2G7. 
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should  be  entered.     The  defendant  was  not  to  object  to        1847. 
the  admissibility  of  any  evidence  given  upon  the  present 
trial,  but  all  other  points  were  to  be  open  to  him. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  verdict  as  entered  ought  to  stand  for  any  and  what 
amount,  or  whether  the  plaintiff  ought  to  have  been  non- 
suited, or  a  verdict  entered  for  the  defendant,  in  which 
case  a  nonsuit  or  verdict  is  to  be  entered;  and  the  Court  is 
to  be  at  liberty  to  draw  any  inference  from  the  facts  that  a 
jury  might  draw.  The  record  is  to  be  referred  to,  and 
taken  as  part  of  the  case. 

The  plaintiff's  main  point  of  argument  was,  that  the 
objection  to  his  right  of  action,  which  was  held  fatal  in  the 
argument  in  the  former  special  case,  was  removed  by  the 
subsequent  statute,  which  specifically  appropriated  all  monies 
received  by  the  trustees,  first,  to  the  expenses  of  the  act, 
secondly,  to  the  arrears  of  interest  on  money  previously 
borrowed.  The  defendant's  point  was,  that  an  action  for 
money  had  and  received  could  not  be  maintained,  and  that 
the  plaintiff  ought  to  have  declared  specially. 

The  case  was  argued  in  Trinity  Term,  1846  (May 
27),  by 

Smytkies^  for  the  pl^ntiff. — The  present  case  is  quite 
different  from  that  which  was  before  decided  between  these 
parties.  That  decision  proceeded  upon  the  ground  that  the 
then  existing  turnpike  acts  did  not  impose  upon  the  trustees 
any  duty  to  pay  interest  to  the  mortgagees  of  the  tolls, 
and  that  no  monies  had  been  shewn  to  have  been  specially 
appropriated  by  them  to  the  payment  of  such  interest: 
and  it  is  in  truth  an  authority  for  the  plaintiff,  under  the 
present  circumstances  of  the  case ;  for  the  new  act  of  5 
Vict  expressly  provides  for  and  directs  the  appropriation 
of  all  the  monies  raised  by  means  of  the  tolls,  in  the  first 
place  in  paying  the  expenses  of  obtaining  the  act,  which 

VOL.  XVI.  H  H  M.  W. 
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1847.  were  shewn  to  haye  been  paid,  and  then  in  payment  of  any 
interest  which  may  from  time  to  time  be  owing  in  respect 
of  money  borrowed  on  the  credit  of  the  tolls  authorised  to 
be  taken  by  the  former  acts.  And  these  words  are  amply 
large  enough  to  include  past  as  well  as  future  arrears  of 
interest.  Atty  y.  Parish  (a)  and  Edwards  y.  Boies  (b)  may 
be  cited  for  the  defendant,  but  the  doctrine  laid  down  in 
those  cases  is  not  applicable  here.  Here  the  statute  in 
express  terms  directs  payment  to  be  made  to  the  class  of 
persons  of  whom  the  plaintiff  is  one;  and  whereyer  that  is 
the  case,  the  party  has  a  right  to  recoyer  in  an  action  of 
debt  founded  upon  the  right  giyen  him  by  the  statute: 
Carden  y.  The  General  Cemetery  Company  {c)^  TUson  y.  The 
Warwich  Gas  Light  Company  (d).  He  referred  also  to 
Doe  d.  Bancks  y.  BooOi  {e\  MelUsh  y.  Brooks  (/),  Spong 
y.  Wright  {g\  and  Reg.  y.  The  Hull  Sf  Selby  RaUway 
Company  (A),  and  argued^  in  the  second  place,  that  by  the  ac- 
counts signed  on  the  part  of  the  trustees,  since  the  passing  of 
the  new  act,  they  had  admitted  that  all  the  money  received 
by  them,  after  payment  of  the  expenses  of  the  act^  was  ap- 
plicable to  the  payment  of  the  interest  due  to  the  creditors 
under  the  former  acts. 

Keating f  for  the  defendant. — This  action  is  in  truth  a 
compendious  mode  of  recoyering,  as  money  had  and  received, 
any  extent  of  interest  due  upon  a  specialty.  The  former 
case  of  Pardae  y.  Price  is  by  no  means  any  authority  for  the 
defendant  in  this  action.  The  Court  nowhere  said,  that,  if 
the  act  of  Parliament  ha^  contained  words  directing  the 
trustees  to  apply  any  part  of  the  money  in  their  hands  to 

(a)  1  N.  R.  104,  («)  2  Bob.  &  P,  219. 

{b)  8  Scott,  N.  R.,  434;  2  {/)  3  Beav.  22. 

Bowl.  &  L.  299.  (^)  9  M.  &  W.  029. 

(c)  6  Bing.  N.  C.  253.  {h)  6  Q.  B.  70. 
(J)  4  B.  &  C.  962. 
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the  payment  of  interest,  iin  action  for  money  had  and 
received  would  therefore  have  been  maintainable  against 
them.  K  this  form  of  action  be  allowed,  how  is  the  de* 
fendant  to  plead  the  Statute  of  Limitations,  3  &  4  WilL  4, 
a  27?  There  is  nothing  on  this  record  that  would  fit  a 
plea  of  the  Statute  of  Limitations  on  the  spedalty.  The 
view  taken  by  CresstoeO,  J.,  in  Edwards  v.  Bates,  of  AUy 
Y.  Parishf  and  the  other  similar  cases,  gets  rid  of  these 
difficulties.  With  respect  to  Doe  d.  Banchs  v.  Booth,  the 
extrajudicial  doctrine  of  Lord  Eldon  in  that  case  waa 
referred  to  by  the  Court  on  the  former  ailment  of  this 
case,  and  qualified  in  terms.  It  was  the  dictum  of  an  equity 
judge,  applying  equitable  principles  to  a  common  law  action. 
If  the  plaintiff  has  any  right,  he  ought  to  have  declared 
specially,  as  in  Cane  v.  Chapman  (a),  setting  forth  the 
statutable  obligation,  and  shewing  how  the  duty  to  pay 
the  money  to  him  arose.  For  no  such  duty  is  created  by 
the  statute  alone :  the  only  duty  arising  out  of  it  is  to  pay 
the  specialty  creditors,  according  to  the  specialties.  The 
duty  to  pay  to  any  particular  creditor  must  be  compounded 
of  the  statutory  obligation  and  the  specialty  contract.  It 
must  be  contended  on  the  other  side,  that  money  had  and 
received  would  lie  against  the  trustees  by  an  attorney  for 
his  bill,  or  by  a  person  who  had  done  repairs  to  the  roads. 
The  pUuntiff  must  say  that  every  person  who  may  be 
entitled  under  any  of  the  contingencies  mentioned  in  the 
19th  section,  may  nudntain  money  had  and  received,  on 
shewing  the  state  of  facts. 

With  respect  to  the  accounts,  they  carry  the  ease  no 
further;  they  admit  no  more  than  that  the  trustees  have 
money  in  their  hands  applicable  to  the  payment  of  the 
specialty  debts  generally. 

Smythies,  in  reply. — ^The  principle  of  law  upon  which 

(a)  6  Ad.  &  E.  647. 
hh2 
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the  plaintiff  relies,  depends  merely  upon  this,  whether,  upon 
the  result  of  the  facts  proved  in  evidence,  there  is  an  ascer- 
tained sum  due  to  him.  Now  here  the  facts  shew  that  the 
trustees  have  received  money  enough  to  pay  aU  the  creditors 
their  interest,  and  that  they  have  paid  what  was  by  the  act  of 
Parliament  to  be  first  satisfied.  That  being  so,  the  duty 
has  arisen  to  pay  the  interest  to  all  and  each  of  the  creditors. 
It  is  said  the  parties  who  have  done  repairs  to  the  roads 
may  equally  sue,  if  the  plaintifi^  can;  but  that  is  not  so,  for 
they  are  not  persons  ascertained  and  contemplated  by  the  act 
as  creditors  to  be  paid.  It  is  a  mere  authority  to  the  trustees 
to  expend  money  on  the  roads,  before  payment  of  the  princi^ 
pal  money  to  the  mortgagees. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

RoLFE,  B. — This  was  an  action  brought  to  recover  a  sum 
of  £430,  being  forty-three  years'  arrears  of  interest,  at  £5 
per  cent,  on  a  sum  of  £200,  lent  by  the  plaintifb'  testator, 
prior  to  January,  1802,  to  the  trustees  of  the  Kington 
Turnpike  Road,  and  secured  by  a  mortgage  of  the  tolls. 
The  facts  are  the  same  as  those  which  occurred  in  a 
case  in  this  Court  between  the  same  parties,  and  which 
is  reported  in  the  13th  volume  of  Meeson  &  Welsby, 
page  267.  That  action,  which  was  commenced  on  the 
27th  June,  1842,  was  an  action  of  debt  for  money  had 
and  received  by  the  defendants,  as  trustees  of  the  road  in 
question.  It  was  proved  at  the  trial  of  that  cause,  that  the 
trustees  had  constantly  been  in  the  receipt  of  the  tolls  in 
question ;  but  we  were  of  opinion  that  the  money  so  re- 
ceived by  them  was  not  money  had  and  received  to  the 
use  of  the  mortgagees  of  the  tolls,  so  that  the  plaintiff 
could  not  recover.  Even  supposing  the  plaintiff  had  made 
out  that  there  was  a  surplus  in  the  hands  of  the  trustees, 
beyond  what  they  needed  for  the  repair  of  the  roads,  yet 
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there  was  no  legal  obligation  on  them  to  apply  that  surplus  1847. 
in  payment  of  the  interest*  We  were,  therefore,  of  opinion 
that,  though  the  plaintiff,  as  personal  representative  of  one 
of  the  mortgagees,  might  have  a  right  to  call  on  the  trustees 
to  account  in  a  court  of  equity,  yet  he  had  no  right,  in  a 
court  of  law,  to  treat  the  money  received  by  the  trustees 
for  tolls  as  money  had  and  received  to  his  use ;  and  for  that 
reason,  and  without  going  into  any  other  question,  the  de- 
fendants had  judgment  in  that  action. 

The  present  action  was  commenced  in  the  month  of 
February,  1845.     It  is  an  action  of  debt,  brought  by  the 
plaintiff,  as  personal  representative  of  James  Kinnersley, 
against  the  defendant,  as  clerk  of  the  turnpike  trustees,  for 
money  had  and  received  to  the  use  of  the  plaintiff;  and  the 
particulars  of  demand  state  the  action  to  be  brought  to 
recover  forty-three  years  of  arrears  of  interest,  at  £5  per 
cenK  from  the  1st  of  January,  1802,  on  a  sum  of  £200,  lent 
by  Kinnersley  to  the  trustees.   The  defendant  pleaded,  first, 
that  he  never  was  indebted,  and  secondly,  the  Statute  of 
Limitations.     The  plaintiff  sought  to  distinguish  this  case 
from  the  former,  principally  by  reason  of  an  act  of  Parlia- 
ment, 5  &  6  Vict.  c.  xxvii,  intituled,  "  An  act  for  repairing 
and  maintaining  several  roads  leading  from  the  townof  Eang- 
ton,  and  other  roads  branching  therefrom,  in  the  county  of 
Hereford,"  which  received  the  royal   assent  on  the  18th 
Jime,  1842,  a  few  days  before  the  commencement  of  the 
former  action,  but  which  was  not  relied  on  or  cited  in  the 
argument  of  that  case,  nor  indeed  were  the  provisions 
applicable  to  the  then  state  of  circumstances.     It  begins  by 
repealing  the  former  acts,  and  appoints  new  trustees,  and 
makes  new  provisions  for  the  levying  of  tolls,  and  the  repair 
of  the  roads ;  and  then,  in  section  19,  enacts,  that  all  monies 
which  shall  be  received  by  the  trustees,  by  virtue  of  that 
act,  shall  be  applied  as  follows :  i.  e.,  1st,  in  discharging  the 
expenses  of  obtaining  the  act ;  2ndly,  in  paying  and  dis- 
charging any  interest  which  may  from  time  to  time  be  owing 
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in  respect  of  any  money  which  may  have  been  borrowed  on 
the  credit  of  the  tolla  authorised  to  be  taken  by  the  former 
acts ;  3rdly,  in  paying  the  expenses  of  keeping  the  roads  in 
repair;  4thly»  in  paying  the  interest  of  money  thereafter  to 
be  borrowed  on  credit  of  the  tolls ;  fithly^  in  discharging  the 
principal  sums  borrowed  under  the  former  acts ;  and  lastly^ 
in  discharging  the  principal  sums  thereafter  to  be  borrowed. 

At  the  trial  of  the  second  case,  at  the  Hereford  Spring 
Assizes  of  1845,  the  pliuntiff  preyed  the  same  facts  as  had 
been  proved  in  the  former  case,  and  he  also  proved  the  ac- 
counts of  the  trustees  for  the  years  1842,  1843,  and  1844, 
signed  by  the  chairman,  and  by  the  defendant  as  clerk,  set- 
ting  forth  the  receipts  and  expenditure  for  those  years,  and 
shewing  that  the  amount  of  tolls  received  by  the  trustees 
was  more  than  sufficient  to  satisfy  fdl  arrears  of  interest  due 
to  the  several  mortgagees,  after  satisfying  the  law  expenses, 
which  expenses,  including  the  expense  of  obtaining  the  act, 
were  proved  to  have  been  paid. 

The  plaintiff  contended,  that,  as  all  the  costs  of  obtaining 
the  act  were  proved  to  have  been  paid,  the  trustees  were,  by 
the  express  terms  of  the  act.,  bound  to  pay  over  the  money 
in  their  hands,  in  the  first  place,  in  discharging  the  interest 
due  to  the  plaintiff  and  the  other  creditors  under  the  former 
acts ;  and  consequently,  that,  as  the  trustees  had  certfdnly 
received  more  than  sufficient  to  dischaige  those  arrears,  the 
sums  BO  received  were  to  be  treated  as  money  had  and 
received  by  them  to  the  use  of  the  plaintiff  and  the  other 
creditors  entitled  to  the  interest  It  is  quite  dear  that,  so 
long  as  no  other  relation  subsists  between  two  parties  except 
that  of  trustee  and  cestui  que  trust,  no  action  can  be  main- 
tained by  the  latter  against  the  former  for  any  money  in 
his  hands.  The  trustee  is,  in  such  a  case,  the  only  person 
entitled  at  law  to  the  money,  and  the  remedy  of  the  cestui 
que  trust  is  exclusively  in  a  court  of  equity.  When^ 
indeed,  there  is  no  trust  to  execute,  except  that  of  paying 
over  money  to  the  cestui  que  trusl^  the  trustee,  by  his  oon- 
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dact,  as  for  instance,  by  admission  that  he  has  money  to  be  1847. 
pud  over,  or  by  settling  aocounts  on  that  footing,  may,  and 
often  does,  make  himself  liable  to  an  aolion  at  law  at  the 
suit  of  the  cestui  que  trust,  for  money  had  and  received,  or 
for  money  due  on  account  stated.  Such  was  the  case  of 
Boper  V.  Holland  (a),  and  there  are  many  others  to  the 
same  effect.  But  so  long  as  there  is  no  liability  except  as 
trustee,  the  cestui  que  trust  has  no  legal  remedy.  A 
contrary  doctrine  might  often  deprive  the  trustee  of  many 
grounds  of  defence  which  would  be  available  to  him  in 
equity;  equitable  set-off,  for  instance,  or  other  equitable 
claims  against  the  cestui  que  trust,  which  in  good  conscience 
ought  to  be  available  to  him,  and  would  be  so  in  a  court  of 
equity,  but  which  would  afford  no  legal  deibnce. 

We  acted  on  this  principle  in  the  recent  case  of  Bariktt 
V.  Dimond  (6),  and  we  see  no  reason  to  doubt  the  soundness 
of  that  decision.  The  question,  therefore,  is,  first,  in  what 
character  did  the  trustees  receive  the  tolls,  whether  as 
trustees  or  as  agents  for  the  creditors ;  and  if  as  trustees^ 
then,  secondly,  have  they  done  anything  which  can  give 
their  cestui  que  trust  legal  right  against  them?  Now, 
on  looking  to  the  act,  it  appears  quite  dear  that  all  the  tolls 
were  received  by  these  trustees,  in  their  character  of  trus* 
tees,  and  in  that  character  only.  The  19th  section,  which 
directs  the  application  of  the  tolls,  describes  the  persons 
receiving  them  as  trustees.  It  then  proceeds  to  point  out 
the  mode  in  which  the  money  coming  to  the  hands  of  the 
trustees  is  to  be  applied ;  i.  e.,  1st,  in  defraying  the  expenses 
of  the  act,  and  incident  thereto ;  2ndly,  in  keeping  down 
the  interest  of  the  old  debt ;  and  3rdly,  in  keeping  the  roads 
in  repair.  Now  the  money  coming  to  their  hands,  appli- 
cable to  the  third  purpose,  must  clearly  come  to  them  merely 
as  trustees.  It  would  be  absurd  to  argue  that  any  person 
employed  in  the  repair  of  the  roads  could  have  a  legal 

(a)  3  Ad.  &  Ell.  99.  (5)  14  M.  &  W.  49. 
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remedy,  not  against  the  persons  employing  him,  in  respect 
of  his  employment,  but  under  the  statute  against  the  trustees, 
as  persons  who  had  received  the  tolls.  And  if  the  money 
coming  to  the  hands  of  the  trustees,  applicable  to  one  of 
the  purposes  pointed  out  by  the  act,  (namely,  the  repair  of 
the  roads),  must  necessarily  be  money  in  their  hands  merely 
as  trustees,  and  subject  to  no  legal  daim  against  them,  so 
also  must  the  money  applicable  to  all  the  other  purposes  of 
the  act  For  there  is  obviously  no  intention  in  the  act  to 
make  any  distinction  in  the  different  portions  of  the  tolls,  as 
to  the  character  in  which  the  trustees  are  to  hold  them.  T£ 
they  are  mere  trustees  (as  they  certainly  are)  of  part  of  the 
tolls,  they  are  mere  trustees  of  the  whole. 

This  case  is  distinguishable  from  the  two  cases  of  7¥&oit 
V.  Warwick  Cros  Company  (a),  and  Carden  v.  General  Ceme^ 
tery  Company  (6),  where,  under  the  acts  of  Parliament  by 
which  the  defendants  in  those  cases  were  incorporated, 
the  Court  held  that  the  solicitor  employed  in  obtaining  the 
respective  acts  had  a  legal  daim  against  the  companies  incor- 
porated by  the  act.  In  each  of  those  acts,  there  was  adause 
that  the  costs  of  obtaining  the  act  should  be  paid,  in  prefer^ 
ence  to  all  other  daims,  out  of  the  first  money  received  by 
the  defendants ;  and  the  Court  of  King's  Bench  in  the  first 
case,  and  the  Court  of  Common  Fleas  in  the  other,  considered 
that  the  meaning  of  the  legislature  was  to  make  the  incor- 
porated companies  (as  soon  as  they  had  obtained  funds) 
debtors  to  the  solicitors  who  had  obtained  the  act,  for  all  the 
costs  which  they  had  incurred.  The  defendants  in  those  cases 
were  in  no  sense  ^rustee^  of  any  money  coming  to  their  hands. 
They  were  the  persons  for  whose  proper  benefit  the  soUdtors 
had  obtained  the  act;  and  the  real  meaning  of  the  legislature 
was,  to  treat  them,  retrospectivdy,  as  having  employed  the 
solidtors  to  procure  thdr  incorporation.  We  do  not  consi- 
der those  cases  as  at  all  governing  that  now  before  us ;  and 

(a)  4  B.  &  C.  062.  {b)  5  Bing.  N.  C.  253. 
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on  the  general  ground,  therefore,  to  which  we  have  already 
adverted,  namely,  that  no  action  for  money  had  and  receiv- 
ed is  maintainable  where  there  is  no  rekition  between  two 
parties  except  that  of  trustee  and  cestui  que  trust,  we 
are  of  opinion  that  this  act  of  Parliament  does  not  warrant 
the  present  action  against  the  trustees,  for  any  part  of  the 
money  coming  to  their  hands*  It  only  remains  to  consider 
whether  the  trustees  have,  by  their  conduct,  in  any  manner 
altered  the  mere  rektion  of  trustee  and  cestui  que  trust 
subnsting  between  them,  and  so  rendered  themselves  liable, 
in  respect  of  the  money  in  their  hands,  to  an  action  at  law 
at  the  suit  of  the  parties  entitled  to  interest  on  the  old 
debt. 

The  only  mode  in  which  it  has  been  su^ested  that  they 
have  done  so,  is  that  they  have,  by  their  chairman  and  clerk, 
signed  accounts  since  the  passing  the  last  act,  whereby  they 
have  admitted  that  the  expenses  of  obtaining  the  act  have 
been  paid,  and  so,  by  necessary  inference,  have  admitted 
that  the  money  subsequently  received  by  them  is  money 
applicable  to  the  payment  of  the  interest  due  to  the  credi* 
tors  under  the  former  acts.  But  the  ailment  is  founded 
on  fallacy.  The  trustees  may,  by  the  accounts  in  question, 
be  taken  to  have  admitted  that  they  have  paid  certain  sums 
for  law  charges ;  and  the  jury  find  that  these  sums  include 
the  expenses  of  obtaining  the  act.  But,  in  the  first  place, 
the  jury  is  not  the  proper  tribunal  for  ascertaining  that 
point ;  and  even  if  they  were,  still,  giving  to  the  admis* 
mon  its  very  utmost  force,  it  can  amount  to  no  more  than 
an  acknowledgment  that  the  prior  trusts  have  been  satis* 
fied,  and  so  that  the  trustees  have  funds  for  executing  the 
trusts  under  the  second  and  subsequent  heads  mentioned  in 
s.  19.  This  does  not  alt^  the  character  of  the  funds,  and 
is  not  enough  to  give  any  legal  remedy  to  the  cestui  que 
trust. 

On  these  grounds  we  are  of  opinion  that  the  plaintiff  has 
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fiuled  to  establish  any  legal  demand^  and  so  there  must  be 
judgment  for  the  defendant 

It  may  be  proper  for  us  to  add,  that  the  dedsion  of  this 
case  turns  entirely  on  the  act  of  Parliament,  and  we  are 
therefore  not  called  on  to  discuss  the  doctrine  Lud  down  by 
liordEldan  in  Doe  ▼.  Booth,  or  to  conader  to  what  case  his 
dictum  would  apply.  Probably,  if  it  should  ever  become 
necessary  to  de<ude  the  point,  it  may  be  found,  that  in  order 
to  enable  the  mortgagee  of  tolls  to  maintain  an  action  for 
money  had  and  received  against  the  trustees,  it  will  be 
essential  to  shew  something  more  than  the  mere  relation  of 
mortgagor  and  mortgagee.  But  as  to  this  we  give  no 
opinion. 

Judgment  for  the  defendant. 


Ftb.  1.  Ex  parte  Lord. 

The  Court  will  jjR AMWELL  moved  for  a  habeas  corpus,  to  be  directed 

from  aieUydjK  to  t^®  govemor  of  York  Castle,  commanding  him  to  bring 

m'uted  Snd^r*  "P  *^  ^^y  ^^  Joseph  Lord,  a  bankrupt,  who  had  been 

the  6  Geo.  4,  committed  to  that  prison  by  the  warrant  of  the  Com- 

c.  16,  s.  36,  for       ,,  .T^t  /•it-ni..         /• 

not  answering    missioner  m  Bankruptcy  for  the  Leeds  district,  for  not 

qnestionB  to  •  j.*/»a*i  _»   •  a*  i.    ±     x.*       i 

the  satisftustton    Ruswermg  Batisfactonly  certam  questions  put  to  him  by 

of  the  commis- 
sioner, where  they  are  of  opinion  Ukat  the  story  contained  in  his  answers  is  not  such  as  to  satisfy 
a  reasonable  person  of  its  truth. 

The  warrant  of  oommitanent  of  a  bankrupt,  under  6  Geo.  4,  c.  16,  §•  36,  set  oat  the  whole  of 
the  bankrupt's  examination  respecting  a  snm  of  money  which  was  not  forthcoming,  and  which 
the  bankrupt  alleged  to  hate  been  stolen  from  him  by  honse-breakers ;  it  then  proceeded-** 
*'  which  answers  are  not,  nor  are  any  qf  them^  satisfactory  to  me  the  said  commissioner  :"^i 
Held  sufficient,  although  some  of  the  answers  might,  on  the  face  of  them,  be  satisfactory ;  for 
that  the  bankrupt  was  committed  on  aocoont  of  answers  which,  taken  as  a  whole,  were  nnsatis* 
factory. 

The  warrant  directed  the  oommUtal  of  the  bankrupt  until  he  slMuld  ftdl  answer  make,  &e. 
"  to  the  questions  so  put  to  him  by  me  as  aforesaid :  — Held  good,  although  the  words  of  the 
statute  are—"  until  he  shall  full  answer  make  to  their  satisfaction,  to  such  questions  as  »kaU  be 
put  to  him." 

The  warrant  was  directed  "  to  the  messenger  of  the  said  Court,  and  to  his  assistants,  and  to 
the  governor  or  keeper  of  her  Migetty's  gaol  of  the  Cattle  of  York  v^HM  luSwieot,  without 
naming  the  messenger. 
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the  Commisaioiier.     The  warrant  of  oommitment  was  as        1847. 
follows : — 


^*  In  the  Court  of  Bankruptcy  for  the  Leeds  District 

''At  the  Town  Hall^  in  Sheffield,  in  the  county 
of  York,  this  7th  day  of  August,  1846. 

"  Whereas  a  fiat  in  bankruptcy,  bearing  date  the  27th 
day  of  June,  1846,  and  directed  to  her  Majesty's  Court  of 
Bankruptcy  for  the  Leeds  district,  was  duly  awarded  and 
issued  against  Joseph  Lord,  of  Sheffield,  in  the  county  of 
York,  tanner  and  leather  currier,  and  boot  and  shoe  maker, 
dealer  and  chapman ;  and  the  said  Joseph  Lord  had  been 
duly  adjudged  bankrupt  thereunder:  And  whereas  the 
said  Joseph  Lord  did,  on  the  7th  day  of  August,  1846,  in 
obedience  to  a  summons  issued  by  me,  Martin  John  West, 
one  of  the  commissionerB  of  the  said  court,  authorised  to 
act  in  the  prosecution  of  the  said  fiat,  directed  to  the  said 
Joseph  Lord,  appear  before  me,  Martin  John  West,  the 
said  commissioner,  at  the  Town  Hall  in  Sheffield  aforesaid, 
to  be  examined  by  virtue  of  the  said  fiat^  and  the  statutes 
in  such  case  made  and  provided ;  and  I,  the  said  Martin 
John  West,  the  ssdd  commissioner,  in  execution  of  the 
said  fiat,  and  the  powers  and  authorities  given  to  me  by  the 
several  statutes  made  and  now  in  force  concerning  bank- 
rupts, did,  on  the  said  7th  day  of  August,  1846,  proceed  to 
examine  the  said  Joseph  Lord  touching  divers  matters 
relating  to  his  trade,  dealings,  and  estate ;  and  the  said 
Joseph  Lord  having  then  and  there,  in  open  court  before 
me  the  said  commissioner,  duly  made,  signed,  and  subscribed 
the  declaration  required  by  law  to  be  duly  made,  signed, 
and  subscribed  by  bankrupts  in  lieu  of  an  oath;  I,  the  said 
commisidoner,  did  then  and  there  cause  the  several  questions 
hereafter  enumerated  and  set  forth,  to  be  put  to  him  the 
said  Joseph  Lord,  before  me  the  said  commissioner,  to 
which  questions  so  put  as  aforesaid,  the  said  Joseph  Lord 


Ez  parte 

liOED. 
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refused  to  gwe  any  other  than  the  several  answers  immediately 
^^  pjrte  following  (that  is  to  say) :" — [The  warrant  then  proceeded 
Lord.  to  set  forth  a  series  of  questions  to  and  answers  by  the 
bankrupt^  relating  to  a  sum  of  money  which  the  bankrupt 
admitted  to  have  been  in  his  possession  a  short  period  before 
the  bankruptcy,  but  gave  an  account  of  its  having  been  stolen 
by  robbers,  who  broke  into  his  house. — It  then  proceeded :] 
'^  Which  answers  of  the  said  Joseph  Lord  are  not,  nor  are  any 
ofthem^  satisfactory  to  me  the  said  commissioner:"  it  then 
directed  the  officer  to  convey  the  bankrupt  to  the  gaol  of  the 
castle  of  York,  and  the  gaoler  to  detain  him  there, ''  until 
such  time  as  he  shall  submit  himself  to  me  the  said  com- 
missioner, or  to  any  other  commissioner  of  the  said  court, 
duly  authorised  to  act  in  the  prosecution  of  the  said  fiat, 
and  full  answer  make  to  my  or  his  satisfaction,  to  the 
questions  so  put  to  him  by  me  as  aforesaidJ*^ 

The  warrant  was  directed  '*  To  the  messenger  of  the  said 
court,  and  to  his  assistants,  and  to  the  governor  or  keeper 
of  her  Majesty's  Gaol  of  the  castle  of  York,  in  the  county 
of  York." 

A  similar  application  had  been  made  to  JSrk,  J.,  in  the 
Bail  Court,  and  refused. 

Bramwelly  in  support  of  the  motion. — This  warrant  of 
commitment  is  defective  both  in  substance  and  in  form. 
First,  it  is  defective  in  substance,  for  the  commissioner  had 
no  power  to  commit  at  all  under  the  circumstances  set  forth 
in  it  The  power  of  commitment  is  given  to  conunissioners 
in  bankruptcy  by  the  stat  6  Geo.  4,  a  16,  s.  36,  which 
enacts,  that  ''it  shall  be  lawful  for  them  to  examine  such 
bankrupt  upon  oath,  &c.  touching  all  matters  relating  either 
to  his  trade,  dealings,  or  estate,  or  which  may  tend  to  dis- 
close any  secret  grant,  conveyance,  or  concealment  of  his 
lands,  tenements,  goods,  money,  or  debts,  and  to  reduce  his 
answer  into  writing,  which  examination,  so  reduced  into 
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wridogy  the  said  bankrupt  shall  sign  and  subscribe ;  and  if  1847. 
such  bankrupt  shall  refuse  to  be  sworn,  or  shall  refuse  to  E^Tparte 
answer  any  questions  put  to  him  by  the  said  commissioners  Lobd. 
touching  any  of  the  matters  aforesaid,  or  shaU  not  fuUy 
anstcer  to  the  satisfaction  of  the  said  cmmnissumers  any  such 
questions^  or  shall  refuse  to  sign  and  subscribe  his  examina- 
tion so  reduced  into  writing  as  aforesaid  (not  having  any 
lawful  objection  allowed  by  the  said  commissioners),  it  shall 
be  lawful  for  the  said  conunissioners,  by  warrant  under 
their  hands  and  seals,  to  commit  him  to  such  prison  as  they 
shall  think  fit,  there  to  remain  without  bail  until  he  shall 
submit  himself  to  the  said  commissioners,  to  be  sworn  and 
full  answers  make  to  their  satisfaction  to  such  questions  as 
shall  be  put  to  him,  and  sign  and  subscribe  such  examina- 
tion." Now,  in  the  present  case,  there  is  not  on  the  face 
of  the  examination  any  equivocation  or  refusal  to  answer. 
The  bankrupt  has  answered  all  the  questions  fully.  His 
account  is,  that  thieves  broke  into  his  house  and  stole  the 
money,  with  respect  to  which  the  questions  were  put  to 
him.  It  may  be  that  the  story  he  has  told  is  an  impro- 
bable one;  but  if  it  be  consistent,  and  not  so  ^olently 
opposed  to  probability  as  to  shock  common  sense,  the  com- 
missioner, although  he  may  have  doubts  as  to  the  truth  of 
it,  is  not  authorised  to  commit  If  the  bankrupt  answers 
fulfyi  the  commissioner  ought  to  be  satisfied.  The  fulness 
of  the  answer  is  the  test.  [^Aldersoriy  B. — You  say  a  con- 
sistent falsehood  is  to  satisfy  the  comnds^oner  ?]  Yes,  other- 
wise the  result  may  be,  that  the  bankrupt  is  to  be  imprisoned 
until  he  either  commits  perjury  or  says  he  has  done  so. 
[Alderson,  B. — Is  not  the  criterion  whether  a  reasonable 
man  would  believe  the  story  told  by  him?]  The  com- 
missioner should  not  commit  in  such  a  case :  the  bankrupt 
may  be  indicted  for  peijury,  if  in  fact  it  be  false.  An 
improbable  circumstance  may  no  doubt  happen  to  a  man, 
and  so  he  may  lie  in  prison  all  his  life  merely  for  telling 
the  truth,  unless  he  perjures  himself  to  get  out.     [Farke,  B. 
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1847.        nut  is  directed;  is  not  stated.    The  warrant  ought  to  state 
£z  parte      ^^  name  of  the  party  who  is  to  execute  it. 

Lord. 

P0LLOCK5  C.  B. — ^I  think  no  rule  ought  to  be  granted. 
I  observe  that  in  MUler^s  case  one  objection  taken  was  that 
the  warrant  concluded  as  it  did^  and  that  it  did  not  follow 
the  form  adopted  in  Rex  v.  Perroty  which  the  warrant  now 
before  us  does.  The  Court  discharged  the  bankrupt  on 
other  objections^  remarking  that  the  conclusion  of  the  war- 
rant appeared  to  be  wrongs  but  that  they  would  give  no 
opinion  on  that  pointy  further  than  that  in  Rex  y.  Perrot  the 
conclusion  was  right.  This  objection  is  altogether  of  a 
grammatical  nature ;  and  as  there  is  a  decision  upon  the 
pointy  I  think  we  ought  to  be  bound  by  it*  There  is 
nothing  in  the  other  objections. 

Pabke,  B. — ^This  section  of  the  statute  is  certainly  not 
very  clearly  expressed;  for  it  says,  that  if  the  bankrupt 
shall  not  answer  satis&ctorily  any  question  put  to  him,  the 
commissioners  may  commit  him  to  prison  until  he  make 
answer  to  their  satisfaction  to  such  questions  as  shall  be  put 
to  him.  The  meaning,  however,  must  be  taken  to  be,  that 
he  is  to  be  committed  imtil  he  answers  the  questions  already 
put;  that  it  refers  to  the  bygone  questions,  and  not  to 
fresh  questions  to  be  afterwards  put.  The  words  ''  shall 
be  put"  refer  to  questions  that  shall  be  put  after  the  passing 
of  the  act  It  must  be  recollected  that  this  is  not  a  new 
enactment^  but  is  copied  from  former  statutes;  and  we 
oughty  therefore,  to  adopt  the  construction  which  has  been 
already  put  upon  the  same  words  in  those  statutes,  in  the 
cases  referred  to  by  my  Lord.  This  warrant  agrees  also,  in 
its  conclusion,  with  those  given  in  the  books  of  forms. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Bule  refused. 
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1847. 

COBBETT  V.  OlDFIELD.  jpr^^  1^ 

x\.  RULE  had  been  obtained^  calling  upon  the  defendant  An  affidATit 
to  shew  cause  why  an  attachment  should  not  issue  against  which  does  not 
him  for  contempt  of  this  Court.   The  affidavit  on  which  the  ^^^^^, 
rule  was  obtamed  commenced  thus: — ^*' Affidavit  of  Wil-  tionaofaUtha 
liam  Cobbetty  a  prisoner  in  the  Queen's  Prison,  the  above*  Where  a  rale 
named  plaintiff,  and  Alfred  Sims,  of  No.  3,  Marlborough  ^^  ^^^^ 
Head  Court,  HoUand  Street,   Blackfriars  Road,  in  the  J^;^Vhich 
parish  of  Christ  Church,  in  the  county  of  Surrey.'*    The  w  defective  in 

,  .       -      ^  „       ,        ^  not  containing 

jurats  were  in  the  following  form : —  the  names  of 

the  respectire 


€< 


Sworn  at  the  Queen's  Prison,  in  the  county  of  Surrey,  fSo^^'^ii 


sworn,  pursa- 

the  23rd  day  of  January,  1847,  before  me,  J.  C.  Evison,  a  »;*  to  the  mles 

.       .  «  ^nrr  Of  tWS  CoUrt, 

commissioner  &c. — ^William  Cobbett."  Mich.,  37 

Geo.  3,  and 

"  Sworn  in  Court,  at  Westminster  Hall,  the  23rd  day  of  J^^  Coirt^ai ' 
January,  1847,  before  me,  T.  J.  Pratt — Alfbed  Sms."      discharge  the 

G.  T.  White  shewed  cause,  and  objected  that  the  affidavit 
was  informal.  First,  the  addition  of  the  deponent  Sims  is 
not  given.  The  addition  to  every  deponent's  name  is  ex* 
pressly  required  by  the  general  rule  of  Hilary  Term,  2 
Will.  4,  art.  5.  And  where,  in  a  joint  affidavit,  there  is 
an  objection  to  the  description  of  one  of  the  deponents,  the 
Court  will  not  enter  upon  an  inquiry  whether  the  state- 
ments of  his  co-deponent  are  sufficient  to  sustain  the  appli- 
cation: iter  V.  Justices  of  Carnarvonshire  (a). — He  cited 
also  Lawson  v.  Case  (&),  and  Regina  v.  Reeve  (c). 

Secondly,  the  jurat  is  defective,  in  not  contuning  the 
names  of  the  respective  deponents  sworn,  pursuant  to  the 
rules  of  this  Court,  of  Michaelmas  Term  37  Geo.  3,  and 
Trinity  1  Geo.  4 ;  and  for  this  defect  the  rule  mast  be  dis- 

(a)  5  Ner.  &  M.  864.  (h)  1  C.  &  M.  481. 

(tf)  4Q.D.211, 

VOL.  XVI.  II  M.  W. 
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1847.         charged  with  costs:   Frost  v.  Hayward(a),  BlackweU  r. 

COBBETT  ^l^  (*)• 


V. 

Oldfiblo. 


Pashlet/,  contriL— Thb  is  quite  a  different  case  from 
Frost  V.  Hayward,  where  a  gross  blunder  had  been  com- 
mitted, the  affidavit  haying  been  sworn  before  a  person  who 
had  manifestly  no  jurisdiction.  This  is  a  mere  informality, 
of  the  most  trivial  kind. 

Pollock,  C.  B. — ^I  think  we  are  bound  by  the  authori- 
ties to  discharge  this  rule  with  costs ;  and  I  do  not  think  it 
is  at  all  unreasonable.  If  a  motion  is  made  on  defective 
affidavits,  why  should  the  opposite  party  be  put  to  the  ex- 
pense of  opposing  the  application,  when,  upon  the  objection 
being  taken,  it  appears  that  the  affidavits  ought  not  to  have 
been  read  ? 

Alderson,  B. — We  are  bound  by  the  case  of  BlackweU 

V.  Allen  to  discharge  this  rule  with  costs. 

The  other  Barons  concurred. 

Bule  discharged,  with  costs. 

(a)  10  M.  &  W.  C73.  (ft)  7  M.  &  W.  14fi. 
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Ashley  and  Others  v.  Pbatt  and  Others.  Ftb.  i. 

XHIS  ifeas  an  action  of  assumpsit  upon  a  policy  of  in-  insurance  on 
surance  for  £1000,  upon  the  ship  "  Mars/'  The  declaration  "^P;  LivS^ooi 
stated  a  total  loss  by  perils  of  the  seas  during  the  voyage  *<>  po^f  »nd 

pi8C68  m  CbtnA 

insured ;  it  also  contuned  counts  for  money  had  and  re-  and  Manilla, 
ceived,  and  upon  an  account  stated.  The  defendants  pleaded,  J^g  tiiclihip'i'" 
first,  non  assumpserunt;   secondly,  to  the  ootmt  on  the  »t»yti»creft'r 

^  *^  •''  anypurposesi 

policy,  a  denial  of  the  loss  stated ;   thirdly,  to  the  same  and  from 

count,  that  the  loss  stated  occurred  during  a  deviation  by  port  or  porta  of 

the  consent  and  direction  of  the  plaintiffs.     The  plaintiffs  ^^J|  f^^^e '" 

joined  issue  upon  the  first  two  pleas,  and  replied  de  injuria  United  King- 

donii  with  li- 

to  the  last^  on  which  also  issue  was  joined.     It  was  agreed  berty  to  caU 

between  the  parties,  and  an  order  made  accordingly,  dated  ^  any'porta^or 

the  11th  day  of  April,  1843,  by  the  late  Lord  Ahmger,  C.B.,  "^^^J^^^!^ 

that  the  facts  should  be  stated  for  the  opinion  of  the  Court  the  Cape  of 

in  the  following  special  case,  which  was  afterwards  turned  The  ship  sailed 

into  a  special  yerdiot.  STrSt'jo  t'S 

The  plaintiffs,  Messrs.  Ashley  Brothers,  of  Liverpool,  j»  China,  hav- 

ing  on  board  a 

ship-brokers,  and  Mr.  John  Worrall,  of  Liverpool,  mer-  cargo  for  that 
chant,  (being  owners,  duly  registered,  of  the  ship  Mars,  JUi^  f  from*' 
of  Liverpool,  Gardner,   master),  by  Messrs.  Wise,  Far-  ^^^  »^«jP~- 
bridge,  &  Co.,  their  brokers,  effected  a  policy  of  insurance,  njUa,  and  there 
dated  27th  day  of  May,  1839,  with  the  General  Maritime  remainder  of 
Insurance  Company,  London,  which  was  duly  subscribed  by  ^i^^'^At 
the  defendants,  beinc:  three  of  the  directors  of  such  com-  Manilla,  the 

,  _   captain  took  on 

pany,  for  £1000,  upon  such  ship,  ''lost  or  not  lost,  at  and  board,  on 
from  Liverpool  to  ports  and  places  in  China  and  Manilla,  chests  of  opium 
att  or  any,  during  the  ship's  stay  there  for  any  purposes,  ^oJ|^"^port' 
and  from  thence  to  her  port  or  ports  of  calling  and  discharge  in  China  (not 

being  thereby  a 
tenth  part  laden),  and  sailed  for  Tongkoo,  there  to  seek  a  freight  for  the  United  Kingdom, 
and  on  her  voyage  thither  waa  lost  by  perils  of  the  seas.  Tbngkoo  ia  quite  out  of  the  direct 
course  from  Manilla  to  the  United  Kingdom  : — 

Heidt  that  the  words  *'  from  thence,"  in  the  policy,  meant  sot  "  from  Manilla  "  only,  but 
*'  from  ports  or  places  in  China  and  Manilla,  all  or  any ;  **  and  that  the  sailing  from  Manilla  to 
Tongkoo,  for  tiie  purpose  of  seeking  a  homeward  cargo,  was  not  a  deviation. 

1x2 
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1847.  in  the  United  Kingdom,  with  liberty  to  call  and  stay  at  all 
or  any  ports  or  places  on  either  side  of  and  at  the  Cape  of 
Good  Hope."  The  Mars  sailed  on  the  5th  of  July,  1839, 
direct  from  Liverpool  to  the  port  of  Lintin,  in  China,  hay- 
ing on  board  a  cai^o  on  account  of  Messrs.  Wise,  Holiday, 
&  Co.,  for  Lintin  aforesaid  and  Manilla,  and  some  goods 
for  the  same  places  on  the  owners'  account  The  master  of 
the  Mars  was  instructed,  after  discharging  such  outward 
cargo,  to  seek,  for  owners'  account,  for  a  return  cargo  for 
the  United  Eongdom.  The  Mars  arrived  on  the  coast  of 
China,  and  on  her  arrival,  on  account  of  the  disturbances 
there  existing  between  the  British  and  Chinese,  was  imme- 
diately  ordered,  with  all  other  British  merchant  vessels,  by 
her  Majesty's  ship  Yolage,  to  go  to  Tongkoo,  which  is  only 
a  few  miles  from  and  in  sight  of  Lintin,  and  in  lat.  22°  25' 
North,  long.  113°  40'  East  She  arrived  at  Tongkoo  on  the 
23rd  of  November,  1839,  and  there  discharged  part  of  her 
cargo.  The  Mars  proceeded  from  Tongkoo  on  the  9th  of 
December,  1839,  to  Manilla,  and  arrived  there  on  the  16th 
of  December,  1839,  and  there  dischaiged  the  remainder  of 
her  outward  cargo,  with  the  exception  of  a  trifling  part 
belonging  to  the  owners.  Manilla  is  in  lat  14°  35'  North, 
and  long  121°  East.  The  captain,  finding  freights  low  at 
Manilla,  took  on  board  there,  on  freight,  230  chests  of  opium 
for  Tongkoo,  and  sailed  from  Manilla,  with  the  intention  of 
going  back  to  Tongkoo,  and  there  seeking  a  freight  direct 
back  to  the  United  Kingdom ;  and  while  so  sailing  from 
Manilla  towards  and  in  the  direction  of  Tongkoo,  and  hav- 
ing got  to  lat  21^  North,  long.  117°  East,  by  the  Pratas 
shoal,  the  ship  Mars  was,  by  the  perils  of  the  seas,  wrecked 
and  totally  lost,  on  the  13th  of  January,  1840. 

When  the  Mars  sailed  from  Manilla,  with  the  230  chests 
of  opium  on  board,  she  was  not  a  tenth  part  laden.  Manilla 
is  only  seven  or  eight  days'  sail  from  Tongkoo,  in  favour- 
able weather.  Lintin  and  Tongkoo  are  both  places  in 
China,  wliich  lie  in  the  course  of  a  voyage  from  Liverpool 
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to  China  and  Manilla.  The  regular  and  usual  course  of  a 
voyage  from  Manilla  to  the  United  Kingdom  is  S.  S. W., 
for  the  purpose  of  passing  through  the  Straits  of  Sunda,  and 
thence  round  the  Cape  of  Good  Hope ;  and  in  the  course 
of  such  voyage  the  ship  would  not  have  gone  to  the  north- 
ward of  Manilla.  The  regular  and  usual  course  of  a  voyage 
from  Manilla  to  Tongkoo,  and  that  pursued  by  the  Mars  on 
the  present  occasion^  is  north-westerly;  and  the  point  at 
which  she  had  arrived  at  the  time  of  the  accident  is  altoge- 
ther out  of  the  regular  and  usual  course  of  a  voyage  from 
Manilla  to  the  United  Kingdom,  though  in  the  regular  and 
direct  course  of  a  voyage  from  Manilla  to  Tongkoo.  One 
hundred  and  ten  to  one  hundred  and  twenty  days  is  about 
the  average  duration  of  a  voyage  from  the  United  Kingdom  to 
China  or  Manilla,  and  also  of  a  voyage  from  China  or  Manilla 
to  the  United  Kingdom.  The  north-east  monsoon  is  not  so 
favourable  to  a  passage  from  Manilla  to  Tongkoo  as  the 
south-west  monsoon.  The  monsoon  always  blows  from  the 
north-east  in  December  and  Januar}*,  and  with  the  greatest 
strength.  In  the  months  of  December,  January,  and 
February,  the  voyage  from  Manilla  to  Tongkoo  can  be 
made  during  the  north-east  monsoon  without  any  extraor- 
dinary danger,  but  a  vessel  must  s^l  a  longer  distance  in 
making  a  voyage  from  Manilla  to  Tongkoo  during  the  north- 
cast  than  the  south-west  monsoon. 

The  due  subscription  of  the  policy  by  the  defendants,  as 
directors  of  the  General  Maritime  Insurance  Company, 
London,  is  admitted,  as  also  the  sufficiency  of  the  capital 
stock  and  funds  of  the  company,  and  of  the  shares  of  the 
defendants  therein,  to  pay  and  satisfy  the  plaintiffs  the 
amotmt  insured;  and  the  agency  of  Wise,  Farbridge,  &  Com- 
pany, as  alleged  in  the  declaration,  and  the  plaintiffs'  interest 
in  the  subject  matter  of  insurance  to  the  amount  of  all  the 
money  by  them  insured  thereon,  are  also  admitted. 

It  is  agreed  that  the  pleadings  and  policy  annexed  may 
be  referred  to  by  either  party  as  part  of  this  case,  and  that 


474  CA8B8  nr  THB  BXCHBaUBR, 

1847.  the  Court  eball  be  at  liberty  to  inspect  maps  and  charts, 
and  draw  all  conolusioiiB  and  inferences  of' fact  from  the 
circumstances  stated,  as  a  jury  might  or  ought  to  draw 
therefrom;  and  tbal^  afler  judgment  shall  be  given  upon 
the  case,  either  partj  shall  be  at  liberty  (with  the  approba- 
tion of  this  Courti  and  not  otherwise)  to  turn  this  case  into 
a  special  verdict,  and  to  bring  a  writ  of  error  thereupon, 
such  special  verdict  to  be  settled  by  a  judge  of  this  Court; 
and  all  inferences  of  &ct  which  this  Court  may  draw  upon 
the  hearing  of  the  special  case  are  to  be  stated  as  fiiots  in 
the  special  verdict. 

The  question  for  the  opinion  of  this  Court  is,  whether 
the  plaintiff  are  or  are  not  entitled,  under  the  (urcumstanoes, 
to  recover  in  this  action  any  and  what  amount.  If  the 
Court  shall  be  of  opinion  that  the  plaintiffs  are  so  entitled^ 
then  judgment  is  to  be  entered  for  the  plaintiffs  by  confess 
sion,  for  such  amount  as  the  Court  shall  think  that  the 
plaintiffs  are  entitled  to  recover ;  but  if  the  Court  shall  be 
of  opinion  that  the  plainti£b  are  not  entitled  to  recover 
anything,  then  a  judgment  of  nolle  prosequi  shall  be  entered; 
unless  in  either  case  the  Court  shall  think  fit  that  the  case 
shall  be  turned  into  a  special  verdict,  in  which  case  judg^ 
ment  shall  be  entered  upon  such  special  verdictj  according 
to  the  directions  of  this  Court 

The  case  was  argued  in  Easter  Term,  1846,  (April  27),  by 

Martin  for  the  plaintiffs. — The  sailing  firom  Manilla  to 
Tongkoo,  under  the  circumstances  stated  in  the  case,  was 
not  a  deviation  whereby  the  policy  was  avoided.  If  the 
ship,  having  discharged  her  outward  cargo  at  Manilla,  had 
taken  no  other  goods  at  all  on  board  at  that  port,  she  would 
clearly  have  had  a  right,  under  the  terms  of  this  policy,  to 
return  to  the  coast  of  China  for  a  homeward  cargo ;  and 
the  taking  on  board  at  Manilla  the  230  chests  of  opium  for 
Tongkoo  can  make  no  difference  in  this  respect.  The 
policy  authorises  a  voyage  ^*  at  and  from  Liverpool  to  ports 
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ajid  places  in  China  and  ManUla,  aU  or  any^  during  the 
ship's  stay  there  for  any  purposes^  and  from  thence  to  her 
port  or  ports  of  calling  and  discharge  in  the  United  King- 
dom, with  liberty  to  call  and  stay  at  all  or  any  ports  or 
places  on  either  side  of  and  at  the  Cape  of  Good  Hope. 
[Parker  B. — The  other  side  will  contend  that  the  words 
**  from  thence"  mean  from  ManiUa,  and  therefore  that  she 
had  no  right  to  return  from  Manilla  to  China.]  According 
to  the  grammatical  construction,  "from  thence''  imports 
''from  all  or  any  ports  and  places  in  China  and  Manilla.'' 
It  was  clearly  intended  that  the  ship  should  bring  a  home- 
ward freight  from  Manilla  or  China.  Such  being  the  reason* 
able  construction  of  the  policy  itself,  \&  there  any  case  wherein 
a  contrary  interpretation  has  been  put  upon  such  words? 
The  only  case  which  can  at  all  be  relied  on  for  that  purpose 
by  the  defendants  is  the  case  of  Beatsan  v.  Haworth  (a).  That 
was  an  insurance  on  ship  ''at  and  from  Fisherow  to  Gotten- 
burg,  and  back  to  Leith  and  CockenzieJ"  It  appeared  that  the 
ship  in  the  homeward  voyage  went^r#^  to  Cockenzie, 
which  lay  nearer  to  Gottenburg  than  Leith,  and  was 
stranded  in  the  harbour  of  Cockenzie.  This  was  holden 
to  be  a  deviation,  on  the  ground  that,  in  the  absence  of 
some  usage  or  special  facts  to  vary  the  general  rule,  the 
construction  of  the  policy  was  that  the  assured  must  go 
to  the  places  mentioned  in  it,  in  the  order  in  which  they 
were  named,  and  that  to  depart  from  that  course  was  a 
deviation.  But  that  case,  if  it  be  law,  is  not  applicable  to 
the  present,  because  here  the  ship  did  proceed  first  to 
China,  and  then  to  Manilla.  Beatson  v.  Haworth  was  de- 
cided on  the  authority  of  Clason  v.  Simmond(b)f  there  cited, 
where,  in  an  insurance  on  a  ship  at  and  from  London  to 
her  ports  of  discharge  in  the  Streights,  as  high  as  Mesrina, 
the  stopping  of  the  vessel  at  Marseilles,  for  which  port  she 
had  a  cargo  on  her  return^  would  be  a  deviation.     That  case 

(a)  6  T.  R.  531.  (b)  Park  on  Ins.  626,  Srd  ed. 
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18  equally  distiiigaishable  from  the  present,  for  the  reason 
JQSt  stated.  In  Marsden  v.  Beid{a),  the  action  was  upon  a 
policy  on  goods,  at  and  from  Liverpool  to  Palermo,  Mes- 
rina,  Naples,  and  Leghorn*  The  ship  took  in  goods  and 
was  cleared  out  from  Naples  only,  and  had  no  goods  on 
board  for  any  other  place,  Leghorn  being  known  to  be  in 
the  hands  of  the  French  soon  after  the  policy  was  effected* 
She  was  captured  by  the  French  in  the  Bay  of  Biscay,  and 
consequently  before  the  dividing  point  to  any  of  the  places 
mentioned  in  the  policy.  It  was  held  that  there  was  an 
inception  of  the  voyage  insured  against,  on  the  groimd  that 
the  voyage  insured  to  Palermo,  Messina,  and  Naples,  meant 
a  voyage  to  all  or  any  of  the  places  named,  with  this  reserve 
only,  that  if  the  vessel  went  to  more  than  one  place,  she 
must  go  to  them  in  the  order  described  in  the  policy* 
That  case  is  an  authority  for  the  plidntiflb.  Gairdner  v. 
Senhouse  (b)  is  to  the  same  effect.  Metcalfe  v.  Parry  (c) 
was  an  insurance  at  and  from  Antigua  to  London,  with 
liberty  to  call  at  all  or  any  of  the  West  India  islands, 
Jamaica  included.  The  ship  called  at  St.  Kitts ;  and  it 
was  contended,  that  as  that  island  did  not  lie  between  An- 
tigua and  London,  the  calling  there  was  a  deviation ;  but 
Gibbs,  C.  J.,  ruled,  that  as  the  assured  had  leave  to  go  to 
Jamaica,  500  miles  out  of  course,  it  was  dear  that  the 
parties  intended  that  they  might  stop  at  any  of  the  West 
India  Islands,  though  not  in  course*  In  Bragg  y.  Anders 
son  {d)  a  policy  at  and  firom  Martinique  and  all  and  every 
West  India  Islands  was  held  to  warrant  a  course  from 
Martinique  to  islands  not  in  the  course  of  the  homeward 
voyage.  So  in  Lambert  v*  Liddard{e\  a  policy  at  and 
from  Pernambuco,  or  any  other  port  or  ports  on  the  coast 
of  the  Brazils,  to  London,  was  held  to  warrant  the  assured, 
if  he  could  not  get  a  cai^  at  Pernambuco,  to  go  to  any 

(a)  3  East,  672.  (J)  4  Taunt.  229. 

{h)  3  Taunt.  16.  («)  5  Taunt.  480;   1  Marsh. 

(c)  4  Ciiinpb.  123.  149. 
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other  port  or  ports  oh  that  coast  till  he  got  a  cargo,  not 
restricting  him  to  those  which  lay  in  the  direct  course  be- 
tween Pemambuco  and  London.  That  case  appears  to  be 
directly  in  point.  There  the  vesselj  having  tried  for  a 
cargo  at  PemambucOi  as  in  this  case  at  Manilla,  went  for 
a  cargo  upon  a  voyage  600  miles  to  the  southward  of  her 
duect  course  to  her  port  of  dischai^e;  yet  thb  was  held  not 
to  be  a  deviation.  In  Hunter  y.  Leatkley  {a)  the  policy  was 
effected  upon  goods  in  certun  vessels  on  a  voyage  at  and 
from  Singapore,  Penang,  Malacca,  and  Batavia,  all  or  any, 
to  the  ship's  port  of  discharge  in  Europe,  with  leave  to 
touch,  stay,  and  trade  at  all  or  any  porl^  or  places  whatso- 
ever and  wheresoever  in  the  East  Indies,  Persia,  or  else- 
where, beginning  the  adventure  from  the  loading  thereof 
aboard  the  said  ships  as  above.  The  ship  took  in  part  of 
her  cargo  at  Batavia,  then  went  to  Sourabaya,  another  port 
in  the  East  Indies,  not  in  the  course  of  a  voyage  from  Ba- 
tavia to  Europe,  and  took  in  other  goods,  then  returned  to 
Batavia,  whence  she  afterwards  sailed  for  Europe,  and  was 
lost  by  perils  of  the  seas.  It  was  held  by  the  Court  of 
King's  Bench,  and  that  judgment  was  confirmed  on  error 
in  the  Exchequer  Chamber,  that  the  going  to  Sourabaya 
was  not  a  deviation,  and  that  the  goods  taken  on  board 
there  were  covered  by  the  policy.  So  here,  the  sailing 
back  to  China  is  within  the  terms  of  this  policy,  which  are 
equally  general.  Besides,  it  was  a  sailing  there  for  a  ne- 
cessary purpose,  in  order  to  obtain  a  cargo,  and  whereby  no 
delay  was  occasioned,  and  therefore  did  not  avoid  the  policy. 
Raine  v.  Bell{b)y  Cormack  v.  Gladstone  (c),  Laroche  v.  0«- 
win  (d).  Nor  is  the  case  altered  by  the  vessel's  taking  on 
board  the  opium  at  Manilla.  It  is  obvious  that  she  would 
require  some  ballast  for  the  homeward  voyage,  and  it  could 


(a)  10  B.  &  C.  858 ;  S.  C.  in  (b)  9  East,  195. 

error,  1  C.  &  J.  423;    7  Bing.  (e)  11  East,  347. 

517.  (d)  12  East,  131. 
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1847.        make  no  difference  whether  she  took  in  opium  or  stones  for 
that  purpose:  Armet  y.  Inne8{a). 

Watson,  for  the  defendants. — There  was  a  deviation  in 
thb  case  by  the  ship's  going  back  from  Manilla  to  China. 
Wherever  the  insurance  is  upon  a  voyage  to  two  or  more 
places  named  in  the  policy,  all  or  any,  the  vessel  may  go  to 
.  all  or  any,  but  if  she  does,  she  must  go  to  them  in  the 
order  mentioned  in  the  policy,  otherwise  it  is  a  deviation. 
Here  the  ship  might  go  to  China,  and  there  take  in  a  home- 
ward cargo ;  or  to  Manilla,  and  there  take  in  a  homeward 
cargo ;  but  she  could  not  go  to  Manilla,  and  return  to  China 
for  a  homeward  cargo.  It  is  attempted  on  the  other  side 
to  make  out  this  to  be  a  sort  of  double  voyage,  partly  to 
China  and  partly  to  Manilla ;  but  such  are  not  the  terms  of 
the  policy ;  it  is  one  voyage,  at  and  from  Liverpool  ''  to 
ports  and  places  in  China  arid  Manilla,  all  or  any,"  and 
"from  thence  to  her  port  or  ports  of  calling  and  discharge  in 
the  United  Kingdom,"  i.  e.  from  China  or  Manilla  home- 
ward, but  not  from  both.  The  policy  docs  not  contain  the 
words  "  backwards  and  forwards."  It  is  a  voyage  to  China 
and  Manilla,  and  then  back  again  to  England.  Beatson  v. 
Haworth  and  Clason  v.  Simmond  are  directly  in  point  for 
the  defendants,  and  have  never  been  doubted  to  be  law. 
They  are  recognised  and  confirmed  by  the  Court  in  Marsden 
V.  Beid,  In  Hoffff  v.  Homer  (ft),  the  ship  was  insured  at 
and  from  Lisbon  to  a  port  in  England,  with  liberty  to  call 
at  any  one  port  in  Portugal  for  any  purpose  whatever.  She 
sailed  from  Lisbon  to  Faro  to  complete  her  loading.  Faro 
being  a  port  to  the  southward  of  Lisbon,  and  consequently 
lying  directly  out  of  the  course  of  the  voyage  to  England : 
and  Lord  Kenyon  held,  that  the  liberty  given  by  the  policy 
must  be  restrained,  or  a  permission  to  call  at  some  port  to 
the  northward  of  Lisbon,  in  the  course  of  the  voyage  to 

(a)  4  Moore,  150.         {b)  1  Marsh.  153;  2  Park  on  Ins.  626,  3rd  ed. 
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England^  and  therefore  that  the  Bailing  to  Faro  was  a  de«  1847. 
viation.  That  is  a  yerjr  strong  case  in  favour  of  the  defend- 
antSy  and  never  has  been  questioned.  Rankm  v.  Reeve  {a)  is 
another  decision  precisely  to  the  same  effect  If  the 
ship  had  gone  first  to  ManilK  could  she  afterwards  have 
gone  to  China  ?  Clearly  not ;  and  the  case  is  in  no  respect 
altered  by  her  having  gone  first  to  China,  having  proceeded 
from  thence  to  Manilla,  a  port  afterwards  named  in  the  po* 
licy.  Suppose  it  had  been,  at  and  from  Liverpool  to  any  port 
or  places  in  China  and  the  Cape  of  Good  Hope,  could  she 
have  returned  from  the  Cape  to  Cluna  ?  With  respect  to 
the  other  cases  which  have  been  cited,  Manden  v.  Beidf 
Lambert  v.  Liddard,  Metcalfe  v.  Parry ^  and  Bragg  v.  Ander* 
ean^  were  none  of  them,  as  here,  the  case  of  an  insurance  on 
a  voyage  out  and  home.  Hunter  v.  Leathley  was  mainly 
decided  on  the  effect  of  the  words,  '^  with  leave  to  touch, 
stay,  and  trade  at  all  and  every  ports  and  places  whatsoever 
and  wheresoever,  in  the  East  Indies,  Persia,  or  elsewhere ;" 
Persia  being  entirely  out  of  the  course  from  any  of  the 
ports  or  places  previously  mentioned  to  Europe.  The  very 
argument  in  that  shews,  that,  but  for  such  general  words, 
the  ship  could  only  go  to  ports  and  places  in  the  ordinary 
course  of  the  voyage  insured ;  but  it  was  clear  there  that 
the  vessel  never  could  have  been  intended  to  come  directly 
home  from  Singapore  to  Europe,  and  that  the  words, 
<'  ports  and  places  in  the  East  Indies,  Persia,  or  elsewhere," 
occurring  in  the  place  they  did  in  the  policy,  **  could  not  be 
understood  to  designate  places  of  shipment  of  the  plaintiff^s 
goods,  but  only  places  to  which  the  ship  might  be  permitted 
to  sail  for  some  other  purpose  (A)."  Here  there  is  no  liberty 
to  trade.  The  construction  contended  for  on  the  other  side 
amounts  to  this,  that  the  assured  were  entitled  to  go  back- 
wards and  forwards  till  they  could  find  a  homeward  cargo, 

(a)  2  Park  on  Ins.  626.    (6)  Per  Lord  Tenterden^  C.  J.,  10  B.  &  C.  874. 
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1847.  and  in  the  meantime  to  trade.  Hamilton  ▼.  Sheddon  (a)  is 
a  very  strong  case.  There  the  policy  was  on  goods  by  a 
certain  ship,  ^*  at  and  from  Liverpool  to  any  port  or  ports, 
place  or  places  of  loading  and  trade  on  the  coast  of  Africa 
and  Afirican  islands,  during  her  stay  and  trade  on  the  sud 
coast  and  islands,  and  at  and  from  llience  to  her  port  or 
ports  of  discharge  in  the  United  Kingdom,  with  leave  to  call 
at  all  ports  and  places,  backwards  and  forwards,  and  for- 
wards and  backwards,  without  being  deemed  any  deviation; 
with  liberty,  in  that  voyage,  to  proceed  and  sail  to  and  stay 
at  any  ports  or  places  whatsoever,  and  witii  leave  to  load, 
unload,  &c,  goods,  wheresoever  she  might  proceed  to,  ftc** 
with  an  agreement  that  the  vessel  might  be  employed  or 
used  as  a  tender  to  any  other  vessel  in  the  same  employ. 
The  ship  arrived  at  Benin,  in  Africa,  and  stayed  there 
thirteen  months,  during  which  time  she  was  employed  in 
conveying  goods  from  a  vessel  in  the  same  employ  at  the 
mouth  of  the  river  to  Camaroone,  and  there  putting  them 
on  board  another  vessel,  also  in  the  same  employ ;  and  on 
her  return  with  a  homeward  cargo,  was  lost.  It  was  held 
that  this  voyage  to  Camaroone  was  a  deviation.  There  are 
no  words  in  this  policy  to  take  it  out  of  the  general  rule  of 
law,  as  stated  in  the  authorities  which  have  been  cited. 
The  same  doctrine  is  laid  down  in  the  cases  of  Bottomley  v. 
BaviU{h\  Solly  v.  Whitmore  (c),  and  Hammond  v.  Reid  (d). 
Further,  the  taking  on  board  the  opium  at  Manilla,  for 
China,  although  it  was  not  a  full  cargo,  was  clearly  a  trad« 
ing  not  contemplated  by  the  policy. 

Martin  replied,  and  contended  that  the  decision  in  Hogg 
V.  Homer  could  not  be  supported. 

Cur.  adv.  vult 


(a)  3  M.  &  W.  49.  (c)  6  B.  &  AW.  45. 

\b)  6  B.  &  C.  210.  \d)  4  B.  &  Aid.  73. 
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The  judgment  of  the  Court  was  now  delivered  by 

P0LLOCK5  C.  B. — This  was  an  action  on  a  marine  policy 
of  insurance,  and  the  question  was,  whether  the  ship  on 
which  the  policy  had  been  effected  had  deviated  so  far  from 
the  voyage  in  respect  of  which  the  risk  was  created,  as  to 
avoid  the  liability  of  the  underwriter?  There  was  a  verdict 
for  the  defendant  on  the  first  and  second  counts;  and  as  to 
the  third,  on  which  issue  was  joined,  at  the  trial,  the  jury 
found  a  verdict  for  the  plaintiff,  subject  to  a  special  case, 
afterwards  turned  into  the  following  special  verdict.  The 
spedal  verdict,  after  a  formal  introduction,  sets  out  the 
policy  and  other  matters  necessary  for  the  midntenance  of 
the  action,  and  then  finds  the  circumstances  of  the  voyage, 
which  alone  are  material  to  the  question  before  us,  in  the 
following  words :  [His  Lordship  read  them,  as  ante,  p.  471.] 

The  question  for  the  decision  of  the  Court  on  the  special 
verdict  is,  whether,  upon  these  hcts,  the  vessel's  sailing 
from  Manilla  to  Tongkoo,  in  search  of  a  homeward  freight, 
was  or  was  not  a  deviation*  If  it  was  authorised  by  the 
terms  of  the  policy,  the  plaintiffs  are  entitled  to  the  judgment 
of  the  Court;  if  not,  the  defendants. 

It  is  manifest  that  the  solution  of  this  question  must 
depend,  in  the  first  place,  upon  the  meaning  of  the  word 
"  thence "  in  this  policy.  If  this  means  Manilla  only,  as 
contended  by  the  defendants,  and  therefore  that  the  vessel 
was  to  sail  from  Manilla  on  her  homeward  voyage,  it  was  a 
deviation  to  go  to  Tongkoo  to  seek  for  freight,  Tongkoo 
being  out  of  the  course  of  the  voyage  from  Manilla  to  this 
country.  If ''  thence"  refers  to  "  ports  and  places  in  China 
and  Manilla,"  then  what  has  occurred  is  not  necessarily  a 
deviation,  and  it  remains  to  be  considered  whether  it  is 
within  the  scope  and  meaning  of  the  policy.  We  are  of 
opinion  that  the  word  "  thence  "  does  not  mean  Manilla  only, 
but  includes  all  the  ports  and  places  to  which  the  homeward 
voyage  might  have  been  directed.    This  is  purely  a  question 
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of  constniction ;  and  it  is  quite  clear  that  it  was  not 
necessaiy  that  the  vessel  should  go  to  Manilla  at  all ;  and 
though  not  one  of  the  ^' ports  and  places  in  China''  to 
which  the  vessel  intended  to  go,  it  might,  in  some  event, 
become  the  port  from  which  the  homeward  voyage  should 
commence ;  for  the  vessel  might  possibly  have  gone  to  no 
osher  ''port  or  place/'  and  would  be  fully  at  liberty  to 
confine  the  departure  to  that  one  ''port  or  place."  The 
word  "thence"  must  therefore  be  read  so  as  to  meet  the 
obvious  meaning  of  the  policy  for  all  cases,  and  for  that 
purpose  must  be  read  as  including  all  the  "ports  and  places 
in  China,"  as  well  as  Manilla,  and  then  the  policy  would 
stand  thus — "  to  ports  and  places  in  China  and  Manilla,  all 
or  any,  during  the  ship's  stay  there,  and  from  the  ports  and 
places  in  China  and  Manilla,  to  her  ports  or  places  of  calling 
and  dischai^e"  in  this  country.  Then  comes  the  main 
question,  whether,  under  the  policy  so  made,  the  voyage 
from  ALmilla  to  Tongkoo  in  search  of  freight  was  a  devia- 
tion. On  the  part  of  the  plaintiffs  it  was  contended,  that 
having  discharged  all  the  freight  of  the  outward  cargo  for 
Manilla,  the  captain  was  at  liberty  to  go  to  Tongkoo  to 
seek  a  freight,  and  was  not  bound  to  sail  direct  for  this 
country  from  Mamlla.  On  the  part  of  the  defendants  it 
was  contended,  that  the  voyage  must  be  pursued  in  the 
order  of  the  places  as  named  in  the  policy,  and  the  returning 
to  any  port  or  place  in  China  was  taking  the  ports  named 
in  the  policy  in  an  inverse  order.  At  the  bar,  the  cases  of 
Beatsan  v.  Hawarth,  Marsden  v.  Beid,  Gcdrdner  v.  Senhousef 
Bragg  v.  Anderson^  Solfy  v.  fFhitmare,  and  others,  were 
cited  to  illustrate  the  doctrine  upon  this  subject  of  allied 
rules  of  deviation ;  and  no  doubt,  where  a  voyage  is  de- 
scribed to  specified  ports,  as  from  A.  to  B.,  and  B.  to  C, 
and  especially  where  such  is  the  regular  course  of  the  voyage, 
it  is  a  deviation  to  go  to  C.  before  B.,  and  if  the  voyage  be 
intended  for  both,  Marsden  v.  Beid  decided  that  such  a  vessel 
need  not  go  to  all  the  ports,  but  she  must  take  such  as  she 
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Bailed  to  in  the  order  named  in  the  policy.  But  in  Metcalfe 
V.  Parry,  Gibbs,  C.  J.,  says  (a),  that  the  liberty  "to  touch 
at  all  or  any  of  the  West  India  islandfif,  Jamaica  included/' 
shews  decisively  that  they  might  be  taken  without  any  re- 
gard to  their  geographical  order^  for  the  purpose  of  seeking 
a  freight.  The  decision  in  SoUy  v.  Whitmore  might  give 
rise  to  an  argument  that  the  sailing  to  Tongkoo  was  a  de- 
viation, if  the  vessel  had  gone  there  for  purposes  unconnected 
with  the  homeward  voyage:  but  Abbott^  C.  J.»  says,  that  if 
the  vessel  was  going  to  get  a  cargo,  that  would  be  a  purpose 
connected  with  the  voyage,  and  consequently  not  a  deviation. 
The  facts  in  the  other  cases  cited  vary  so  much  from  the  pre- 
sent, that  no  particular  notice  of  them  is  necessary ;  but  it 
cannot  be  doubted  that  the  general  doctrine  relied  upon  by 
the  defendants'  counsel  is  well  established :  the  question  is, 
how  far  it  applies  to  this  case,  and  the  point  to  be  considered 
is,  whether  the  vessel,  after  discharging  the  last  portion  of  her 
cargo  at  Manilla,  was  at  liberty  to  go  to  Tongkoo  to  procure 
a  freight ;  and  we  are  of  opinion,  that  the  sailing  to  Tongkoo 
for  a  purpose  connected  with  the  homeward  voyage  was 
not  a  deviation,  the  homeward  voyage  being,  as  we  read  the 
policy,  "from  ports  or  places  in  China  and  Manilla,  all  or 
any  of  them,  to  her  port  or  ports  of  calling  and  discharge." 
On  this  ground,  we  think  the  vessel,  having  sailed  from 
Manilla  to  Tongkoo  for  a  purpose  connected  with  the  home- 
ward voyage,  was  sailing  within  the  liberty  given  by  the 
policy. 

In  the  course  of  the  argument,  the  fact  of  goods  being 
shipped  at  Manilla  for  Tongkoo,  not  for  the  homeward 
voyage,  was  urged,  but  not  much  relied  upon;  but  as  the 
jury  have  found  that  the  risk  was  not  thereby  increased,  we 
are  of  opinion,  upon  the  authority  of  Laroche  v.  Oswin  (&), 
and  other  cases,  that  this  made  no  difference,  and  the  plain- 
tiffs, therefore,  arc  entitled  to  the  judgment  of  the  Court. 

Judgment  for  the  plaintiff. 

(a)  4  Campb.  124.  {h)  12  East,  131. 
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VACATION  SITTINGS  AFTER  HILARY 

TERM. 


FA*  6* 

A.,  being  a 
termor  of  lind, 
built  two 
houfes  on  it. 
Tlie  whole  wu 
then  releaied 
to  him  in  fee, 
<«  with  all 
ways,  eaM« 
ments,  adran- 
tages,  and  ap- 
purtenances 
therennto  be- 
longing, or 
therewith 
usoallj  used, 
leased,  held, 
occopied,  or 
enjoyed."     By 
his  will,  he 


Phetset  and  Sabah  his  "Wife  v.  Richard  Vicart. 

V^ASE  for  disturbance  of  a  way. — The  declaration  stated, 
that  the  pldntiffs  were  lawfully  possessed  of  acertainmessuage 
and  garden  thereunto  belonging,  with  the  appurtenancessy 
in  right  of  the  said  Sarah,  and  by  reason  thereof  ought 
to  have  a  certain  way  from  and  out  of  the  said  messuage 
and  garden  unto  and  into  a  certain  dose  in  the  parish  of 
D.,  in  the  county  of  D.,  and  from  and  out  of  the  same 
dose  unto  and  into  a  certain  common  highway  leading  from 
the  Exeter-road  to  Queen-street,  in  the  county  aforesaid, 
and  so  back  again  from  the  said  common  highway  unto 
and  into  the  said  close,  and  from  and  out  of  the  same  unto 
and  into  the  said  messuage  and  garden  of  the  plaintiffs, 
house,  and^Uie  ^^^  themselves  and  their  servants,  on  foot,  and  with  horses 
th^'*"^*tol^  and  carriages,  to  go,  return,  pass,,  and  repass,  every  year, 
longing,  to  B./  at  all  times  of  the  year,  at  their  free  will  and  pleasure, 

and  the  other  t  •  i 

to  C,  in  simi-    ^^  as  to  the  said  messuage  and  garden,  together  with  the 

lar  terms. 
During  A.'s 

ownership  of  both,  the  entrance  from  the  high  road  to  the  principal  door  of  the  house  af^r- 
wards  devised  to  B.,  was  by  a  set-out  carriage  drive  or  sweep,  entering  from  a  high  road, 
passing  immediately  in  front  of  the  house  afterwards  devised  to  C,  to  B.'s  door,  and  then 
returning  round  an  oval  garden  in  front  of  C.'a  house,  but  at  a  greater  distance  from  it,  to 
the  same  point  of  entrance.  B.'s  house  had  a  coach-house  opening  only  into  the  high  road, 
and  a  back  entrance  into  the  same.  After  A.'s  death,  C.  made  a  fence  across  so  much  of  the 
carriage  drive  as  passed  immediately  in  front  of  his  house,  and  across  the  oval  gaicden,  leaving 
the  further  way  to  B.'s  front  door  by  the  same  carriage  drive  open.  B.  brought  trespass, 
claiming  the  way  as  appurtenant  to  his  house  and  garden : — Htld^  first,  that  the  way,  as  used 
in  A.'s  time,  during  the  unity  of  ownership  in  him,  immediately  in  front  of  C.'s  house,  did  not 
pass  to  B.  with  the  house  devised  to  him,  under  the  word  "  appurtenances  "  in  A.'s  will ;  and 
secondly,  cftmrnt  gemble,  that  it  did  not  pass  as  a  way  of  necessity,  whether  taken  in  the  strict 
sense,  or  at  a  way  without  which  the  most  convenient  and  reasonable  mode  of  enjoying  every 
part  of  B.'s  premises  could  not  be  had. 

Semble,  notiiing  of  absolute  necessity  to  a  building,  e.  g.  a  gutter  in  alieno  solo,  to  carry  off 
water,  &e.,  It  extinguished  by  unity  of  ownership. 
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appurtenances  of  the  plaintiffs  thereto  belonging  and  apper-  1847. 
taining ;"  yet  the  defendant  placed  boards  and  dug  a  ditch 
across  the  said  way,  and  by  so  doing  obstructed  and  stop- 
ped up  the  same;  by  means  whereof  the  plaintiffs  were  hin- 
dered from  using  and  enjoying  the  same.  Pleas,  I.  Not 
guilty ;  2.  A  denial  of  the  right  of  way,  as  to  the  mes- 
suage and  garden,  with  the  appurtenances,  of  the  plaintiffi 
belonging  or  appertaining.     Issues  thereon. 

At  the  trial,  at  the  last  Devonshire  assizes,  before  Erle^ 
J.,  it  appeared,  that,  on  9th  April,  1812,  A.  Vicary  the 
younger,  being  seised  in  fee,  bargained,  sold,  and  demised 
to  A  Vicary  the  elder,  part  of  Long  Close,  in  the  parish 
of  Dawlish,  for  500  years.  By  lease  and  release,  respec- 
tively dated  on  17th  and  18th  December,  1827,  A.  Vicary 
the  younger,  reciting  that  A.  Vicary  the  elder  had  built 
two  houses  on  the  above  piece  of  land,  conveyed  all  the 
remainder  and  reversion  of  and  in  all  the  said  premises  de- 
mised by  the  said  indenture  of  9th  April,  1812,  to  A  Vicary 
the  elder,  '^  together  with  the  said  messuages  or  dwelling- 
houses  and  offices  which  the  said  A.  Vicary  the  elder  had 
so  erected  and  built  thereon  as  aforesaid ;  all  which  ssud 
hereditaments  and  premises  were  then  in  the  possession  of 
the  said  A  Vicary  the  elder,  his  tenant  or  tenants ;  and 
all  houses,  ways,  easements,  advantages,  and  appurtenances 
thereto  belonging,  or  therewith  usually  used,  leased,  held, 
occupied,  or  enjoyed ;  to  hold  the  said  remainder  and  rever- 
sion of  and  in  the  said  premises,  with  the  appurtenances,  imto 
and  to  the  use  of  the  said  A.  Vicary  the  elder,  his  heirs  and 
assigns  for  ever." 

By  will  of  23rd  October,  1827,  A.  Vicary  the  elder  gave, 
devised,  and  bequeathed  all  his  freehold  hereditaments  in 
West  Tcignmouth,  Dawlish,  and  elsewhere,  in  the  county 
of  Devon,  with  their  respective  rights,  members,  and  ap- 
purtenances, unto  W.  Tapley  and  his  heirs,  to  the  use  of  A. 
Vicary  the  younger,  for  life ;  reminder  to  the  use  of  W. 

VOL.  XVI.  K  K  M.  W. 


486  CASES  IN  THB  EXCHEQUEB, 

1847.  Tapley  and  his  heirs  during  the  natural  life  of  A*  Yicary 
the  younger,  in  trust  to  support  the  contingent  remainders ; 
and  from  and  after  the  decease  of  A.  Yicary  the  younger, 
as  to,  for,  and  concerning  all  that  freehold  messuage  or 
dwelling-house,  with  the  garden  in  front  and  on  the  west 
side  thereof,  ^  and  the  appurtenances  thereunto  belonging,' 
situate  and  lying  at  Dawlish  Strand,  in  the  said  parish  of 
Dawlish,  being  the  last  messuage  and  premises  which  I 
have  erected  there,  and  now  let  out  as  a  lodging-house,  to 
the  use  of  my  grandson,  Richard  Yicary  (the  defendant), 
second  son  of  the  said  A,  Yicary  the  yoimger,  his  heirs 
and  assigns,  for  ever;  and  as  to,  for,  and  concerning  all 
that  other  freehold  messuage  or  dwelling-house,  lying  on 
the  eastern  side  of  the  last-mentioned  messuage,  together 
with  the  garden  in  front  and  on  the  eastern  side  thereof, 
and  the  coach-house,  stable,  curtilage,  *and  the  appur-' 
tenances  thereto  helangirig^^  also  situate  and  lying  at  Dawlish 
Strand  aforesaid,  being  the  first  messuage  and  premises 
which  I  erected  there,  and  now  also  let  out  as  a  lodging- 
house,  to  the  use  of  my  granddaughter  Sarah  Yicary,  the 
eldest  daughter  of  the  said  A.  Yicary  the  younger,  her 
heirs  and  assigns  for  ever,  provided  she  should  live  to  attain 
the  age  of  twenty-one  years," 

In  July,  1831,  A.  Yicary,  senior,  died.  A.  Yicary  the 
younger  died  on  the  4th  December,  1842.  Sarah  Yicary, 
his  eldest  daughter,  attained  the  age  of  twenty-one  years, 
and  in  1843  married  the  plaintiff.  By  her  man*iagc  set- 
tlement, executed  before  her  marriage,  and  dated  11th 
March,  1843,  the  premises  last  above  mentioned  were  con- 
veyed to  trustees  to  her  sole  and  separate  use.  Till  the 
death  of  A.  Yicary  the  younger,  the  unity  of  ownership 
of  both  sets  of  premises  continued,  and  the  way  now  in 
question  was  used  in  common  by  the  occupiers  of  both 
houses,  being  a  hai^  carriage  drive,  set  out,  and  abutting  on 
both.   The  plaintiffs'  house  had  a  back  way  into  the  Exeter- 
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road ;  also  a  coaoh-house  and  itables,  the  only  access  to 
which  was  from  that  road.  The  following  is  a  plan  of  both 
sets  of  premises  :«^ 


S. 


•— ••< 


■*•— ""i^-n^-** 


a 


& 


I 

• 

\ 

• 

a        a 

« 

a 

e 

4 

Flai 

ntiffi'  h 

vote. 

Detad 

■nt'ilMt 

lie. 

M 

Highway  leading  from  Bxeter-road  to  QoeeB«atnet. 


Dotted  line  ii  the  ftnoei  tic,  com  • 
plained  oil 

a,  The  wayia  dispute. 

b,  Th«gardea« 


e,  PUiotifii'entnaceftomfoio-court 

and  vaj  in  diepnta* 
d,  Defendant'i  ditto. 
9,  Plaiatiflh'  back  door» 


w. 


The  way  was  not  claimed  as  a  way  of  necessity  at  the 
trial  The  learned  judge  held  that  the  will  must  be  read 
with  reference  to  the  prior  conveyance  of  1812  to  the 
testator^  so  as  to  pass  the  right  of  way  claimed  as  used  with 
the  plaintiffs'  house  in  the  testator's  time.  The  plaintiffs 
had  a  verdict,  with  leave  to  the  defendant  to  move  to  enter 
n  nonsuit,  or  verdict  for  the  defendant  on  the  second  issue. 

A  rule  having  been  obtained  to  enter  a  verdict  for  the 
defendant  accordingly, 

Crawder  and  M.  Smith  shewed  caused  on  30th  January. 
— No  right  of  way  could  exist  while  A.  Vicary  the  elder 
lived,  the  whole  being  his  own  property  (a).     Then  there 
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(a)  ffolme  v.  Oorinp,  2  Bing.  76 ;  9  B,  Moore,  IGG. 
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1847.        was  either  an  implied  grant  of  tins  right  of  way  by  his 
will,  or  it  would  pass  as  a  matter  of  conyenience,  if  not  of 
absolute  necessity.    Firsts  there  was  an  implied  grant  of 
this  way;  for  it  is  clear,  that  if  a  single  tenement  is  divided 
by  the  owner,  and  certain  ways,  drains,  &c.  are  enjoyed-  to 
all  appearance  continuously  and  permanently  with  the  two 
tenements,  those  easements  pass  with  it.      The  deed  of 
1812,  by  which  A.  Vicary,  senior,  took  the  fee,  passes  all 
ways,  easements,  advantages,  and  appurtenances  to  the  piece 
of  land  belonging  or  therewith  enjoyed.     [Parke,  B. — ^The 
tenement  was  at  that  time  entire.     The  question  now  is, 
what  did  the  testator  mean  to  convey  to  each  devisee  on 
dividing  it  by  his  will ;  and  the  difficulty  is  to  find  in  that 
instrument  words  apt  for  effectuating  what  is  likely  to  have 
been  his  intention.]     No  appurtenances  here  in  fact  ex- 
isted.   HirichcUffe  v.  Earl  ofKinnoul  (a)  turns  not  on  that 
word,  but  on  the  terms  of  the  conveyance  set  out  in  the 
special  verdict.     Though  that  expression  in  a  deed  must 
have  a  particular  legal  construction  (A),  it  is  otherwise  in 
a  will,  where  the  testator's  intention  governs,  unless  against 
law.    In  this  case,  after  the  division  of  the  houses  by  will, 
those  rights,    members,    and   appurtenances  which  were 
necessary  to  the  reasonable  enjoyment  of  each  house,  in- 
cluding this  right  of  way,  passed  with  it  by  the  will ;  for  it 
is  an  easement  of  a  permanent  nature,  viz.  a  carriage-drive 
set  out  to  the  pidntiffs'  own  door,  and  as  apparent  as  a 
right  of  water-course.     In  the  work  of  Messrs.  Grale  and 
Whatley  on  Easements,  pp.  49,  50,  it  is  said,  ''  Upon  the 
severance  of  a  heritage,  a  grant  will  be  implied,  first,  of 
all  those  continuous  and  apparent  easements  which  have  in 
fact  been  used  by  the  owner  during  the  unity,  though 
they  have  hdd  no  legal  existence  during  that  period  as 

(a)  5  Bing.,  N.  C,  1.  ris  v.  EdginffUm^^^  3  Taunt.  24 : 

{h)  **  UnleaB  the  intention  of  Per   Lord  Lyndhurst^  C.  B.,  in 

the  parties  to  the  contrary  ap-  ^ar/ow  v.  J?A(Mf(»,  3  Tyr.  282. 

pears :  tliat  u  the  result  of  Mw- 
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easements;   and,  second,  of  all  those  easements  without 
\ehich  the  enjoyment  of  the  severed  portion  sconld  not  be 
fully  had.     The  latter  class  are  usually  termed  easements 
of  necessity."    It  is  then  shewn,  from  Fardessus,  TraitiS 
des  Servitudes,  s.  288,  that  ^^in  France,  where  several  heri- 
tages (fonds)  which  belonged  to  one  owner  became  the 
property  of  different  owners,  whether  by  alienation  or 
division  among  his  heirs,  the  service  which  the  one  derived 
from  the  other,  which  was  simple  ^  destination  du  pdre  de 
famille'  (viz.  the  common  owner  of  one  or  more  heritages), 
as  long  as  they  belonged  to  the  same  owner,  becomes  a 
^  servitude'  as  soon  as  they  pass  into  the  hands  of  the  dif* 
ferent  proprietors."    Afterwards  (p.  53)  is  quoted  the  Code 
Civil,  Arts.  692  and  693 :— ''  The  '  destination  du  pdre  de 
famille '  confers  a  title  (vaut  titre)  to  servitudes  which  are 
apparent  and  continuous.     If  the  proprietor  of  two  heri- 
tages, between  which  there  exists  an  apparent  sign  (rigne 
apparent)  of  servitude,  disposes  of  one  of  the  heritages 
without  any  stipulation  (convention)  being  contained  in 
the  contract  respecting  the  servitude,  it  continues  to  exist 
actively  or  passively  in  favour  of  the  heritage  alienated  or 
upon  it."     Pardessus  (ubi  supra)  is  then  dted  to  shew  that 
this  disposition  (6tat  des  lieuz),  which  from  a  simple  ^'desh 
tination  du  pdre  de  famille"  thus  changes  itself  into  a 
servitude,  must  be  such  as  is  absolutely  necessary,  not 
one  serving  only  for  purposes  purely  personal  or  mere 
pleasure.     [Parke,  B. — The  treatise  cited  is  a  very  good 
one.      SSiury  v.  Piffot{a)  distinguishes  water-courses  and 
ways  of  necessity  from  other  ways  and  easements,  which 
are  extinguished  by  unity  of  ownership.    If  it  is  neces- 
sary to  the  safety  of  a  house  that  water  should  flow  down 
a  drain,  the  right  of  water-course  through  it  is  reserved 
by  implication  in  every  grant  of  the  house.     Many  other 

(a)  Most  fully  reported  in  Pop-      153;  sometimes  priiiicd  Shevyry 
ham,  166 ;  S.  C.,3fiul6trode,da9 ;     and  Pigot, 
Jones,  R.  145 ;  Noy,  84  ;  Latch, 
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1847.  cases  reoogniio  the  distinotion  taken  in  Shury  y.  Pigot. 
AldersoHi  B.<— In  that  case^  Doddridge^  J.^  puts  the  way  of 
necessity  on  the  same  footing  as  a  watet-conrse  or  gutter. 
Its  principle  seems  to  be^  that  nothing  of  absolute  necessity 
to  the  tenement  is  extinguished  by  unity  of  ownership  or 
possession.]  Here,  on  the  division  by  the  proprietor  of  the 
houses,  he  had  built  an  approach  or  drive,  common  to 
both,  apparent  and  stamped  on  the  land ;  is  not  that  drive 
permanent,  and  used  with  each  house,  even  if,  from  the 
droumstance  of  there  being  a  door  at  the  back  of  one  into 
a  road,  it  is  not  absolutely  necessary  ?  \Farkey  B. — That 
is  the  question.  You  would  argue,  that,  if  it  is  a  mere 
right  of  way,  it  would  not  pass  by  the  will ;  whereas  if  it 
is  sudh  a  right  of  way  as  you  would  call  permanent,  it 
must]  The  plainti£P  could  get  in  at  his  back  door,  but 
has  a  right  to  the  reasonable  enjoyment  of  his  house,  and 
of  the  front  approach  to  it,  which  comprises  the  whole 
beauty  of  the  Strand  of  Dawlish.  \Pi>Ux>ck,  Q.  R^The 
whole  law,  admitted  to  be  such  as  to  dmins  and  water- 
courses, turns  on  the  right  to  '*  reasonable  enjoyment"  of 
the  house.  Had  the  backway  from  the  plaintiffs'  house  into 
the  road  been  originally  walled  up,  the  ftont  way  might 
still  be  said  to  be  in  some  sense  not  of  necessity,  for  the 
present  entrance  might  have  been  made  out  of  the  back 
walL]  In  Palmer  v.  Fkteher{a)j  a  man  had  erected  a 
house  on  his  own  land,  which  he  afterwards  sold  to  one, 
and  the  land  adjoining  to  another,  who  obstructed  the 
lights  of  the  house ;  and  it  was  held  that  he  could  not  do 
so,  any  more  than  the  vendor  himself  could,  who  could  not 
derogate  from  his  own  grant,  for  the  lights  were  a  necessary 
part  of  the  house.  In  Nicolas  v.  Chamberlain  (&),  it  is  held 
that  if  one  (having  a  permanent  estate  of  inheritance)  erect 
a  house,  and  build  a  conduit  thereto  in  another  part  of  his 
land,  and  convey  water  by  pipes  to  the  house,  and  after- 

(a)  1  Lev.  122.  (6)  Cio.  Jso.  Ml. 
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words  sell  the  house  ''  with  the  appurtenances/'  excepting  1847. 
the  land,  or  sell  the  land  to  another,  reserving  to  himself 
the  house,  the  conduit  and  pipes  pass  with  the  house,  be- 
cause necessary  and  quasi  appendant  thereto ;  and  he  shall 
have  liberty  by  law  to  dig  in  the  land  for  mending  the 
pipes,  or  making  them  new,  as  the  case  may  require.  In 
London,  the  front  door  might  be  said  to  be  not  actually  ne- 
cessary, where  there  is  another  entrance  to  the  basement  by 
the  area  steps.  [Alderson,  B. — The  learned  judge  thought 
that  the  will  was  to  be  construed  with  reference  to  the  con- 
veyance, as  passing  the  way  claimed,  not  as  of  necessity,  but 
as  used  with  the  house  in  the  testator's  time  (a).  Parkcy 
B. — That  ruling  cannot  be  supported.  The  way  can  only 
pass  by  one  of  two  modes,  viz.  either  under  the  word 
''appurtenances"  in  the  will,  or  as  of  necessity.  A  right 
of  way  to  one  of  two  houses,  though  of  necessity,  may  be 
extinguished  by  unity  of  ownership  or  possession,  though, 
when  either  house  is  re^granted  singly,  it  would  pass  by 
implication  as  necessarily  incident  to  that  grant  (£)•  Platt^ 
K — The  drive  round  the  middle  garden  to  the  plaintiffs' 
door  and  back  into  the  road  remains  open.]  In  Morris  v. 
Edgington  (c),  Mansfieldy  C.  J.,  intimates  that  that  may 
be  a  ** necessary"  way,  without  which  the  most  conve- 
nient and  reasonable  mode  of  enjoying  the  premises  could 
not  be  had.  After  illustrating  the  particular  case,  he 
concludes  by  saying,  that  the  decision  of  the  Court  does 
not  at  all  break  in  on  the  cases  in  which  it  is  held 
that  easements  are  extinguished  by  unity  of  possession. 
\Parhey  B. — The  words  ''therewith  used"  are  generally 


(a)  See  Clements  v.  Lambert^  authorities  collected,  1  Bos.  &  F. 

1  Taunt.  209 ;  confirmed  in  3  374,  n. ;  6  Tyr.  812,  n. ;  3  Tyr. 

Taunt.  31 ;  and  see  3  Tyr.  283,  282 ;  2  Tyr.  166. 

285.  (c)  3  Taunt.  24,  31 ;    consi- 

(d)  See  Year  Book,  11  H.  7,  dered  and  explained   per  Cur. 

25 ;  cited  Popham,  1G7,  and  fully  Barlow  v.  Rhodee,  1  Cr.  &  M.  439 ; 

stated.  Gale  and  Whatley,55 ;  also  3  Tyr.  280 ;  and  see  6  Taunt  311. 
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1847.        introduced  to  comprehend  eafiements,  if  any  exist,   viz. 
Phbtbbt      ^^^^^  there  are  no  appurtenances  legally  so  called  (a). 
V*  Bayleyy  B.,  in  Barlow  y.  Rhodes  (b)^  says  that  in  Morris 

V.  Edgington  it  was  not  requisite  to  ascertain  the  sense  of 
the  word  ''appertaining,''  for  there  was  no  other  mode  of 
getting  at  the  tap-room  but  by  one  of  the  ways  claimed ; 
and  all  that  the  Court  decided  was,  that  there  being  two 
ways,  each  of  necessity,  the  party  was  entitled  to  that  which 
was  most  convenient  to  the  party  requiring  it.  Aldersan, 
B. — Convenience  must  be  secundum  subjectam  materiem. 
A  carriage  from  the  plaintifls'  coach-house  could  not  ap- 
proach the  principal  parts  of  their  house  by  the  back  entrance; 
and  to  be  obliged  to  go  to  it  by  the  stables  or  kitchen  at  all 
times  would  injure  its  value.]  This  way  was  not  such  as 
existed  only  in  contemplation  of  law,  but  was  permanently 
impressed  on  the  land  before  the  single  ownership  of  the 
houses  concluded,  and  therefore  continues  and  passes  with 
each.  Drains  and  windows  are  equally  cases  of  easements, 
but  have  no  more  character  of  perpetuity  than  this  way. 
Canham  v.  Fish  (c)  was  an  action  for  diverting  a  water- 
course which  arose  at  a  spring  in  Broomhill,  a  dose 
above  the  plaintiff's  garden,  and  in  its  course  through  it 
was  used  by  the  plaintiff.  Both  Broomhill  and  the  garden 
were  in  the  same  hands  till  181 L  Lord  Lyndhurst,  C.  B., 
says:  ''The  plaintiff  has  had  possession  since  1811  of  the 
land  over  which  this  water  flowed.  That  possession  imports 
a  fee  in  the  plaintiff,  which  could  only  pass  by  grant.  That 
grant,  tliough  silent  as  to  the  water  which  flowed  over  the 
land,  would  pass  it ;  though  the  reverse  may  be  the  case 
where  the  water  running  over  another  man's  land  is  granted. 
Then  because  the  conveyance  of  the  garden  is  not  produced, 
can  we  presume  it  to  have  contained  an  exception  of  the 


(a)  See  per  Lord  LyncUiurst,  (b)  3  Tyr.  28G,  287. 

C.  B.,  3  Tyr.  282, 283,  Barlow  y.         \c)  2  Tyr.  155  ;  2  Cr.  &  J. 
RhodeE.  126. 
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water  ?  "  As  to  the  meaning  of  "  appurtenancesy"  this  case 
resembles  James  v.  Plant  (a),  where  that  word^  occurring  in 
a  deed,  was  held  not  to  be  confined  to  that  which  is  in  legal 
strictness  an  appurtenant,  such  as  an  easement,  the  enjoy- 
ment whereof  has  never  been  interrupted  by  imity  of  pos- 
session, or  extinguished  by  unity  of  ownership;  but  was  held 
to  let  in  ^d  comprehend  a  right  of  way  which  had  been 
**  usually  held,  used,  occupied,  or  enjoyed,"  with  the  parti- 
cular tenement  as  before  expressed  in  the  operative  part  of 
the  deed  itself,  i.  e.  the  very  way  in  dispute.  [Parke,  B. — 
In  the  Exchequer  Chamber,  the  word  was  held  to  pass  a  road 
leading  from  one  tenement  to  another,  but  not  over  the 
grantor's  whole  ground.  Pollock,  C.  B.,  mentioned  Osborne  v. 
Wise  (£)•]  The  terms  used  in  a  will  are  in  general  to  be 
taken  in  their  popular  sense  (c);  and  the  testator's  intention 
must  be  gathered  from  his  position  as  to  the  adjacent  pro- 
perty.    [Parke,  B.,  mentioned  Dand  v.  Kingscote  (d)]. 

Butt  and  Merivale  were  now  heard  in  support  of  the 
rule. — The  way  in  issue  on  the  pleadings,  and  claimed  at 
the  trial,  was  a  way  appurtenant  to  the  plainti£Ps'  house  and 
garden.  [Parke,  B. — If  it  passed  as  a  way  of  necessity,  the 
declaration  is  good.]  When  the  two  houses  passed  from 
the  hands  of  one  person  into  those  of  two,  it  became  im- 
portant to  the  defendant  that  carriages  should  not  pass  close 
to  his  front  windows  on  their  way  to  the  plaintiffs'  front  door. 
The  defendant  therefore  stopped  that  way,  leaving  the 
other  way  to  the  plaintiffs'  front  door  as  before,  with  room 
to  turn  a  carriage  there,  and  return  by  the  same  way  to  the 
entrance  common  to  both  from  the  high  road.  The  French 
law  ahready  cited  dbtinguishes  between  apparent  and  non- 


(fl)  In  error,  4  Ad.  &  E.  740,  {h)  7  C  &  P.  761. 

765;  S.  C,  6  B.  &  Adol.  797;  (c)  See2  Jarman,741,2ndand 

and   see   cases  collected,    Choi-'  lOth  rales  of  constniction  of  a 

mmddey  v.  Clinton,  2  D.  &  Aid.  will. 

037.  (<0  6  M.  &  W.  174. 
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1847.  apparent  servitudes,  the  former  being  doors,  windows,  watcr^ 
courses,  &o.,  viz.,  matters  absolutely  necessary  to  the  use  of 
a  house,  as  distinguished  from  ordinary  rights  of  way,  not  of 
that  absolute  necessity.  That  corresponds  with  Shury  y. 
Piffot  (a).  But  this  is  in  fact  a  question  of  construction  of 
the  will,  and  the  efieot  of  the  documents  proved  at  the  trial, — 
not  what  the  testator  intended  in  the  popular  sense  of  the 
wonL  Nothing  can  pass  by  the  devise  of  this  house  with  the 
appurtenances  which  is  not  appurtenant.  A  way  of  necessity 
is  a  right  or  easement  of  necessity,  and  should  not  be  con- 
founded with  cases  turning  on  the  construction  of  the  words 
^*  appurtenances,"  or  ''  ways  used  therewith,"  which  latter 
words,  if  used  in  this  will,  would  have  disposed  of  this  case. 
[Parkey  B. — It  is  impossible  to  call  this  an  appurtenant  way, 
unless  that  word  when  used  in  a  will  has  a  difierent  sense 
from  that  applicable  to  it  in  a  deed.]  fFhalky  v.  Tompsan  (b) 
is  a  leading  case  on  this  subject  There  A.,  being  seised  in 
fee  of  two  adjoining  closes,  B.  and  C,  over  the  former  of 
which,  B.,  a  vray  had  been  immemorially  used  to  the  latter, 
C,  devised  both  to  D.  with  tlie  *^  appurtenanoes,"  and  it  was 
held  that  the  old  right  of  way  over  B.  to  C.  was  extin- 
guished by  the  unity  of  seisin  in  the  devisee,  and  that  no 
such  new  right  was  created  under  the  word  ''appurtenances.** 
\_Parke,  B. — I  find  no  authority  to  shew  that  **  appurte- 
nances," in  a  will,  has  a  different  meaning  from  that  term  in 
a  deed.  The  only  question  here  is,  whether  this  nearer  and 
more  convenient  way  for  a  carriage  to  come  to  the  pbdntiffs' 
front  door  is  a  way  of  necessity.  Now,  if  a  carriage-way 
of  necessity  passes  in  this  case,  it  must  be  the  nearest  way 
from  the  highway,  viz.  along  the  front  window&  A  direct 
way  from  the  high  road  to  the  inner  house,  viz.  the  pkuntifis', 
would  have  been  no  inconvenience  to  either.]  The  point 
as  to  its  being  a  way  of  necessity,  either  absolutely,  or  as  a 
matter  of  convenience,  was  first  taken  in  the  argument 

(a)  Popham,  160,  ante,  p.  489,  n.  (b)  1  Bos.  &  P.  371. 
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against  this  rule.  [Aldersotiy  B.^-That  would  be  a  ground 
for  a  new  trial.  Parke,  B»^^Ib  the  way  contended  for  by 
the  plaintiffs  to  be  construed  as  of  absolute  necessity  for 
access  to  property  in  its  strict  sense,  as  in  the  older  cases,  or 
as  necessary  to  the  convenient  enjoyment  of  his  dwelling-* 
house,  with  reference  to  its  condition  at  the  time  the  testator 
had  the  user  of  it,  as  put  in  Morris  v.  Edgmgtan  (a),  by  Sir 
James  Mansfield^  who  says  '4t  would  not  be  A  great  stretch 
to  call  that  a  necessary  way,  without  which  the  most  con- 
venient and  reasonable  mode  of  enjoying  the  premises  could 
not  be  had**?  One  or  other  of  the  ways  there  in  question 
was  essential  to  the  use  of  the  house,  and  the  Court  ruled 
that  the  most  convenient  of  them  was  that  way  of  neces^ 
sity  to  which  the  party  was  entitled.  That  decision  is  con- 
firmed in  Barlow  v»  Rhodes  (A),  which  shews  that  the  way 
asserted  in  Morris  v.  Edgington  might  be  so  claimed  as  a 
way  of  necessity.]  Such  a  way  of  necessity  passes  as  is 
wanted  for  the  use  of  the  dwelling-house.  [Alderson,  B.— 
Had  this  been  not  a  dwelling-house,  but  a  field  used  for 
tillage^  the  way  which  would  pass  must  be  such  as  would 
enable  the  owner  to  use  the  field  in  every  possible  way, 
e.g.  to  get  wagons,  &c.  in.  Then,  in  this  case  of  a  dwelling- 
house,  must  not  the  way  be  such  as  would  enable  him  to  get 
conveniently  to  every  part  of  it?]  Supposing  this  a  field, 
the  (me  convenient  wagon  way  into  it  would  be  the  road 
implied  by  law,  but  there  would  be  no  other  road  over  the 
whole  of  it  (c).  Here  the  back  way  to  the  plaintiffs'  house 
from  the  Exeter-road  prevents  the  way  diumed  from  being 
one  of  necessity.  \Rolfey  B. — A  way  of  necessity  means 
a  convenient  way  to  the  close,  not  to  the  house  as  here 
claimed.]  Hinchliff  v.  Earl  of  Kinnoul  (d)  supports  that 
view.     [^Alderson,  B. — A  way  of  necessity  does  not  neccs- 

(a)  3  Taunt.  31.  (c)  See  James  v.  Flan$y  cited 

lb)  3  Tyr.  280.   See  the  judg-      ante,  p.  493. 
ment  of  Bayley,  B.,  p.  287.  (d)  6  Bing.,  N.  C,  1. 
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1847.  sarily  mean  the  most  conyenient  way  that  could  by  pos- 
sibility exist  The  way  claimed  here  would  prevent  the 
plaintiiF  or  defendant  from  adding  to  their  houses  in  front] 
A  way  from  the  high  road  to  the  plaintiflfs'  front  door  still 
remains,  though  a  little  longer  than  that  claimed.  If  a  way 
of  necessity  accrues  at  the  close,  though  not  at  a  particular 
place  in  it  which  may  be  most  convenient  to  the  occupier, 
that  is  sufficient,  and  its  convenience  is  immaterial. 

Parke,  B. — The  only  thing  that  would  pass  by  the  word 
^'  appurtenances,"  as  used  in  this  will,  would  be  a  way  of 
necessity.  That,  however,  would  not  be  itself  a  continuous 
or  permanent  easement,  but  one  to  be  exercised  from  time 
to  time  while  the  necessity  continued  to  occur.  There 
seems  slight  if  any  ground  for  holding  this  to  be  such. 

Aldebson,  B. — There  may  be  a  question  whether,  in- 
stead of  ordering  the  entry  of  a  verdict  for  the  defendant,  or 
of  a  nonsuit,  according  to  the  leave  given  at  the  trial,  wc 
should  grant  a  new  trial,  to  try  whether  the  way  claimed  was 
necessary  to  the  convenient  occupation  of  the  plaintiflb' 
house. 

The  plaintiffs'  counsel  consented  to  a  rule  being  made 
absolute  for  a  nonsuit,  the  defendant  undertaking  to  grant  a 
right  of  way  to  the  plaintiffs,  to  be  set  out  at  their  expense 
between  certain  points,  to  be  marked  on  the  plan  by  one  of 
the  learned  barons,  no  other  action  to  be  brought  for  the 
trespass  sued  for  in  this  case. 

Rule  accordingly. 
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Dob  on  the  several  Demiaes  of  William  Ixmax  Welsh,       Ftib.  6. 
Mary  Welsh,  William  Goodenough  Hayter,  Ed- 
mund LovELL,  and  Thomas  Inman  Welsh,  v.  Eliza- 
beth Langfield  and  Ann  Langfield. 

1^  JECTMENT  for  copyhold  premises  in  Long  Sutton,  An  award,  ai. 
in  the  county  of  Somerset     At  the  trial,  before  Piatt,  B.,  und^/anln. 
at  the  last  assizes  for  that  county,  it  appeared  from  the  ^"uj"^*!!. 
evidence  adduced  on  behalf  of  the  lessors  of  the  plaintiff,  the  terns  of 
that  for  many  years  before  1797,  and  from  that  date  till  his  claim  to  such 
death  in  1828,  one  Sylvester  Langfield  had  been  in  pos-  JJda^JJJ^iJ  ^ 
session  of  the  premises  in  question,  which  had  formerly  ^***"f^**'. 
been  called  ^'Late  Banton's,"  or  '^  Baunton's."    The  de-  claimant's  in- 
fendants  were  his  widow  and  daughter-in-law,  and  had  been  lands  in  re- 

spect  of  the 
possession  of 
which  he  claimed  the  allotment  was  less  than  the  fee. 

The  determination  of  a  copyhold  interest  may  be  shewn  withont  prodadng  the  copy  of 
court-roll.  Thus,  a  declaration  by  the  party  in  possession,  that  his  interest  was  less  than  a 
fee,  e.  g.  for  his  own  life  only,  woald  be  primary  evidence  that  it  ceased  to  exist  at  his  death. 
Stcut,  where  he  declared  that  ha  held  "  for  life  interest,"  that  statement  being  consistent  with 
one  or  more  life  interests  coming  into  existence  at  his  death. 

By  an  inclosure  act,  the  expenses  attending  the  indosnre  were  to  be  raised  by  sale  of  part  of 
the  commonable  lands,  the  balance,  if  any,  of  the  proceeds  to  be  repaid  to  the  landowners.  Ac- 
cordingly, sales  were  made,  and  the  surplus  proceeds  divided  among  the  landowners  according 
to  a  *  return  rate,'  divided  into  two  proportions,  one  calculated  according  to  the  '  possessionerr 
interest  for  life  or  years,  the  other  the  reversioners'  proportion,  calcnUted  according  to  the 
time  likely  to  elapse  before  their  interest  accrued  into  possession.  A  landowner  in  possession, 
aged  seventy,  received  a  sum  calculated  on  the  assumption  that  his  estate  was  held  for  his  life ; 
but  it  did  not  appear  that  the  party  had  any  knowledge  of  the  paper  containing  the  rate, 
or  of  the  data  by  which  the  sum  he  bad  received  was  fixed :— /fe/a,  that  the  return  rate  was 
not  evidence  to  cut  down  his  interest  to  less  than  a  fee. 

By  an  inclosure  act,  claims  to  allotments  were  to  be  made  in  writing,  and  sent  to  the  com- 
missioners. The  claims  made  were  entered  by  their  clerk  in  a  book,  though  not  required  by 
the  act  to  be  so  kept.  The  claims  allowed  by  the  commissioners  were  marked  in  the  book 
**  allowed,"  and  attested  by  their  initials  affixed  thereto.  The  entries  were  made  in  the  course 
of  business,  and  at  the  time  they  purported  to  bear  date.  Semble,  they  were  admissible  in 
evidence,  on  proof  of  the  clerk's  death,  and  of  a  negative  search  for  the  original  claims  in  the 
proper  repository. 

A  declaration  by  a  possessor  of  land,  that  he  held  **  for  life  interest,"  does  not  necessarily 
admit  that  the  right  of  possession  would,  immediately  at  his  death,  accrue  to  the  reversioner,  for 
one  or  more  other  life  interests  might  exist  consistently  with  the  words  used.  The  expression 
being  merely  ambiguous,  would,  if  relied  on  for  plaintiffs  in  ejectment,  so  far  justify  the  judge 
in  nonsuiting,  that  no  new  trisl  would  be  granted ;  for,  the  burden  of  affirmative  proof  of 
Utle  being  on  them,  they  adduced  no  evidence  havhig  a  preponderance  either  way,  so  as  to 
make  it  necessary  to  leave  it  to  the  jury. 

Where  evidence  tending  to  establish  a  point  already  supported  by  more  direct  proof  is  im- 
properly rejected,  the  Court  will  not  grant  a  new  trial  on  that  ground,  if  they  see  that  the  case 
would  not  have  been  advanced  further  by  admitting  the  particular  piece  of  evidence. 
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1847.  ^^  possession  ever  since.  In  1797,  R.  Lewis  was  seised  in 
fee  of  the  manor  of  Sutton  Bourne,  otherwise  Sutton  St 
Cleers,  or  Long  Suttonj  and  early  in  1807  sold  the  whole 
manor  to  T.  JBangi  who,  before  the  oonveyance  was  made, 
agreed  to  sell  part  to  John  Carter.  Accordingly,  by  lease  and 
release  of  16th  and  17tb  April,  1807,betweenB.Lewisof  the 
first  part,  T.  King  of  the  second  part,  J.  Carter  of  the  third 
part,  and  Robert  Welsh  of  the  fourth  part,  Lewis  and  King 
oonveyed  to  Carter,  and  to  Welsh  as  his  trustee  in  fee  (among 
other  hereditaments  in  Long  Sutton),  the  property  held  by 
S.  Langfield,  by  the  same  description  as  in  Carter's  sub- 
sequent mortgage  to  Lovell,  the  ultimate  limitation  being 
to  the  heirs  and  assigns  of  Carter  for  ever,  nevertheless  as 
to  the  estate  and  inheritance  of  Welsh,  in  trust  for  Carter, 
his  heirs  and  assigns  for  ever.  Upon  this  conveyance 
Carter  assumed  to  be  seised  in  fee  of  the  reversion  of 
various  small  houses  and  lands  in  Long  Sutton,  including 
those  then  possessed  by  S.  Langfield,  and  was  possessed  of 
other  lands  there.  On  21st  December,  1807,  Carter  mort- 
gaged the  above-mentioned  reversion^  and  the  other  premises, 
for  2000  years  to  O.  Lovell,  to  secure  £3000,  reciting  the 
parcels,  and  stating  them  as  having  been  from  time  to 
time  granted,  by  copy  of  court  roll,  by  the  lord  or  lady  for 
the  time  being  of  the  manor  of  Sutton  Bourne,  otherwise 
Sutton  St  Cleers,  in  the  county  of  Somerset,  and  then 
severally  held  by  copyhold  or  customaiy  tenants  of  the  said 
manor.  Various  court  rolls  were  scheduled  in  the  deed,  be- 
ginning with  14  Car.  2,  but  they  were  not  produced  in  evi- 
dence. By  indenture  of  1st  August,  1814,  Lovell  trans- 
ferred the  mortgage  to  R.  Welsh,  who  paid  him  the  £3000, 
and  got  into  possession  of  so  much  as  Carter  had  been  pos- 
sessed of.  At  R.  Welsh's  death,  in  184.H,  he  devised  all 
his  estate  to  Mary  Welsh,  who  disclaimed,  and  letters  of 
administration  with  the  will  annexed  were  granted  on  2nd 
December,  1844,  to  William  Inman  Welsh,  one  of  the  les- 
sors of  the  plaintiff. 
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On  30th  September,  1814,  an  award  was  made  bj  the  1847. 
commissioners  acting  wider  an  act  for  inclosing  certain  lands 
in  Long  Sutton.  At  this  time  Sylvester  Langfield  was  in 
possession  of  an  ancient  dwelling-house,  garden,  and  or- 
chard, then  called  Langfield's,  with  five  old  indosures,  all 
in  Long  Sutton.  He  also  claimed  eleven  pieces  of  com-> 
monable  land  there,  which  he  gave  up  on  receiving  five 
acres  in  Bidgway,  and  three  acres  in  Westmead,  under  the 
award,  in  lieu  of  them.  The  person  who  had  been  surveyor 
to  the  commissioners  produced  S.  Langfield's  claim  under 
the  Long  Sutton  award,  as  follows : — 

^^  Long  Sutton. 
"Copyhold  lands,  late  Lewis's,  held  now  under  John 
Carter,  by  Sylvester  Langfield, 

"  WindmiU  Field. 
**  1  acre,  in  Honey  Clays." 

(Here  followed  eight  other  claims  of  lands  in  various 
fields, — ^in  all  11 J  acres,  by  Sylvester  Langfield; 
signed  by  him.) 
"  Mr.  Langfield  wishes  to  have  an  allotment  in  Crowds." 

Indorsed :  "Long  Sutton Inclosure,  Sylvester  Langfield's 
claim,  22nd  June,  1810." 

"  Copyhold  under  John  Cartei\ 
By  that  award,  the  commissioner  thus  awarded  under  the 
title,  "  Allotments  to  John  Carter  and  his  tenants : — 

"  Allotments  to  Sylvester  Langfield     "J  And  I  the  said 
No.  388.  and  \    commissioner, 

5    o'   5  John  Carter.  1    by   virtue    of 

the  power  and  authority  aforesaid,  have  set  out,  allotted, 
and  awarded,  and  by  these  presents  do  set  out,  &c,  unto 
and  for  Sylvester  Langfield  as  copyholder,  and  John 
Carter  as  reversioner,  all  that  allotment  of  arable  land 
situate  at  Kidgway,"  &c.,  (describing  that  allotment  and 
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another  allotinent  of  meadow  (at  Westmead);  adding,  that 
the  said  two  allotments  were  in  the  judgment  of  the  com- 
missioner,  and  should  be  taken  to  be,  a  just  and  full  com- 
pensation and  satisfaction  to  them,  the  said  Sylvester  Lang- 
field  and  John  Carter,  of  and  for  all  and  singular  such  parts 
of  their  copyhold  tenement  as  consisted  of  commonable 
lands,  common  rights,  &c.,  oyer  the  open  and  commonable 
lands  by  the  act  directed  to  be  divided  and  inclosed). 

The  lessors  of  the  plaintiff  tendered  an  examined  copy 
of  this  award  in  evidence,  to  shew  that  S.  Langfield 
held  the  properties  in  respect  of  which  the  allotments 
were  made  under  Carter ;  and  that,  at  the  determination  of 
S.  Langfield's  interest,  they  became  the  property  of  Carter's 
assigns.  The  defendants'  counsel  objected  that  the  award 
of  the  commissioners  was  res  inter  alios  acta,  so  far  as  it  de- 
clared the  title  of  either  Carter  or  S.  Langfield ;  and  that, 
if  admissible  at  all,  all  it  proved  was  the  allotment  in 
fact,  without  shewing  what  term  or  interest  S.  Langfield 
took  as  copyholder.     The  award  was  received  in  evidence 

By  sect.  15  of  the  Long  Sutton  Inclosure  Act,  it  was 
enacted,  that  all  the  expenses  incident  to  the  obtaining  the 
act,  and  of  surveying,  valuing,  dividing,  and  allotting,  &c, 
the  lands,  should  be  paid  in  such  shares,  parts,  &c,  as  the 
commissioner  should  direct ;  and  that  the  same  should  be 
raised  by  a  sale  or  sales  of  such  part  of  the  commonable 
lands,  &c.,  as  the  commissioner  should  think  proper.  Sect 
37  of  41  Geo.  3,  c.  109,  (General  Inclosure  Act),  after  pro- 
viding that  all  monies  to  the  amount  of  £50  should  be  paid 
to  some  banker,  and  not  be  issued  without  an  order  of  the 
commissioners,  enacts,  that  the  balance,  if  any,  upon  the 
final  settlement  of  accounts  shall  be  immediately  repaid  to 
the  landowners  in  proportion  to  the  sums  respectively  paid 
by  them.  Accordingly,  the  money  requisite  for  the  in- 
closure in  Long  Sutton  was  raised  by  selling  part  of  the 
commonable  land  there ;  so  that  each  landholder,  instead  of 
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pSLying  his  share  of  the  expense  in  cash,  received  a  less 
allotment  of  land,  and  a  rateable  proportion  of  the  surplus 
proceeds  of  the  land  sold,  under  a  "  return  rate,"  so  called, 
which,  so  far  as^related  to  S.  Langfield,  was  as  follows : — 


*<  Long  Sutton  Incloburb."    A  Return  Ratk  or  Surplos  Moniis. 


Leaieholds : 

Langfield, 

Sjlvester. 

70. 

[/w  mi  ink.'i 


Namsanf 


Carter. 


Value  0/ 

altotabh 

Arable 

Land  and 

Mtadmo 

in 


Vabu 


Land, 


£   8,    d. 
6  10     6 


AMWftoi. 


£  9,  d, 

19   0   0 


. 


Totalqf 
nhmtcdf 


£  t. 
6  10 


d. 
6 


Ptvportitm, 


£   t. 

I   11 


d. 
6 


Ametr- 

tUmeri 

PnpofHeii* 


£  9.   d. 

4  19    0 


The  surveyor  of  the  commissioners  pi*oduced  the  above 
return  rate,  made  by  their  order,  and  proved  that  tlie  sum 
ordered  by  it  to  be  returned  to  S.  Langfield  was  \L\\8, 6<Lf 
and  to  Carter,  as  reversioner  of  the  same  property,  was 
4/.  I9s.  Langfield's  II  lis.  6d*  was  there  calculated  on  his 
age  of  seventy,  under  a  4-per-cent  table,  treating  his  pro- 
perty as  lifehold.  The  parish  derk  proved  his  distribution  of 
£600,  the  surplus  money,  according  to  the  entries  in  the  re- 
turn-rate, and  the  pajrment  to  Langfield  of  1/.  1  Is,  6<L,  and  to 
Carter  of  4/.  19^.  He  produced  the  following  receipt  given 
hun  by  S.  Langfield :       ,.  ^^^g  g^^^^^  g^p^  22,  1815. 

"  Received  of  the  Commissioner  of  the  Long  Sutton  Li- 
closure  the  sum  of  1/.  lis.  6d,,  being  my  proportion  of  the 
surplus  monies  collected  under  the  sdd  Inclosure  Acti 
(£1  ll5.  6rf.)  "Sylvester  Langfield  (a)." 

(a)  Carter's  receipt  was  in  fact  as  follows,  but  was  not  in  evidence  :-^ 

"  Long  Sutton,  Oct.  19, 1815. 
*^  Received  of  the  Commissioner  of  the  Long  Sutton  luclosure,  the 
sum  of  five  pounds  and  ten  shillings,  being  my  proportion  of  the  sur- 
plus monies  collected  under  the  said  inclosure,  as  reversioner  of  several 

estates  in  the  parish  of  Long  Sutton. 

(Signed)     **  JoHK  Cartku." 

VOL.  XVL  L  L  M.  W. 
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S.  Langfield's  age  was  not  shewn  to  be  seventy  at  this 
time,  nor  did  It  appear  that  he  was  shewn  to  the  commis- 
sioner to  be  tenant  for  life  or  reversioner* 

The  counsel  for  the  defendants  having  objected  to  the  ad- 
mission of  the  ** return-rate"  in  evidence,  as  res  Inter  alios 
acta.  It  was  answered  for  the  plaintiff,  that  S.  Langfield,  by 
having  taken  a  pecuniary  benefit  imder  it,  had  in  truth 
adopted  it,  and  so  admitted  that  he  had  only  a  life  interest 
in  the  property  of  which  he  was  In  possession,  and  of  whicb^ 
but  for  that  admission,  the  law  would  presume  him  to  have 
been  seised  In  fee  (a).  That  act  amounted  to  a  declaration 
by  him,  which,  being  in  derogation  of  his  own  interest,  was 
therefore  admissible  for  the  lessors  of  the  plaintiff. 

The  learned  Baron  thought  that  it  should  have  been  proved 
that  the  witnesses  who  had  been  called  had  explained  to 
S.  Langfield  the  assumption  upon  which  the  sum  returned 
to  him  had  been  ascertained,  viz.  that  he  was  merely  tenant 
for  life,  and  rejected  all  the  evidence  offered  respecting  the 
return-rate,  except  the  payment  and  receipt. 

The  claim  of  the  lessors  of  the  plaintiff  was  then  rested  on 
proceedings  under  a  private  act  of  Parliament,  passed  for 
inclosing  lands  at  KIngsmoor,  county  of  Somerset,  which 
passed  In  1797.  By  section  15,  for  preventing  unnecessary 
delays  in  the  execution  of  the  act,  and  determining  all  dif- 
ferences and  disputes  that  might  arise  concerning  any  claim 
or  claims  which  should  be  made  of  any  right  or  rights  of 
common,  or  otherwise  in  or  upon  the  said  lands  or  grounds, 
by  the  act  intended  to  be  divided,  and  allotted,  or  exchanged, 
or  any  part  thereof;  it  was  enacted,  that  all  persons  having 
any  claim  which  might  affect  such  boundaries,  or  any  of 
them,  and  also  all  persons  claiming  any  rights  of  common, 
Icasowes,  or  rights  of  pasturage,  In,  over,  and  upon  the  said 
lands  and  grounds  thereby  Intended  to  be  divided  and  ex- 


(a)  See  Ja^ner.PricCy^ Taunt.  320;  41'aunt.  17;  Bull.  N.  P.  103; 
2  Tyr.  166. 
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changed  or  allotted,  or  any  part  thereof,  should  lay  their  re*  1847. 
spective  claims  in  voriting  before  the  said  commissioners,  at 
their  first  or  second  meeting,  to  be  held  in  pursuance  of  this 
act;  and  if  such  daims,  or  any  of  them,  should  at  the  first, 
second,  or  third  meeting  of  the  said  commissioners  be  ob- 
jected to  by  any  person  or  persons  interested  in  the  division, 
exchange,  or  allotments  thereby  authorised,  ''  it  shall  and 
may  be  lawful  for  the  said  commiaBionerB,  and  they  are 
hereby  required,  to  appoint  a  day  or  days  to  hear  the  said 
claims  and  objections,  and  by  writing  under  their  hands  to 
summon  before  them,  and  also  to  examine  any  witness  or 
witnesses  on  oath  touching  such  claims  and  objections  re* 
spectively,  which  oath  the  said  commissioners,  or  any  of 
them,  are  or  is  hereby  empowered  to  administer,  and  to 
hear,  adjudge,  and  determine  such  claims  so  objected  to  re« 
spectively."  The  net  then  provided  a  reference  to  arbitra- 
tion, in  case  any  parties  were  dissatisfied  with  the  commis- 
sioners' determination ;  and  then  enacted,  that  '^  all  claims 
which  shall  not  at  the  first,  second,  or  third  meeting  of  the 
said  commissioners  be  objected  to  as  aforesidd,  shall  be  al- 
lowed and  be  final  and  conclusive,  and  that  no  claim  shall 
be  received  after  such  first  or  second  meeting."  It  then 
went  on  to  provide,  that  in  case  parties  should  be  dissatisfied 
with  the  conmiissioners'  determination,  and  shoidd  not  con- 
sent to  refer,  &c,they  might  proceed  to  trial  at  the  Somerset 
assizes  in  a  feigned  action,  ^'  between  the  party  or  parties 
so  claiming  such  right  of  common  on  the  one  part,  and  the 
persons  having  right  of  common  thereon,  and  objecting  to 
such  claims,  or  any  of  them,  on  the  other  part ;  and  the  ver^ 
diet  in  such  action  shall  be  final  and  conclusive,  and  there- 
upon the  commissioners  shall  allow  or  disallow  such  claim 
or  claims,  according  to  the  event  of  such  verdict." 

The  16th  section  contemplated  the  necessity  for  a  strict 
investigation  at  the  time  of  all  the  claims  made  upon 
Kingsmoor,  by  giving  ^e  commissioners  power  to  appoint 

ll2. 
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1847*  a  general  objector  to  all  claims  made  thereon,  and  to  appoint 
a  day  or  days  to  hear  such  claims  and  objections,  and  to 
summon  and  examine  witnesses  on  oath,  and  to  hear,  adjudge, 
and  determine  such  claims ;  and  in  case  any  parties  were 
dissatisfied  with  the  commissioners'  determination,  then  that 
it  should  be  referred  to  arbitration,  or  that  a  feigned  action 
should  be  tried,  the  verdict  in  which  was  to  be  condusive, 
and  the  commissioners  were  to  allow  or  disallow  the  claims 
accordingly,  precisely  as  provided  in  the  15th  section  of  4lie 
act,  before  stated* 

Section  27  then  required  the  commissioners,  after  setting 
out  the  allotment  in  lieu  of  soil  in  the  said  moor  called 
Kingsmoor,  and  subject  to  such  sale  or  sales  as  might  be 
made  for  defraying  the  expenses  of  passing  and  executing 
the  act  as  therein  mentioned,  to  set  out  and  allot  all  the 
residue  and  remainder  of  the  said  moor  called  Ejngsmoor, 
and  all  other  the  said  commonable  and  waste  land,  unto,  for, 
and  amongst  all  and  every  person  and  persons  having  been 
allowed  right  of  common  thereon  respectively  within  the 
meaning  of  this  act,  in  respect  of  th^  several  tenements, 
without  any  regard  to  the  value  or  extent  of  such  tenements, 
it  being  the  intention  of  the  act  that  every  such  tenement 
should  have  an  equal  allotment  in  the  said  moor,  having 
regard,  nevertheless,  to  the  quality,  quantity,  situation,  and 
conveniency  of  the  same  allotments  respectively;  and  that 
the  allotment  or  allotments  to  be  made  in  respect  of  the 
tenements  situate  in  the  parish  of  Long  Sutton,  should  be 
contiguous  (or  as  near  thereto  as  possible)  to  the  ssid  parish 
as  the  general  convenience  will  admit  of. 

The  survivor  of  one  of  two  clerks  to  the  commissioners 
under  the  Kingsmoor  act  produced  the  inclosure  award, 
and  that  portion  of  it  allotting  portions  of  land  to  S.  Lang- 
field  and  K.  Lewis  was  read.  One  of  the  allotments  made 
under  the  Kingsmoor  Act  was  awarded  in  these  terms: — 
''  Unto  and  for  the  said  B.  Lewis,,  and  S.  Langfield,  his 
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lessee,  in  respect  of  a  tenement  called  '  Late  Baunton'e ;' 
all  that  allotment  or  parcel  of  land,  situate  in  and  parcel  of 
Kingsmoor  aforesaid,  numbered  33  on  the  plan  C,  conttun- 
ing  3  roods  and  8  perches,  bounded  on  the  south  by  the 
main  drove,  and  on  the  east  by  the  next  described  allot- 
ment." S.  Langfield  took  possesuon  of  this  allotment  The 
witness  then  proved  attending  the  commisuoners'  meet- 
ings, and  seeing  the  deceased  clerk  make  entries,  purport- 
ing to  be  of  cl^ms  by  the  commoners,  in  the  commissioners' 
"book  of  cliums,"  which* he  produced.  The  title  of  the 
book,  and  the  entry  offered  in  evidence,  were  as  follows : — 
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1847. 

ItoB 

d. 

Wbisb 

LANOFIttD. 


A  List  of  the  Claims  deUrervd  to  the  COHiii*iioK>»a  Mtiog  imdcr  >a  Act  of  FulUment 
pused  in  the  37tli  Year  of  tbe  RtAga  of  King  George  the  Hiird,  IntitDled,  &c. 


Richard 


Late  Ban- 
Long  SottoQ. 


Allowed*. 
J.  C. 
J.  T.t 


Late  Ban. 

ton-*,  in 

Long  Sntton. 


C>  K«t  Ink.] 


t  TbeiB  wen  prored  to 


The  word  "  allowed,"  in  red  ink,  opposite  S.  Langfield's 
claim,  was  in  the  deceased  clerk's  handwriting,  to  which  the 
initials  of  the  commisuoneni  were  annexed.  The  witness 
had  never  personally  seen  the  orig^al  ckums,  hut  proved  a 
fruitless  search  for  them  in  the  drawer  where  all  the  inclo- 
sure  papers  which  had  been  preserved  were  kept.  The  com- 
missioners hod  acted  on  the  hook  in  making  allotments.  It 
was  contended  for  the  lessors  of  the  plaintiff,  that  the  search 
had  been  sufficient  to  let  in  the  book  as  secondary  evidence 
of  tbe  clums  ;  Kensington  v.  InglU  (a) ;  for  as  the  parties 

(a)  8  East.  273. 
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entitled  were  required  by  section  15  to  make  daims  before 
any  allotment  could  be  made  to  them^  they  must  be  taken 
to  have  done  so.    The  evidence  was  tendered  in  order  to 
shew  that  S.  Langfield  claimed  to  be  entitled  to  an  allot- 
ment under  the  intended  indosure  of  Kingsmoor,  in  respect 
of  an  estate  at  Long  Sutton,  called  ^^  Late  Banton's,"  held 
by  him  under  B.  Lewis.     The  learned  Baron  said  that 
nothing  proved  that  the  commissioners  might  not  have  ad- 
judicated without  any  claim,  in  which  case  the  entry  would 
stand  no  higher  than  the  notes  of  an  arbitrator,  and  was  no 
admission  by  S.  Langfield  that  his  estate  in  ^^  Late  Banton's** 
was  less  than  a  fee ;  and  he  accordingly  rejected  the  book.   It 
was  then  shewn  that  one  Hamblin,  about  1799,  held  some  of 
S.  Langfield's  land  in  Long  Sutton ;  and  that  on  some  dis- 
cussion between  them,  Langfield,  speaking  of  the  land 
which  Lewis  had  had,  and  which  Carter  had  bought  of  him, 
said  he,  Langfield,  had  it  *'  by  life  interest "  under  Carter. 
It  was  contended  that  this  declaration  of  S.  Langfield  re- 
butted the  presumption  that  he  held  in  fee :  Doe  d.  Human 
V.  Pett€tt{a).   The  identity  of  the  tenement  formerly  called 
^^Banton's"  and  the  premises  sued  for,  was  proved  by  a 
witness  bom  in  1768,  who  also  swore  that  S.  Langfield 
never  had  any  other  property  in  Long  Sutton.     For  the 
lessors  of  the  plaintiff  it  was  said,  that,  the  defendants  in  pos- 
session being  the  widows  of  S.  Langfield  and  of  his  eldest 
son,  their  privity  of  estate  made  his  declarations  evidence 
against  them.  The  learned  Baron  said  that  the  declarations 
did  not  necessarily  apply  to  an  estate  for  his  own  life  only, 
but  might  well  mean  an  estate  enduring  after  his  death 
for  the  lives  of  others :  and  he  directed  a  nonsuit,  saying 
that  the  lessors  of  the  plaintiff  had  failed  to  shew  that 
the  reversion  in  fee,  which,  as  representing  Carter,  they 
claimed  in  the  premises  sought  to  be  recovered,  had  vested 

{a)  6  B.  &  Aid.  223  ;  see  SlaUene  v.  Pookjfy  6  M.  &  W.  6G4. 
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in  them  in  possession  on'the  death  of  S.  Langfield,  by  the        1847. 
determination  of  some  single  particuhir  estate. 

A  rule  haying  been  granted  to  set  aside  the  nonsuit,  and 
for  a  new  trial  on  the  ground  of  the  rejection  of  evidence. 

Butt  and  Moody  shewed  cause. — [Parke,  B. — The  whole 
question  was,  whether  S.  Langfield's  estate  was  for  his 
own  single  life  or  not.  Unless  the  lessors  of  the  plaintiff 
proved  that,  it  was  clear  they  could  not  recover.]  They 
said  that  this  property  was  only  held  by  copy  of  court  roll ; 
but,  though  representing  the  lord  of  the  manor  of  Long 
Sutton,  they  did  not  produce  the  court  rolls  scheduled  in  the 
deed  of  1807,  to  shew  what  S.  Langfield's  interest  was,  or 
whether  it  had  ceased.  [Parke,  B. — The  amount  of  this 
interest,  if  copyhold,  was  not  shewn  to  be  less  than  a  fee.] 
The  conveyance  of  1807  is  consistent  with  the  supposition, 
that  in  the  ten  years  since  the  passing  of  the  Inclosure  Act  of 
1797  the  copyhold  had  been  granted  in  fee.  Next,  the  "  book 
of  claims"  under  the  Long  Sutton  inclosure  act  was  not  even 
secondary  evidence.  It  consisted  not  even  of  copies  of  the 
original  written  claims,  made  by  a  deceased  clerk  of  the  com- 
missioners, which  might  be  acts  in  the  course  of  his  duty,  or 
against  his  interest,  and  therefore  evidence  against  third  per- 
sons, within  the  decisions  in  Doe  d.  Patteshally.  Turford  (a) 
and  PooU  v.  Dicas  (6) ;  but  it  consisted  of  notes,  forming  an 
abstract  or  summary  of  the  contents  of  the  claims,  originally 
made  in  writing,  according  to  the  act.  To  make  these 
entries  evidence,  it  was  essential  to  shew  them  to  have  been 
made  contemporaneously  with  the  time  at  which  they 
purported  to  be  made,  viz.  in  the  clerk's  lifetime.  That 
is  established  in  Price  v.  Lord  Torrington  (c),  as  explained 

(a)  3  B.  &  Adol.  890.  Recog-  3  Bing.,  N.  C,  408. 

niaed  in  Pooh  v.  Dicaa,  1  Bing.,  {b)  1  Bing.,  N.  C,  650. 

N.  C.,649;  &nd  Brain  y.Preece,  (c)  I  Salk.  286  ;  2  Ld.Raym. 

11  M.  &  W.773,  but  not  to  be  ex  •  873  ;  Holt's  R.  300 ;  BuU.  N.  P. 

tended  further ;  Marks  v.  Lahce^  890,  808. 
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1847.  by  Parke,  J.,  in  Doe  d.  PattesKall  v.  Turford{a).  Nor 
could  this  book  be  primary  evidence;  for  it  did  not  embody 
the  original  claims  marshalled  together,  and  was  not  a  pub* 
lie  book  required  by  the  act  as  a  foundation  for  the  award, 
but  mere  private  notes  made  in  aid  of  the  commissioners 
as^arbitrators.  Nor  did  it  mention  anything  about  the  land 
being  copyhold.  [Alderson,  B. — Where  the  usage  of  busi- 
ness varies  from  time  to  time,  nothing  can  be  inferred  from  it. 
Does  not  the  expression,  ''usual  course  of  business,"  mean 
the  usual  course  in  contradistinction  to  what  is  out  of  it ;  eo 
as  to  exclude  any  inference  that  what  is  not  commonly  done 
was  done  in  the  particular  case?]  Then  the  "return-rate'* 
was  properly  rejected,  as  res  inter  alios  acta ;  for  it  was  not  a 
rate  which  the  commissioners  were  called  on  by  the  act  to 
make,  nor  was  it  brought  home  to  the  knowledge  of  S. 
Langfield.  The  bare  fact  of  returning  certain  sums  to  the 
landowners  does  not  make  the  rate  other  than  a  mere  private 
calculation  for  guidance  of  the  commissioners.  [Parke,  B. 
assented.  Alderson,  B. — The  lessors  of  the  plaintiff  sought 
to  shew  by  this  document  that  S.  Langfield  knew  that  he 
was  there  set  down  as  seventy  years  old,  and  as  being  only 
tenant  for  life  under  Carter,  so  as  to  divide  the  property 
between  them,  giving  S.  Langfield  a  proportion  calculated 
on  his  life  interest  at  seventy.  Had  there  been  a  reasonable 
inference  of  its  being  known  to  and  assented  to  by  him,  it 
might  have  been  strong  evidence  for  the  jury.  Parke,  B. — 
The  receipt  itself  cannot  be  excluded ;  but  it  is  not  equi-  . 
valent  to  any  statement  by  S.  Langfield,  that  the  total  re- 
turned rate  is  £6  and  upwards,  of  which  17.  lis.  6<L  was 
his  proportion,  and  the  rest  Carter's.  Bolfe,  B. — The 
receipt  is  quite  consistent  with  the  estate  of  S.  Langfield 
being  in  fee.]  Taking  the  estate  to  be  copyhold,  it  was  for 
the  lessors  of  the  plaintiff  to  shew  a  declaration  by  S.  Lang- 
fa)  3  B.  &  Adol.  898. 
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field,  cutting  down  not  only  his  own  copyhold  interest,  but         ig^^^ 
every  other  such  interest  intervening  between  himself  and 
Carter,  the  reversioner. 

Crowder,  Cockburfii  and  Prideaux,  in  support  of  the  rule. 
— The  question  was,  whether  the  estate  of  the  lord  in  re- 
version had  come  into  possession  of  the  lessors  of  the 
plaintiff.  [ParAe,  B. — It  was  rather,  whether  all  the 
mesne  interest  of  the  copyholders  or  others  had  determined.] 
The  dedarations  of  S.  Langfield  were  evidence  for  the  jury 
to  say  whether  they  admitted  his  having  only  an  interest 
for  his  own  life.  \Parke^  B. — His  declaration  was  primary 
evidence  in  one  sense  (a),  and  therefore  admissible ;  but  it 
lets  in  the  objection,  that  no  evidence  of  the  defendant's 
title  was  conclusive  except  the  court  rolL  Taken  at  the 
utmost,  the  expressions  used  do  not  exclude  other  copyhold 
estates  in  remainder.  In  order  to  let  in  the  lord's  title  as 
ultimate  reversioner,  and  to  shew  his  right  to  immediate 
possession  as  such,  it  was  for  the  lessors  of  the  plaintiff  to 
prove  that  no  copyhold  interests  besides  S.  Langfield's 
existed  after  his  death.  His  expression  as  to  Carter  does 
not  prove  that,  or  carry  it  further.  Poole  v.  Dicas  (b)  does 
not  apply,  for  the  daim  is  not  under  S.  Langfield.  There 
is  a  covenant  in  the  deed  of  1807  to  produce  the  court  rolls 
there  scheduled,  and  no  negative  search  for  them  in  the 
proper  depository  was  shewn.  The  principle  of  the  case 
is,  whether  this  document  signed  by  S.  Langfield  is  tanta- 
mount to  his  saying  ^^  I  am  entitled  for  life,  and  the  im- 
mediate reversioner  is  Carter."  What  the  commissioners 
say  about  that  in  the  award  is  immaterial.]  It  is  sufficient 
for  a  new  trial  if  there  was  any  evidence  for  the  juiy 
which  was  not  left  to  them.   Tyrwhitt  v.  Wynne  (c),  and  Doe 

(a)  See  Best  on  Presumptions         (c)  2  B.  &  Aid.  559.    See  3 
of  Law  and  Fact,  35,  post,  573,  n.      East,  451  ;  2  Moore,  153  ;  2  B. 
(6)  1  Bing.,  N.  C,  C49.  &  Aid.  277. 
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1847.  d-  Teynham  v.  Tyler  (a),  which  seem  to  the  contrary,  were 
overruled  as  to  this  point  in  Crease  v.  Barrett  {b).  Now 
this  document  shews  that  no  one  but  S,  Langfield  and 
Carter  claimed  anything  in  respect  of  this  property.  [Al^ 
dersoHs  B. — ^No ;  it  goes  no  further  than  saying  that  Carter 
had  some  ulterior  interest  in  it.  No  part  of  the  evidence 
is  inconsistent  with  S.  Langfield's  having  held  for  the  life 
of  a  third  person  who  may  be  yet  alive.  As  to  the  rule, 
that  evidence  must  go  to  the  jury,  they  are  not  to  be  re- 
quired to  act  in  the  dark,  without  grounds.  Something 
must  preponderate,  or  there  is  in  truth  nothing  to  go  to 
them.  Parke,  B. — The  reason  why  a  grant  to  a  man  for 
life  is  taken  to  mean  for  his  own  life,  is  because  it  is 
taken  most  strongly  against  the  grantor ;  so  that  if  the 
grantor  is  only  tenant  for  life,  the  grant  is  for  his  own  life ; 
for  he  can  grant  no  more;  and  if  he  outlives  the  grantee,  there 
will  be  special  occupancy  during  his  own  life.  Such  grants 
operate  according  to  the  interest  possessed  by  the  grantor.] 
Staffff  V.  Wyatt  (c)  was  an  action  of  replevin.  Bent  was 
acknowledged  to  have  been  paid  down  to  1821.  It  was 
held  by  Tindaly  C.  J.,  that  it  must  be  lefl  to  the  jury  to 
presume,  if  they  would,  that  the  tenancy  had  determined 
between  that  year  and  1836.  [JPlatt,  B. — There  the  onus 
of  proof  was  not  on  the  plaintiff,  as  in  this  case,  but  on  the 
avowant,  on  the  issue  of  non  tenuit  Parke,  B. — S.  Lang- 
field's  expression,  that  he  held  for  ^^  life  interest,"  is  prima 
facie  to  be  construed,  that  he  held  either  for  the  highest  or 
the  lowest  interest  those  words  will  convey.  If  it  is  ambigu- 
ous, and  may  mean  an  estate  for  another  person's  life  and  his 
own,  or  for  a  long  term  of  years,  determinable  with  his  own 
life  and  that  of  another,  the  lessors  of  the  plaintiff  have  no 
case.     If  it  means,  for  his  own  life,  or  for  the  greatest  life 


(a)  6  Bing.  661.  (6)  5  Tyr.  458 ;  1  C,  M.,  &  E.  919. 

(c)  2  Jur.  892. 
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interest  he  Binglj  could  possess,  they  have.  I  think  the 
cose  turns  on  this,  and  on  the  question  of  admitting  the 
book  of  claims  as  secondary  evidence.]  The  entiy  of  S. 
Langfield's  claim  under  the  Kingsmoor  inclosure  should 
have  been  reserved  as  secondary  evidence,  Pritt  v.  Fair^ 
dough  (a),  being  substantially  a  copy  of  the  original  evi- 
dence of  the  claim.  [RolfHf  B. — It  was  sworn  that  the 
payment  was  made  in  pursuance  of  the  return-rate  paper, 
and  that  the  witness  saw  S.  Langfield  before  he  made  the 
computation  of  his  proportion  of  it ;  but  not  a  word  was 
said  as  to  having  shewn  him  the  rate  paper.  It  was  not  in 
the  ordinary  course  of  business  that  S.  Langfield  should  see 
it,  so  that  privity  should  have  been  distinctly  brought  home 
to  him,  and  cannot  be  presumed.  Parker  B. — The  return 
rate  could  by  no  means  be  made  evidence,  being  a  mere 
private  calculation,  made  for  individual  guidance.  If  the 
book  of  claims  was  good  secondary  evidence,  it  would  only 
shew  a  claim  by  S.  Langfield  for  life,  Lewis  being  at  that 
time  in  remainder.  Alderson,  B. — Supposing  the  book  oi 
claims  to  be  in  evidence,  it  would  carry  the  case  no  further, 
unless  the  return  rate  could  be  received.  The  fact  of  the 
widow  of  S:  Langfield,  and  the  widow  of  his  eldest  son, 
having  remained  in  possession  for  eighteen  years  after  his 
death,  was  strong  evidence  of  the  estate  being  held  for  one 
or  both  of  their  lives.  The  receipt  of  the  share  of  surplus 
by  S.  Langfield  might  well  be  in  right  of  his  individual 
tenancy  for  his  own  life.]  The  Kingsmoor  claim  was 
made  in  respect  of  property  in  Long  Sutton,  long  before 
the  latter  inclosure.  It  was  a  "  declaration  made  in  the 
course  of  ordinary  business,  and  not  only  connected  with 
the  transactions  to  which  it  related,  but  contemporaneous 
(or  nearly  so)  with  them  "(d).  The  commissioners,  in 
making  this  entry  by  their  clerk,  acted  under  s.  15  of  the 

(a)  3  Camp.  805.  (6)  See  1  Phill.  Evid.  (310,  9th  ed. 
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KIngsmoor  Inclosure  Act  By  s.  10,  there  could  have  been 
no  allotment  unless  an  original  claim  in  writing  existed. 
l^Parke,  B. — Taking  that  to  be  so,  is  this  entry  a  copy  made 
in  course  of  business,  or  against  the  clerk's  interest  ?  The 
act  did  not  direct  such  a  book  to  be  kept ;  and  it  contains 
no  public  matter.  In  Poole  v.  Dicas^  the  deceased  clerk 
charged  himself  with  the  noting  of  the  bill.]  In  Doe  d. 
Patteshall  v.  Turford^a)^  it  was  proved  to  be  usual  for 
the  clerk  to  make  the  entry,  and  not  for  the  partner,  which 
makes  the  admission  in  that  case  of  the  entry  by  the  de- 
ceased partner,  stronger  than  that  here  contended  for. 
[Parke,  B. — Chambers  v.  Bemaseon{{b)  was  distinguished, 
on  the  ground  that  putting  down  the  place  of  arrest  on  the 
writ  was  not  part  of  the  official  duty  of  the  arresting  officer.] 

Cur.  adv.  vult 

Parke,  B.,  now  delivered  the  judgment  of  the  Court — 
There  were  two  questions  in  this  case :  first,  whether  the 
learned  Baron  was  right  in  refusing  to  suffer  the  case  to  go 
to  the  jury,  on  the  ground  that  the  lessors  of  the  plidntiff 
had  failed  to  make  out  their  claim ;  and  secondly,  whether 
any  evidence  was  improperly  rejected  at  the  trial.  We  are 
all  of  opinion  that  the  learned  Baron  was  right  in  directing 
a  nonsuit  The  lessors  of  the  plaintiff  claimed  under  a 
mortgage  of  premises  therein  recited  to  be  held  by  copy  of 
court-roll.  Their  claim  was  as  reversioners,  subject  to  cer- 
tain copyhold  interests.  It  was  therefore  necessary  for  them 
to  clear  their  title  of  those  interests,  by  shewing  them  to 
have  determined.  It  was  suggested  that  it  was  necessary 
for  them  to  shew  that  determination  by  producing  the  copies 
of  court-roll.  But,  on  consideration,  we  are  of  opinion  that 
it  was  competent  to  the  lessors  of  the  plaintiff  to  shew  by 

(a)  3  B.  &  Adol.  890.     How         (b)  1  Tyr.  335 ;  S.  C.  in  error, 
recognised,  see  p.  507,  note  (a).       4  Tyr.  531. 
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any  evidence  that  the  copyhold  terms  were  at  an  end.  Ac- 
cordingly, if  any  person  in  possession  of  the  premises 
stated  that  his  interest  in  them  was  for  his  single  life 
only,  that  would  be  evidence  sufficient  to  raise  a  presump- 
tion that  the  outstanding  copyhold  term  ended  witli  his 
life.  Nor  was  this  mere  secondary  evidence  inadmissible 
for  want  of  negative  search  for  the  original  deeds.  Mr. 
Best^s  valuable  work  on  Premmptums  of  Law  and  Fact  {a) 


V, 

Lakofisld. 


(a)  In  p.  35  is  this  passage  : 
^*  Presamptive  evidence  is  not,  in 
a  legal  sense,  inferior  or  secondary 
to  direct  evidence.  (Rose.  Civ. 
Evid.  15,  2nded.)  By  the  rule  of 
law  which  declares  certain  species 
of  evidence  inferior  or  secondary 
to  others,  and  requires  the  best  or 
primary  evidence  to  be  given,  is 
meant,  not  that  some  kinds  of  evi- 
dence are  to  he  rejected  as  less  con- 
vincing or  credible  than  others, 
but  that  no  evidence  shall  be  re- 
ceived which  shews  on  its  face 
that  it  only  derives  its  force  from 
some  other  which  is  withheld. 
In  many  cases  the  law  has  appro- 
priated certain  kinds  of  evidence 
as  the  proper  proof  of  certain 
things;  thus,  a  will  or  contract  re- 
duced to  writing  should  be  proved 
by  the  production  of  the  docu- 
ment itself;  the  records  and 
wi'itten  proceedings  of  courts  of 
justice  are  the  proper  proof  of 
the  facts  therein  recorded,  &c. ; 
in  all  which  cases  any  evidence 
direct  or  presumptive,  deriving 
its  force  from  the  will,  contract, 
record,  &c.,  such  as  copies,  ex- 
tracts, or  the  recollection  of  wit- 
nesses, are  rejected  as  secondary ; 
(Domat.  liv.  3,  tit.  6,  s.  2,  n.  10. 


Rose.  Crim.  Evid.  1,  2;  Gilb. 
Evid.  94;)  and  not  receivable 
till  the  absence  of  the  primary 
evidence  under  which  they  derive 
their  force  is  satisfactorily  ac- 
counted for.  So,  the  production 
of  a  written  document  itself  is 
the  best  or  primary  evidence  of 
its  contents,  when  those  contents 
are  in  issue.  {Queen*9  case,  2  B. 
&  B.  286,  by  the  judges.)  But  ex- 
cept in  these  and  some  few  other 
instances,  no  evidence  relevant  to 
the  issue,  and,  k  fortiori,  no  evi- 
dence which  carries  a  presump- 
tion of  truth  with  it,  will  be  re« 
jected  on  the  ground  that  written 
evidence,  or  evidence  of  a  more 
direct  or  satisfactory  kind,  might 
have  been  procured.  Thus,  the 
payment  of  money  may  be  proved 
by  a  witness  who  saw  the  pay- 
ment made,  although  a  written 
receipt  was  given  at  the  time. 
(Rambert  v.  Cohen,  4  Esp.  213). 
And  a  verbal  demand  of  goods 
may  be  proved  though  there  was 
also  a  demand  made  in  writing. 
{Smith  V.  Youngy  1  Camp.  439). 
And  it  has  been  lately  settled,  after 
a  long  series  of  irreconcilable 
rulings  at  NisiPrios,  that  admis- 
sions against  interest,  made  by  a 
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dearly  shews  that  though  it  be  only  a  presumption,  and  not 
evidence  of  the  contents  of  the  court-rolls,  it  would  from 
its  own  nature  be  good  original  or  primaiy  evidence  in 
itself.  All  statements  made  by  a  deceased  person  while  in 
possession  of  property  are  in  themselves  original  evidence,  if 
they  go  to  cut  down  his  interest  in  it  This  objection  to  the 
admissibility  of  S.  Langfield's  declarations,  irrespective  of 
the  court*rolls,  having  been  disposed  of,  it  appears  to  us  that 
the  claim  put  in  by  him  was  sufficient  to  shew  that  he  was 
entitled  to  some  interest,  and  that  Carter  was  the  immediate 
reversioner.  But  as  that  did  not  shew  the  nature  and  ex- 
tent of  S.  Langfield's  interest,  it  was  sought  to  be  supplied 
by  his  viv&  voce  declaration,  viz.  that  he  held  the  premises 
^^  by  life  interest."  Had  he  said  that  he  held  "  for  his  own 
life,"  that  would  have  been  evidence  for  the  jury ;  but  the 
actual  expression  might  mean  his  own  life,  or  that  of  another, 
or  his  own  life  with  that  of  another.  That  was  ambiguous, 
without  anything  to  strike  the  balance  either  way  in  the 
ordinary  sense  of  the  words,  nor  was  any  usage  of  the 
neighbourhood  proved  as  to  the  meaning  of  the  words  used. 
We  are  therefore  of  opinion  that,  the  burden  of  affirmative 
proof  lying,  as  it  did,  on  the  lessors  of  the  plaintiff,  the  evi- 
dence in  question  was  not  such  as  should  have  been  lefl  to 
the  jury. 

The  next  question  is,  whether  evidence  was  improperly 


party  to  a  suit,  are  receivable  as 
primary  evidence  against  him, 
even  though  they  relate  to  the 
contents  of  instruments  of  the 
moBt  solemn  kind ;  for  such  evi- 
dence is  not  secondary  in  its 
character,  and  has  the  presump- 
tion in  favour  of  its  truth,  arising 
from  the  admissions  being  preju- 
dicial to  the  party  making  it* 
{SUmerU  y.  Pool^,  6  M.  &  W. 


664  ;  Howard  v.  Smith,  3  Scott, 
N.  R.,  574.)  For  these  reasons,  it 
may  be  laid  down  as  a  rule,  that 
it  is  in  general  competent  to  prove 
any  fact  by  presumptive,  as  well 
as  by  direct  evidence,  (Rose. 
Crim.Evid.15, 2nd  ed.,)  although 
the  withholding  the  latter  may 
be  ground  for  observation.  (2 
Ev.  Potbier,  340;  Theory  of 
Presumptive  Proof,  62)." 
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rejected.  First,  a  document  called  a  *' return-rate"  was 
offered  in  CTidence,  by  which  it  was  sought  to  shew  that  a 
sum  of  money  calculated  on  S.  Langfield's  interest  in  the 
property,  being  for  his  own  life  only^  had  been  received  by 
him  under  this  rate ;  but  that  did  not  advance  the  case,  unless 
it  were  shewn  that  he  had  claimed  in  respect  of  his  interest 
as  for  his  own  life  only,  for  there  was  no  reasonable  ground 
to  infer  that  this  rate,  or  the  grounds  upon  which  the 
amount  of  payment  to  him  under  it  had  been  calculated, 
had  ever  come  to  his  knowledge.  The  learned  Baron  there- 
fore properly  held  that  he  could  not  admit  the  retum«rate 
in  evidence. 

The  h&st  question  is,  whether  the  book  of  claims  should 
have  been  received  as  secondary  evidence  of  the  original 
claim  made  in  writing,  to  shew  an  admission  by  S.  Lang- 
field  that  his  was  a  life  estate.  We  are  very  much  inclined 
to  think  that  this  book  should  not  have  been  rejected  at  the 
trial,  for  the  original  appeared  to  be  lost.  The  initials  of  the 
commissioners,  affixed  to  the  entry  produced,  afforded  ample 
evidence  of  its  existence  at  the  time  at  which  it  purported  to 
be  written,  and  it  was  made  in  the  course  of  buiuness  by  a 
person  whose  death  was  proved ;  but,  if  received,  it  would 
have  not  advanced  the  case  of  the  lessors  of  the  plaintiff,  or 
altered  the  defendant's  position,  for  its  object  had  been  better 
proved  before  by  S.  Langfield's  declaration  in  1810,  limiting 
the  nature  of  his  interest.  We  shall  therefore  act  on  the 
judgment  of  the  Court  in  Crease  v.  BarreU{a).  The  Court 
there  says,  that  the  authority  of  Doe  d.  Lord  Teynham  v. 

Tyler  (b)  had  been  quoted  to  shew  that  the  Court  had  a 
power  to  refuse  a  new  trial,  if  evidence  had  been  improperly 

rejected  which  in  their  judgment  ought  to  have  no  effect, 
there  being  enough  to  warrant  a  verdict  against  the  party 


(a)  1  C.,-M.,  &  R.  919  ;  5  Tyr.  458,  476. 
(b)  6  Bing.  561. 
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184/.  offering  the  evidence  supposing  it  to  have  beenadmitted;  and 
that  something  to  the  same  effect  had  fallen  from  Sir  James 
Mansfieldy  in  Harford  v.  Wihon  (a),  and  from  Lord  Tenter- 
deny  in  T)/rwhitt  v.  Wynne  (J).  After  saying  that  the  rule 
is  there  laid  down  much  too  generally,  they  proceed  to  state 
that  "  in  some  cases  no  doubt  a  new  trial  may  be  refused, 
when  a  witness  has  been  improperly  rejected,  as  where  the 
fact  which  such  evidence  was  to  establish  was  proved  by 
another  witness,  and  not  disputed ;  Edwards  v.  Evans  {c) ; 
or  where,  assuming  the  rejected  evidence  to  have  been  re- 
ceived, a  verdict  in  favour  of  the  party  for  whom  it  was 
offered  would  have  been  manifestly  against  the  weight  of 
evidence,  and  certainly  set  aside  on  application  to  the  Court 
as  an  improper  verdict."  In  this  case,  had  the  book  of  claims 
been  admitted  to  shew  S.  Langfield's  claim  in  1797,  in  the 
terms  stated  in  it,  it  would  not  have  advanced  the  case 
of  the  lessors  of  the  plaintiff:  for  the  same  person's  de- 
claration by  way  of  like  claim  in  1810  would  have  been  a 
much  stronger  piece  of  evidence  in  their  favour.  Then,  no 
evidence  having  been  improperly  rejected  but  such  as  was 
immaterial,  and,  if  admitted,  would  not  have  prevented  a 
nonsuit,  we  think  the  result  should  not  lead  to  a  new  trial. 
The  circumstances  do  not  carry  the  case  so  far  as  Crease  v. 
Barrett,  or  the  cases  there  referred  to. 

Rule  discharged  (rf). 

(a)  1  Taunt.  14.  v.  Farr,  4  Adol.  &  Ell.  63 ;  also 

lb)  2  B.  &  Aid.  659.  4  M.  &  W.  314. 

(c)  3  East,  461.     See  Nathan  (d)  See  Hughes  v.  HugheSy  15 

V.  Buckley y  2  Moore,  163 ;  Rutzen  M.  &  W.  701;  and  the  next  case. 


A  testator  de- 
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1847. 

Doe  d,  Chidoey  v.  Harris  and  Wife.  jr^^  16. 

Ejectment   for  three  dwellmg-houses   in    Bristol. 

At  the  trial,  before  ^rfe,  J.,  at  the    Bristol   Summer  JJ^*'"^^^'' 

Assizes,  in  1846,   the  phuntiff  claimed  as  heir-at-law  of  trust  for  wie, 

and  to  apply 

Robert  Chidgey.     The  defendants  proved  that,  in  1827,  the  proceeds  to 

Robert  Chidgey,  being  in  possession  of  the  houses  in  ques-  j^/o  to^h  of 

tion,  made  his  will,  and  devised  them  to  Cross  and Bossiter,  J^drdilri^ua'*^*' 

upon  trust  to  sell  the  same,  and  apply  the  proceeds  of  the  institutions. 

,  He  also  tx^c 

sale  m  payment  of  legacies,  of  £50  each,  to  the  Bible  and  legacies  to  other 
Church  Missionaiy  Societies,  and  the  Bristol  Infirmary,  made  his  bio- 
After  giving  various  legacies  to  other  persons,  he  made  his  ther  residuary 
brother,  Thomas  Chidgey,  residuary  legatee ;  and  having,  H«W,  that  the 
by  a  codicil,  substituted  him  for  Bossiter  as  executor,  died  not  avoided  by 
shortly  after.    The  defendants  were  in  possession  as  tenants  mo^*2?  ^ 
to  the  cestui  que  trusts  under  the  will.     In  reply  to  this  9  Geo.  2,  c.  36, 

,     ,  ,  ^  ^  though  the 

case,  the  plaintiff  put  in  a  deed,  executed  by  Cross  and  the  houses  went  to 

heirs  of  Bossiter  sixteen  years  after  the  testator's  death,  and  not  "to  the ' 

by  which  they  rejected  and  disclaimed  all  the  property  be-  ^t*|^^^3inK 

queathed  and  devised  by  the  will,  toc^ether  with  all  the  of  thetesutor's 

1  /.      1^,       -.   /   ,  ,  ,  n      '  '    3         will,  soon  after 

trusts  thereof.     The  defendants  then,  by  way  of  rejomder,  his  death,  the 

and  in  order  to  shew  that  before  the  deed  of  disclaimer  had  g^a^hc^ought 

been  executed  Cross  had  assented  to  the  devise,  gave  evi-  J°  ^*y®  ^'^  ^?, 

dence  that,  during  the  reading  of  the  testator's  will  nfiev  ^*w,  that  these 

his  death.  Cross  said,  *^  I  ought  to  have  had  £5  for  being  equivocal  and 

trust"    The  plaintiff,  upon  this,  contended  that  this  ex-  JJ^y  SoSd  not 

pression  was  no  evidence  that  Cross  had  assented  to  act  as  l»*^f  ^^  ^^ 

to  the  jury  as 

executor;  but  the  learned  Judge  held  the  contrary,  and  left  proving  his 

it  to  the  jury  whether  Cross  so  assented  or  not.     The  jury  trustee,  to  the 

found  that  he  had,  and  gave  a  verdict  for  the  defendants,  leave  ^*^^^  ^^g. 

being  reserved  to  move  to  enter  a  verdict  for  the  plaintiff,  ther  an  unam- 

biguous  assent 
to  a  devise,  ex- 
pressed by  words  or  matter  in  pais,  without  deed,  is  sufficient  ? 
Qiuere,  whether  a  devisee  in  trust  can  disclaim  by  deed  after  previous  assent  to  the  devise  in 
words? 

VOL,  XVI.  MM  M.  W. 
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1847.  In  Michaelmas  Term,  1846,  Manning^  Seijt.,  moved  ac- 

cording to  the  leave  reserved,  on  two  grounds :  first,  that 
there  was  no  evidence  of  any  assent  by  Cross,  as  executor, 
to  the  devise ;  secondly,  that  if  there  was,  the  statute  of 
Mortmain,  9  Geo.  2,  c  36,  so  far  avoided  that  part  of  the 
will  by  which  an  estate  was  given  to  parties  in  trust,  as  to 
render  it  ineffectual  to  pass  any  estate  to  them.     In  Doe  d. 
Burdett  v.  Wrighte  (a),  a  testatrix  seised  in  fee,  after  charging 
her  estate  with  payment  of  an  annuity,  devised  it  to  6.  S., 
his  heirs  and  assigns  for  ever,  adding  her  wish  and  desire 
to  be,  that  the  said  G.  S.  should,  in  his  lifetime,  convey 
the  estate  to  some  charitable  uses,  to  take  place  at  his  death, 
and  not  before.     This  was  held  a  devise  within  the  pur- 
view of  9  Geo.  2,  c,  36,  which  avoided  not  merely  the  trust, 
but  also  the  estate  given ;  so  that  on  the  death  of  G.  S., 
without  executing  any  conveyance  protected  by  the  statute, 
the  legal  estate  descended  to  the  heir-at-law.     It  is  not 
necessary  to  contend  that  more  of  the  will  than  the  li- 
mitation to  the  charitable  use  is  void :  Doe  d.  Thompson 
V.  Pitcher  {b). — He  mentioned     Gravenor  v.  HaUam{c\ 
Attorney-General  v.    Ward  (rf),    Arnold  v.    Chapman  (e). 
\_Pollocky  C.  B. — As  to  the  last  point,  suppose  a  man  to 
devise  land  in  strict  settlement  to  relations,  and  also  to 
direct  £5  to  be  paid  to  an  hospital,  can  the  tinist  estate  in 
the  land«be  avoided?     On  the  other  ground  a  rule  may 
be  granted.     Parke,  B. — In  the  3rd  edition  of  Powell  on 
Devises,  by  Jarman,  pp.  20,  21,  it  is  said,  that  if  part  of  a 
devise  is  charitable  and  part  not,  but  the  two  objects  are 
inseparably  connected,  the  devise  is  void ;  but  if  uncon- 
nected, the  will  may  be  good  for  that  part  which  is  good, 
and  bad  for  the  part  which  is  bad.     That  is  borne  out  in 
effect  by  the  Attorney- General  v.  Ward.     Alderson,  B. — 
The  judgment  of  Lord  Hardmcke,  in  Arnold  v.  Chapman, 

(a)  2  B.  &  Aid.  710.  .    (rf)  3  Ves.  327. 

(b)  6  Taunt.  359.  («)  1  Yes.,  sen.,  108. 
(e)  Amb.  643. 
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supports  that  view  of  this  case.  Rolfef  B. — Gravenor  v.  1847. 
HaUum  merely  decided  that  so  much  of  the  estate  as  was 
given  to  charitable  uses  would  go,  not  to  the  devisees,  but 
to  the  heir-at-law.  Here,  as  in  Doe  v.  Wrighte,  the  heir-at- 
law  takes  that  which  was  meant  for  a  charity.]  The  rule 
was  refused  on  this  point,  and  granted  on  the  other. 

CrawderBndBarstaw  now  shewed  cause. — There  was  some 
evidence  of  assent ;  so  that  the  whole  question  is  reduced 
to  thisi  whether  Cross  had  in  point  of  fact  assented^  or 
meant  to  assent  to  the  devise^  so  as  to  accept  the  office  of 
trustee ;  for  if  he  had,  his  subsequent  disclaimer  made  no 
difference  (a).  That  was  for  the  jury.  Slight  evidence  of 
assent  to  a  devise  is  sufficient  (6);  and  there  seems  no  rea- 
son why  Cross  should  not  have  assented.  Must  the  dis- 
claimer by  deed,  made  sixteen  years  after  testator's  death, 
necessarily  operate  for  want  of  affirmative  proof  of  assent 
in  the  meantime?  Whether  he  assented  or  not  he  took 
the  legal  estate.  [Rolfe^  B. — Though  prim&  facie  a  man 
is  presumed  to  assent  to  a  devise  to  him,  yet  his  disclaimer 
strips  him  of  the  legal  estate,  and  throws  on  the  other  side 
the  burden  of  proving  that  he  had  previously  assented. 
Here  a  burden  was  imposed  on  Cross,  without  any  personal 
benefit  Did  his  words  amount  in  substance  to  more  than 
this — **  I  am  named  a  trustee,  and  ought  to  have  had  £5 
for  being  so?"]  He  does  not  object  to  the  burden  of  the 
trusty  though  he  says  he  should  have  had  £5.  His  mental 
acquiescence  is  enough,  without  any  act.  \_Alderson^  B.— - 
As  soon  as  we  decide  that  it  lies  on  you  to  shew  affirma- 


(a)   See  Shep.  Touchst.,  by  of  deyisee  or  grantee  alters  the 

Preston,  7th  ed.,  70.    So,  had  he  case.     See  Shep.  Touchst.,  by 

disclaimed,  he  could  not  after-  Preston,  70. 

wards  assent,  Id.;  4  Leon.  207;  (b)  But  see  Williams  on  Ex- 

Toimuan  v,  Tielell^  3  B.  &  Aid.  ecQtors,  2iid  ed.,  985. 
31.    The  coverture  and  infimcy 

M  M  2 
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1847.  tively  that  the  devisee  in  trust  assented^  the  case  falls 
within  the  rule  we  have  lately  laid  down  (a)>  that  where  an 
expression  is  ambiguous,  and  applies  equally  to  either  view 
of  a  question,  it  is  no  evidence  at  all  for  the  jury.  A  man 
in  the  position  of  a  devisee  in  trust  has  a  clear  power  to 
disclaim ;  then  the  deed  of  disclaimer  throws  it  on  you  to 
shew  that  he  has  not  exercised  that  power.  Parke,  B. — 
By  law  the  estate  devised  vests  in  the  devisee  before  as- 
sent (ft);  accordingly,  in  this  case.  Cross  took  the  legal 
estate  by  the  devise  to  him ;  it  was  therefore  for  the  jury 
to  say,  whether  he  had  disclaimed  taking  it  within  a  rea- 
sonable time  after  the  testator's  death,  and  his  own  know- 
ledge of  the  devise.  Here,  however,  it  went  to  the  jury 
that  he  had  precluded  himself  from  disclaiming  by  previous 
assent  Bolfe,  B. — Probably  a  disclaimer  by  deed  was 
superfluous ;  else  it  would  be  in  the  power  of  a  stranger,  by 
devising  to  a  man  in  trust,  without  conferring  on  him  any 
benefit,  to  compel  him  to  assent  to  the  devise,  or  incur  the 
expense  of  preparing  a  deed  of  disclaimer  in  order  to  free 
himself  from  it  Though  it  has  been  held  that  a  disclaimer 
of  an  estate  in  fee  need  not  be  by  matter  of  record,  as  was 
formerly  held  in  Taumsan  v.  Tichell{c\  it  has  never  been 
settled  that  such  disclaimer  must  be  by  deed ;  and  in  the 
case  mentioned,  Holroyd,  J.,  was  of  opinion  that  it  need 
not  The  point  was  lefl  undecided  in  Doe  d.  Smyth  v. 
Smyth  ((/).  Parke,  B. — A  disclaimer  of  a  tenancy  from 
year  to  year  may  be  by  matter  in  pais.  Mr.  Preston,  in 
the  7th  edition  of  Sheppard's  Touchstone,  p.  285,  inserts 
this  passage :  '^  The  law  presumes  that  every  grant,  &c  is 
for  the  benefit  of  the  grantee,  &c. ;  and  therefore,  till  the 
contrary  is  shewn,  supposes  an  agreement  to  the  grant 

(a)  Doe  d.  JVeish  v.  Langfield,         {e)  3  B.  &  Aid.  31.    See  iVt- 

ante,  p.  4d7*  ehols<m  v.  Wordsworthy  2  Swanst. 

{h)  See  Co.  Lit  111.  a. ;  Staler  366 ;  and  3  East,  410. 
and  Bakef^t  case,  3  Co.  26.  (d)  6  B.  &  C.  112. 
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From  the  moment  there  is  evidence  of  disagreement,  then, 
in  construction  of  law,  the  grant  is  void  ab  initio,  as  if 
no  grant  had  been  made  (citing  Thompson  v.  Leach  (a) ), 
and  in  intendment  of  law  the  freehold  never  passed  from 
the  grantor."    The  original  text  of  the  Touchstone  then 
proceeds:  '^And  before  agreement  the  grantee  maj  waive 
it,  and  so  avoid  the  estate  and  the  deed  also  whereby  the 
estate  is  made.     And  if  it  be  but  a  lease  for  years  that  is 
made,  he  may  waive  and  avoid  that  by  word  of  mouth  in 
the  country  (viz.  in  pais),  as  well  as  a  gift  of  goods,  or  an 
obligation  delivered  to  his  use  (i).     But  if  it  be  an  estate 
of  freehold  that  is  made  by  feofiment,  &c.,  it  seems  he 
cannot  waive  and  avoid  that  but  in  a  court  of  record." 
Mr.  Preston  adds,  **  this  conclusion  is  too  general,"  and 
refers  to  21  H.  8,  c.  4,  and  Lord  LoughbarougVs  opinion  in 
Crewe  v.  Dichen  (c).    This  is  strong  to  shew  that  a  man  may 
disclaim  even   an  estate  by  word  of  mouth.      Here  the 
question  is,  did  he  in  fact  disagree  ?]     During  the  sixteen 
years  which  followed  the  testator's  death,  the  legal  pre- 
sumption would  be  that  he  assented.     In  Doe  d.  Smyth  v. 
Smyth  (d)f  Lord  Tenierden  says,    ^^It  is  clear  that  a  de- 
vised interest  vests  in  the  devisee  by  presumption  of  law, 
before  entry :  Co.  Litt.  111.  a.     It  may  be  admitted  that  a 
devisee  cannot  be  compelled  to  accept  the  devised  interest, 
but  may  by  same  mode  renounce  and  disclaim  it,  and  that 
upon  such  renunciation  or  disclaimer  it  will  descend  to  the 
heir,  or  pass  to  a  remainderman.     And  it  is  not  necessary 


(a)  2  Vent.  198;  3  Mod.  296; 
Shower,  907.  The  decision  of 
the  majority  of  three  judges  re- 
versed, and  that  of  Ventris,  J., 
affirmed;  S.  C,  Dom.  Proc.  16 
Lordfi^  Journals,  163.  See  an- 
other case  between  same  parties, 
2  Salk.  618. 

(6)  In  4  M.  &  Ryl.  191,  note. 


Serjt.  Manning  quotes  Year 
Book,  M.  7,  E.  4,  fol.  20,  pi.  21, 
as  contrary.  See  per  Gould,  J., 
1  Salk.  301,  fVaniford  v.  Wank- 
ford, 

(e)  4  Ves.  97. 

Id)  6  B.  &  C.  112.  See  cases 
collected  in  the  reporter's  note, 
4  M.  &  Ryl.  189. 
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in  the  present  case  to  decide  whether  such  renunciation 
and  disclaimer  may  be  bj  parol,  because  in  whatever  form 
they  are  made,  we  think  there  must  be  a  clear  and  unequi- 
vocal disclaimer  of  any  estate  in  the  land."  Before  this 
rule  can  be  made  absolute,  the  Court  must  say  there  is  no 
evidence  whatever  of  assent,  or  that  it  is  so  ambiguous  as 
to  be  not  only  slight  but  insensible. 

Manninffy  Serjt.,  and  BaU,  contr^ — First,  the  words 
used  did  not  import  assent ;  and  secondly,  if  they  did,  a 
mere  verbal  assent  to  a  devise,  without  some  act  of  dealing 
with  the  estate  (a),  will  not  take  away  the  devisee's  right  to 
disclaim.  On  the  first  point  it  is  sufficient  to  say,  that  as 
the  words  used  might  mean  that  he  refused  the  office  of 
trustee,  they  were  at  least  not  sufficiently  unambiguous  to 
be  led  to  the  jury  as  evidence  that  he  accepted  it(&). 
Though  a  legal  estate  may  equally  pass  by  devise,  whether 
the  devisee  takes  a  benefit  or  only  a  burdensome  trust 
under  it,  his  actual  position  in  those  respects  must  be  taken 
into  consideration,  in  construing  his  expressions  to  imply 
his  assent  to  the  devise  or  the  contrary.  [Parke^  B. — The 
cases  put  in  Sheppard's  Touchstone,  by  Preston,  p.  70, 
as  to  disagreement  in  case  of  obligations  delivered  as  e&* 
crows,  or  on  certain  conditions,  leave  the  question  open 
what  agreement  or  disagreement  is.  Assent  to  a  bond 
might  be  by  placing  it  among  the  party's  muniment&] 
No  point  as  to  disclaiming  in  reasonable  time  was  taken 
at  the  trial.  [Parke,  B. — My  doubt  has  been,  whether 
Cross's  lying  by  for  sixteen  years  without  disclaiming  had 
not  some  bearing  on  the  question  whether  he  meant  to 
assent,  so  as  to  enable  the  jury  to  strike  a  balance,  by 
taking  into  consideration  his  verbal  expressions  on  the  sub* 

(a)  See  Doe  d.  MMerUjf  v.         {h)  See  Williams'  Exeeuton, 
Ifabberky,  6  C.  &  P.  126 ;  Yam^     2nd  ed.,  906. 
y.  Holmes,  Stra.  70. 
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ject.  It  may  be,  that  if  he  did  not  mean  to  aasent  he 
should  have  disclaimed  sooner.  Rolfe^  B. — The  rule  was 
not  granted  as  for  misdirection,  but  on  the  point  whether 
there  was  evidence  to  go  to  the  jury  at  all.]  On  the 
second  point,  it  appears  from  Butler  and  Baker's  caee  (a), 
that  no  verbal  widver  or  disagreement  in  pais  is  of  any 
effect  in  law  to  devest  a  freehold ;  for  the  law  doth  more 
respect  an  act,  e.  g.  of  entry  on  land  and  taking  the  profits 
without  words,  than  words,  e.  g.  of  waiver  and  disagree- 
ment to  such  an  estate  without  an  act :  *^  for  the  law  doth 
respect  deeds;  but  words  without  an  act  are  not  in  this 
case  regarded  in  law,  as  it  is  adjudged  in  M.  34  Ed.  1, 
Avowry,  232,  that  if  a  man  takes  a  distress  for  one  thing, 
yet  when  he  comes  into  a  court  of  record  he  may  avow  for 
what  thing  he  pleases."  Lord  Coke  goes  on  to  cite  the 
Year  Book  (ft),  17  Edw.  3,  fol.  6,  pi.  18,  thus :  "  The  husband 
aliened  his  land,  and  took  back  an  estate  to  him  and  his 
wife  in  tail.  The  husband  died,  and  the  lord,  of  whom  the 
land  was  held  by  knight's  service,  supposing  the  husband 
died  sole  seised,  by  word  assigned  dower  to  the  wife,  which 
she  accepted ;  yet  it  was  adjudged  that  this  refusal  of  the 
estate  of  inheritance,  and  acceptance  of  her  dower  in  pais, 
should  not  devest  the  freehold  out  of  her  (c)."  [Parke^  B. 
— Her  taking  100  shillings  in  lieu  of  dower  was,  in  truth. 


(a)  3  Rep.  26  a. 

Ih)  See  also  Vin.  Abr.,  tit.  Dis- 
agreement, A.,  pi.  11, 13 ;  4  M.  & 
Ryl.  191. 

(c)  It  appears  from  the  Year 
Book,  that  she  took  100  ahiUlDgs 
paid  for  that  which  she  held. 
The  assize  found  that  she  did  not 
take  the  dower  by  deed,  and  did 
not  release  hy  any  deed  her 
right  to  the  two  other  parts  of 
the  land  granted  to  her  husband 
and  herself  in  tail,  and  on  de** 


mand  of  them  if  she  was  disseised, 
'*  disoient  q'  oile."  Afterwards,  at 
Westminster,  to  which  Shard, 
before  whom  the  assize  of  no- 
vel disseisin  had  been  tried  at 
Canterbury,  adjourned  it,  what 
is  called  in  the  margin  the  "ju- 
dicium," is**Sh.  (semble  Shard): 
Nos.  avo**  pie  a  tout  le  counsell 
et  lour  semhle  q.  el'  n'  e  p.  bar- 
rable.  Per  q.  ag.  V  ass.  q.  el* 
rec.  sa  sein,"  &c.  (that  she  should 
recover  her  seisin,  &c. 
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1847*  entering  on  the  estate  in  respect  of  dower.  No  act  was 
done  to  determine  her  election.  She  might  take  the  100 
shillings  in  the  impression  that  it  was  part  of  the  profits 
of  the  estate;  so  that  the  receipt  of  that  sum  was  an 
equivocal  act.  Bolfey  B. — I  do  not  understand  it.  She 
entered  under  the  estate  in  dower.  The  claim  of  one- 
third  of  White  acre  did  not  conclude  her  as  to  Black  acre.] 
It  does  not  appear  whether  she  had  notice  at  the  time 
of  paying  the  100  shillings  that  she  was  entitled  to  the 
whole  estate.  The  case  goes  further  than  is  necessary 
to  be  contended  here.  Again,  Co.  Litt.  245.  b.  lays  it 
down,  that  '^  acts  without  words  may  make  an  entry, 
but  words  without  an  act  (viz.  entry  into  the  land,  &c) 
cannot  make  an  entry."  At  all  events,  there  should  be  a 
new  trial,  for  the  words  were  assumed  to  be  sufficient  to 
prove  assent  by  the  devisee. — Fitzherbert's  Abridgment, 
tit.  Joint  Tenancy,  pi.  9,  and  Brook's  Abridgment,  tit. 
Disclaimer,  pi.  2,  were  also  cited. 

Parke,  B. — There  is  no  authority  but  Butler  and 
Baker^s  case  for  saying  that  a  verbal  assent  to  a  devise 
is  insufficient;  but  that  case  does  not  clearly  apply.  It 
is  not  necessary  to  decide  the  point;  for  we  all  think  that 
Cross's  expressions  were  so  ambiguous,  that  they  ought 
not  to  have  been  left  to  the  jury  as  evidence  importing  his 
assent  to  the  devise.  Unless  there  was  unequivocal  evi- 
dence of  assent,  the  subsequent  disagreement  by  deed  of 
disclaimer  would  avoid  the  estate  quoad  hunc.  The  con- 
sequence would  be  to  avoid  the  wiU,  as  to  him,  ab  initio, 
and  vest  the  legal  estate  in  Kossiter,  so  that,  as  his  heirs 
have  disclaimed,  it  would  revert  to  the  heir*at-law  of  the 
testator. 

Aldebson,  B, — All  that  is  proved  here  is  consistent 
with  there  not  being  an  assent  by  Cross  to  the  devise. 
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BoLFE,  B. — I  do  not  understand  Butler  and  Baker^s  case 
as  to  this  point  The  question  in  the  case  in  the  Year 
Books  was,  whether  the  wife  was  entitled  to  the  whole 
estate,  or  only  to  a  third  of  it  as  dower.  She  actually 
received  100  shillings  in  consideration  of  her  right  to 
dower,  and  so  made  her  election,  and  yet  her  act  and 
declaration  were  held  not  to  bind  her. 

Rule  absolute  for  a  new  trial  (a). 


(a)  See  21  H.  8,  c.  4 ;  Cretoe  v.  DicJten,  4  Ves.  juD.  97 ;   Adatns 
V.  TaurUon,  6  Madd.  435. 


Haioh  and  Another  v.  Joseph  and  John  Jagoar.  p^^  12. 

X  KESPASS  for  breaking  and  eqtering  a  coal  mine  or  vein  A  deed,  which 
of  coal  of  the  plaintiffs,  lying  under  certain  closes,  pieces,  dther  at'^m- 
or  parcels  of  land  or  ground  named,  and  digging  coals  there.  "nd*J*^/sta. 
Second  count,  for  carrying  away  coals.  Third  plea  to  the  tote  of  Uses, 
first  count  stated,  that  one  John  Sykes,  before  the  making  pleading,  be  re- 
of  the  indenture  thereinafter  mentioned,  and  long  before  rating'nnder*' 
the   said  times  when   &c.  in  the  declaration   mentioned,  t^citatute, 

unless  an  elec- 

or  any  of  them,  and  long  before  the  plaintiffs  had  anything  tion  that  it 

in  the  said  coal  mine,  or  vein  of  coals  in  which  &c,  to  wit,  rate  is  ex-  ' 

on   27th  September,    1804,    was   seised   in  his  demesne  l^^l"^* 

as  of  fee   of  and  in  the  said  several   closes  &c.    respec-  whether  an  en- 

,,  ,  i/»i  'ii^T  onder  such 

tively  m  the  first  count  mentioned,  and  of  the  said  coal  a  deed  is  not 
mine  or  vein  of  coals,  situate,  lying,  and  being  under  the  ^^dection^that 

it  shall  ope- 
rate at  common  law. 
Semble,  under  a  grant  to  A.,  B.,  and  C,  their  exeeuiort,  &c.,  of  liberty  to  get  the  coal  under 
particular  closes  till  all  the  coal  should  be  gotten,  an  interest  passes  to  the  executors  of  the  sur- 
▼ivor,  proTided  the  deed  operates  under  the  Statute  of  Uses. 
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1847.  said  several  closes,  &c.,  in  that  count  mentioned,  and  being 
so  thereof  seised,  before  the  said  times  when  &c.,  or  any 
of  them,  to  wit,  on  &c.,  by  a  certain  indenture  then  made 
between  the  said  J.  Sykes  of  the  one  part,  and  Joseph, 
Matthew,  and  James  Jaggar,  in  the  said  indenture  men- 
tioned, of  the  other  part  (profert  of  the  indenture),  the  said 
J.  Sykes  did,  for  the  considerations  in  the  said  indenture  in 
that  behalf  mentioned  and  set  forth,  and  for  settling  and 
barring  all  future  and  other  payments  more  than  a  certain 
sum,  to  wit,  £420,  for  a  certain  portion  of  the  said  coals 
under  the  said  closes,  &c.,  to  wit,  six  acres  of  the  said  coals 
after  the  rate  of  £70  per  acre,  to  be  pidd  by  portions  as  in 
the  said  indenture  mentioned,  among  other  things,  by  the 
said  indenture,  for  himself,  his  heirs,  executors,  admini- 
strators, and  assigns,  grant  to  the  said  Joseph,  Matthew, 
and  James  Jaggar,  their  executors,  administrators,  and 
assigns,  for  and  notwithstanding  anything  thereinbefore 
or  thereinafter  in  the  said  indenture  contained  to  the  con- 
trary, from  and  after  the  commencing  of  and  digging  and 
sinking  of  any  pit  or  shaft  for  the  sale  of  coals,  in  the  said 
closes  in  the  siud  indenture  mentioned,  whereof  the  said 
closes,  pieces,  or  parcels  of  land  or  ground  in  the  first  count 
of  the  declaration  mentioned  are  parcel,  the  liberty  and 
privilege  of  getting,  selling,  winning,  and  working  the  said 
coals  or  mines  in  the  said  indenture  mentioned,  being  all 
the  coal  mines,  veins,  and  seams  of  coal  of  him  the  said 
J.  Sykes,  then  lying  or  being  within  or  under  the  said 
closes  in  the  said  indenture  mentioned,  whereof  the  closes, 
&C.  in  the  first  count  mentioned  are  parcel,  in  as  large,  ample, 
and  beneficial  a  manner  to  all  intents  and  purposes  whatso- 
ever as  the  said  J.  Sykes  could  settle  and  assure  the  same,  for 
any  term  or  terms  of  years,  computing  the  same  from  such 
time  as  they  the  said  Joseph,  Matthew,  and  James  Jaggar, 
their  executors,  administrators,  or  assigns,  should  so  begin 
to  sink  as  aforesaid,  until  the  said  quantity  of  six  acres  of 
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coals  should  be  gotten;  and  at  the  expiration  of  the  term 
of  twelve  years,  then  that  the  said  coals  should  be  fairly 
measured,  at  the  joint  expense  of  the  said  parties  to  the 
said  indenture,  and  upon  such  admeasurement  being  taken, 
if  the  full  quantity  of  six  acres  of  coals  should  not  be  then 
gotten,  then  that  the  said  Joseph,  Matthew,  and  James 
Jaggar,  their  executors,  &c.,  should  have  liberty  to  get  the 
remunder  of  the  said  six  acres  of  coals,  and  that  when  all 
the  said  quantity  of  six  acres  of  the  said  cools  should  be 
gotten  in  a  workmanlike  manner,  then  that  the  said  getting 
and  selling  the  said  coals  should  be  carried  on  as  aforesaid^ 
until  such  time  as  all  the  coals  in  the  said  closes^  being  the 
said  closes  in  the  said  indenture  mentioned,  and  whereof  the 
said  closes,  &c.  in  the  first  count  mentioned  are  part  and 
parcel,  should  he  gotten  and  disposed  of^  the  said  Joseph, 
Matthew,  and  James  Jaggar,  their  executors,  &c,  paying 
or  causing  to  be  paid  to  the  said  J.  Sykes,  his  heirs  and  as- 
signs, for  every  acre  of  coals  to  be  gotten,  over  and  above  the 
aforesaid  quantity  of  six  acres,  the  said  sum  of  £70  per 
acre,  to  be  paid  for  by  the  said  Joseph,  Matthew,  and  James 
Jaggar,  their  executors,  &c,  to  the  said  J.  Sykes,  his 
heirs,  &c.,  yearly  and  every  year,  in  such  proportion  as  the 
sale  and  consumption  of  the  said  coals  should  or  might 
happen  to  amount  to,  according  to  admeasurement  being 
taken  thereof  by  the  said  several  parties,  their  respective 
executors,  &c. 

The  plea  then  set  forth  a  covenant  by  J.  Sykes  for  quiet 
enjoyment  by  Joseph,  Matthew,  and  James  Jaggar  of  all 
the  said  coals,  '^  being  the  said  coals  lying  under  the  said 
closes  in  the  said  indenture  mentioned,  and  whereof  the 
said  closes,  &c.  in  the  first  count  mentioned  are  parcel, 
premises,  privileges,  and  appurtenances  whatsoever,  and 
also  full  and  free  liberty  for  the  said  Joseph,  Matthew,  and 
James  Jaggar,  their  executors,  &c,  to  fix  all  necessary 
gins  or  engines,  and  to  build  cabins  in  the  said  closes,  and 
the  same  to  remove  and  take  away  as  occanon  might  re- 
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2^Zl^  quire ;  and  also  to  make  roads  and  ways  for  horses,  carts, 
and  carriages,  in  and  over  the  closes  aforesaid ;  as  by  the 
said  indenture,  &c.  will  more  fully  and  at  large  appear; 
by  virtue  of  which  said  hereinbefore  partly  recited  inden- 
ture, afterwards  and  long  before  the  time  of  committing 
of  any  of  the  said  trespasses  in  the  first  count  mentioned, 
to  wit,  on  1st  January,  1805,  the  said  Joseph,  Matthew, 
and  James  Jaggar  did  conunence  sinking  and  digging 
certain  pits  or  shafts,  to  wit,  three  pits  or  shafts,  for  the 
sale  of  coals  in  the  said  closes  in  the  said  hereinbefore 
partly  recited  indenture  mentioned,  and  became  entitled  to 
the  said  powers,  liberties,  privileges,  license,  and  authority 
aforesaid,  for  the  said  term  so  to  them  thereof  granted  as 
aforesaid,  according  to  the  terms,  true  intent,  and  meaning 
of  the  aforesaid  hereinbefore  partly  recited  indenture. 

Averment,  that  afterwards,  and  aft^r  the  making  of 
the  said  indenture,  to  wit,  on  1st  January,  1805,  the  said 
Joseph,  Matthew,  and  James  Jaggar,  aft;er  sinking  the 
aforesaid  pits  or  shafts  in  the  said  closes  in  the  said  inden- 
ture mentioned,  for  the  sale  of  coak  as  aforesaid,  and  for 
the  purpose  of  getting  and  vending  of  coals,  did  then,  from 
the  time  of  their  sinking  the  said  pits  or  shafts,  proceed  to 
get  and  win  in  a  workmanlike  manner  the  said  coals  under 
the  said  closes  in  the  said  indenture  mentioned,  until  the 
said  quantity  of  six  acres  of  the  said  coals  was  won  and 
gotten  in  a  workmanlike  manner.  The  plea  then  averred 
the  deaths  of  Joseph  and  Matthew  Jaggar,  leaving  James 
Jaggar  then  surviving,  whereupon  he  '^  became  entitled  to 
the  powers,  liberties,  privileges,  license,  and  authority  afore- 
said, for  the  then  residue  and  remainder  of  the  said  term 
for  which  the  said  powers,  &c.  were  so  granted  as  afore- 
said to  him  and  the  said  John  and  Matthew  Jaggar,  their 
executors,  &c.,  according  to  the  terms,  true  intent,  and 
meaning  of  the  aforesaid  in  part  recited  indenture,  and 
which  said  term  had  not  expired  at  the  time  of  the  com- 
mencement of  this  suit ;  and  the  said  James  Jaggar  then 
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became  and  was  entitled  to  cany  on  the  said  getting  and  1847. 
selling  coals  until  all  the  coals  under  the  said  closes,  &c.  in 
the  first  count  mentioned  should  begotten  and  disposed  of.'' 
The  plea  then  alleged,  that  James  Jaggar  made  his  will, 
appointing  four  executors,  and  on  28th  April,  1843,  died 
so  entitled  to  the  said  powers,  liberties,  privileges,  &c, 
using  the  same  terms  as  just  stated.  It  then  stated  the  prov* 
ing  of  James  Jaggar's  will  by  his  executors,  who  there- 
upon, as  such  executors,  became  entitled  to  the  said  powers, 
&c  (using  the  terms  as  just  stated),  ^*  whereupon  the  de- 
fendants, as  the  bailiffs  and  servants  of  the  said  executors 
(named)  of  the  said  James  Jaggar,  deceased,  as  aforesaid, 
and  by  their  command,  divers,  to  wit,  eighteen  acres  of  coals 
there  then  being  and  remaining  unworked  and  ungotten, 
under  the  said  closes  in  the  said  partly  recited  indenture 
mentioned,  whereof  the  said  doses,  &c.  in  the  first  count 
mentioned  are  part  and  parcel  as  aforesaid,  at  the  said 
several  times  when  &c  in  the  first  count  mentioned,  and 
during  the  said  term  for  which  the  aforesaid  powers, 
liberties  &c,  by  the  said  hereinbefore  partly  recited  in- 
denture, were  granted  to  the  said  Joseph,  Matthew,  and 
James  Jaggar,  their  executors,  &c,  and  which  had  not 
expired  at  the  time  of  the  commencement  of  this  suit,  and 
in  pursuance  and  exercise  of  the  powers,  &c.,  granted  as 
aforesaid  by  the  said  partly  recited  indenture,  broke  and 
entered  the  said  coal  mine,  &c.  in  the  first  count  men- 
tioned, being  part  and  parcel  of  the  said  coal  mines,  veins, 
and  seams  of  coal  lying  under  the  said  closes  in  the  said  in- 
denture mentioned,  whereof  the  said  closes,  &c  in  the  first 
count  of  the  declaration  mentioned  are  part  and  parcel, 
and  there  dug  out  of  the  said  coal  mine  or  vein  of  coals 
the  said  quantities  of  coal  in  the  said  first  count  men- 
tioned, and  took  and  carried  away  the  same,  and  converted 
and  disposed  thereof  to  their  the  defendants'  own  use,  as 
it  was  lawful  for  them  to  do  for  the  cause  aforesaid,  which 
are  the  several  alleged  trespasses,"  &c     Yeiification. 
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1847.  To  this  plea  the  plaintifis,  after  craving  oyer  of  the  in- 

denture, demurred  speciaHy,  assigning  for  causes,  inter 
alia,  that  no  title  to  the  locus  in  quo  appeared  to  be  vest- 
ed in  the  executors  of  James  Jaggar  under  the  deed  in 
question,  and  that  such  deed  was  not  pleaded  according  to 
its  true  legal  effect  By  the  deed,  as  set  out  on  oyer  at  the 
head  of  the  demurrer,  it  appeared  that  by  indenture,  dated 
27th  September,  1804,  between  John  Sykes  of  the  one 
part,  and  Joseph,  Matthew,  and  James  Jaggar  of  the 
other  part,  it  was  witnessed,  that  for  and  in  consideration  of 
the  yearly  rent  thereinafter  referred,  and  the  covenants  and 
agreements  therein  mentioned  and  contained  on  the  part  of 
the  said  Joseph,  Matthew,  and  James  Jaggar,  their  execu- 
tors, administrators,  and  assigns,  to  be  paid  and  performed, 
he  the  said  J.  Sykes  granted,  bargained,  sold,  and  confirmed, 
unto  the  said  Joseph,  Matthew,  and  James  Jaggar,  their 
executors,  administrators,  and  assigns,  all  the  coal  mines,  veins, 
and  seams  of  coal  of  him  the  said  J.  Sykes,  lying  and  being 
within  or  under  his  closes  of  land,  belonging  to  the  farm 
and  tenements  at  Flockton  Moor  Head,  then  in  the  pos- 
session of  the  said  J.  Sykes,  commonly  called  or  known 
by  the  several  names  of  &c.  (stating  names  of  closes), 
together  with  all  necessary  roads  and  ways  for  horses, 
carts,  and  carriages,  in  and  over  the  said  closes  or  any  of 
them,  to  and  from  the  pits  or  shafts  to  be  sunk  in  the  said 
closes,  for  the  convenience  of  taking  and  carrying  away 
the  said  coal,  with  full  and  free  liberty  to  the  said  Joseph, 
Matthew,  and  James  Jaggar,  their  executors,  admini- 
strators, and  assigns,  at  all  times  during  the  term  thereby 
granted,  to  digfor,  sink  for,  and  get  the  same  coal  in  a  fair 
and  toorkmanlike  manrier,  in  the  said  closes,  or  any  of  them, 
together  with  a  sufficient  ground  room,  or  bank  room,  in 
the  said  closes,  near  the  said  pits,  to  lay  all  such  coals  as 
should  from  time  to  time  be  gotten,  and/tiff  and  free  Kberty 
to  sell  and  dispose  of  such  coals,  and  for  the  purchasers 
thereof  to  carry  away  the  same  with  horses,  carts,  car- 
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liages,  or  otherwi8e»  as  they  the  etdd  Joseph,  Matthew,  1847. 
and  James  Jaggar,  their  executors,  &c.,  should  think  best^ 
by  and  along  the  roads  which  might  be  most  conveniently 
made  for  that  purpose,  and  full  and  free  liberty  for  the 
lessees,  their  executors,  &c,  for  the  getting,  selling,  and 
carrying  away  the  said  coals,  and  clearing  the  same  of  and 
from  all  water,  gravel,  damp,  or  other  inconveniences,  which 
might  obstruct  or  hinder  the  winning  or  working  of  the  said 
colliery,  they  the  said  Joseph,  Matthew,  and  James  Jaggar, 
their  executors,  administratorsi  and  assigns,  from  time  to 
time  doing  as  little  damage  as  might  be  to  the  owner  or 
occupiers  of  the  said  lands  and  premises ;  and  that  by  the 
same  indenture  it  was  further  witnessed,  that  for  and  in 
consideration  of  the  sum  of  dS420  by  the  said  Joseph, 
Matthew,  and  James  Jaggar,  some  or  one  of  them,  paid  to 
the  said  J.  Sykes  in  manner  following,  that  is  to  say,  the 
sum  of  £S5  on  or  before  2nd  February,  1805,  and  the 
further  sum  of  £35  on  or  before  the  2nd  February  thence 
next  following,  and  so  successively  every  2nd  day  of  Fe- 
bruary in  every  year,  until  the  full  end  and  term  of  twelve 
years,  commencing  from  the  2nd  day  in  February  next 
ensuing  the  day  of  the  date  thereof,  although  the  said 
Joseph,  Matthew,  and  James  Jaggar  had  thereby  covenanted 
to  pay  to  the  said  J.  Sykes,  his  heirs  or  assigns,  the  sum 
of  £420,  by  yearly  portions,  as  aforesaid,  yet  they  the  said 
Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c., 
or  any  of  them,  should  have  hberty  or  priviUge  of  sinking  a 
pit  or  pits  on  the  said  closes,  or  any  part  thereof^  for  the 
use  and  benefit  of  getting  and  selling  of  coals  at  any  time 
or  times  thereafter  during  the  terms  thereinbefore  granted, 
for  getting  and  vending  of  coals  as  aforesaid,  at  their  will 
and  pleasure,  and  to  suit  the  convenience  of  them  the  said 
Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c  ; 
and  for  settling  and  barring  all  future  and  other  payments 
more  than  the  said  sum  of  £420,  for  six  acres  of  coals,  after 
the  said  rate  of  £20  per  acre,  to  be  paid  by  portions  as 


333  CASES  IN   THE   BXCHEaURR, 

I&47.  aforesaidy  the  said  J.  Sjkes  did,  for  himself,  his  heirsy  eze- 
cutors,  administrators,  and  assigns,  thereby  grant,  agree,  and 
covenant  to  and  with  the  said  Joseph,  Matthew,  and  James 
Jaggar,  their  executors,  administrators,  and  assigns^  that 
for  and  notwithstanding  anything  thereinbefore  or  after 
contained  to  the  contrary,  they  the  said  Joseph,  Matthew 
and  James  Jaggar,  their  executors,  &c.,  from  and  after 
the  commencing  of  digging  or  sinking  any  pit  or  shaft  for 
sale  x>f  coals  in  the  said  closes,  should  have  and  enjoy  the 
liberty  and  prwilege  of  getting,  selling,  winning,  and  work- 
ing the  said  coals  or  mines  in  as  lai^e,  ample,  and  bene- 
ficial manner  to  all  intents  and  purposes  whatsoever  as  the 
said  John  Sykes  could  settle  and  assure  the  same,  for  any 
time  or  term  of  years,  computing  the  same  from  such  time 
as  the  said  Joseph,  Matthew,  and  James  Jaggar,  their 
executors,  &c.,  should  so  begin  to  sink  as  aforesaid,  until 
the  quantity  of  six  acres  of  coals  should  be  gotten,  and  at 
the  expiration  of  the  term  of  twelve  years,  then  to  be  fairly 
measured  at  the  joint  expense  of  the  said  parties,  and  upon 
such  admeasurement  being  taken,  the  full  quantity  of  six 
acres  of  coals  being  not  then  gotten,  to  have  liberty  to  yet 
the  remainder  as  aforesaid ;  and  when  all  the  coals  were 
gotten  in  a  workmanlike  manner,  to  the  quantity  of  six 
acres,  then  the  said  business  of  getting  and  selling  coals  to  be 
carried  on  as  aforesaid,  until  such  time  as  all  the  coals  in 
the  said  closes  be  gotten  and  disposed  of  hy  the  said  Joseph, 
Matthew,  and  James  Jaggar,  their  executors,  &c.,  paying 
or  causing  to  be  paid  to  the  said  J.  Sykes,  his  heirs,  and 
assigns,  for  every  acre  of  coals  to  be  gotten  over  and  above 
the  aforesaid  quantity  of  six  acres,  the  said  sum  of  £70  per 
acre,  to  be  paid  for  by  the  said  Joseph,  Matthew,  and  James 
Jaggar,  their  executors,  &c,  to  the  said  J.  Sykes,  his  heirs 
or  assigns,  yearly  and  every  year,  in  such  proportions  as 
the  sale  and  consumption  of  the  said  coals  should  or  might 
happen  to  amount  to,  according  to  admeasurement  being 
taken  thereof  by  the  said  several  parties,  their  respective 
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executors,  &c. ;  and  that  the  eaid  Joseph,  Matthew,  and      ^  1847* 
James  Jaggar,  their  executors,  &c.,  should  have  full  and 
free  hberti/ and  privikffe  of  getting  stones  in  some  convenient 
part  of  the  said  closes  at  any  time  or  times  of  getting  and 
vending  of  the  said  coals,  for  the  use  of  making  and  repair- 
ing roads,  for  the  use  and  benefit  of  carrying  away  the  said 
coals  when  gotten,  making  such  satisfaction  for  the  same 
to  the  said  J.  Sykes,  his  heirs,  or  assigns,  as  they  were  then 
sold  for  per  yard:  to  haye  and  to  hold  all  and  singular  the 
before-mentioned  to  be  thereby  granted  coals,  premises, 
and  privileges,  unto  the  said  Joseph,  Matthew,  and  James 
Jaggar,  their  executors,  &c.,  from  the  2nd  day  of  February 
then  next  ensuing,  for  and  during  the  term  of  twelve  years 
thence  next  ensuing,  and  fully  to  be  complete  and  ended : 
yielding  and  paying  therefore  to  the  said  J.  Sykes,  his 
heirs,  &c.,  the  said  yearly  rent  of  £35,  at  the  times  and  in 
manner  thereinbefore  specified ;  provided  always  and  upon 
condition,  that  if  the  said  yearly  rent,  or  any  part  thereof, 
ahould  at  any  time  or  times  be  in  arrear  and  unpaid  by  the 
space  of  thirty  days  next  afler  any  day  or  time  whereat  or 
whereon  the  same  ought  to  be  paid  as  aforesaid,  although 
not  demanded,  then  and  from  thenceforth  those  presents 
should  be  absolutely  void  in  case  the  said  J.  Sykes,  his  heirs, 
or  assigns,  should  at  any  time  afterwards  choose  the  same  to 
be  void,  but  not  otherwise ;  and  the  said  J.  Sykes  did  for 
himself,  his  heirs,  &c.,  thereby  grant,  agree,  and  covenant 
to  and  with  the  said  Joseph,  Matthew,  and  James  Jaggar, 
their  executors,  &c.,  that,  under  payment  of  the  rents  and 
performance  of  the  covenants,   conditions,  provisoes,  and 
agreements  in  these  presents  specified,  or  mentioned  to  be 
by  the  said  Joseph,  Matthew,  and  James  Jaggar,  their  exe- 
cutors, &c.,  paid  and  performed  respectively,  they  the  said 
Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c, 
should  and  lawfully  might,  peaceably  and  quietly,  without 
any  eviction,  ejectment,  suit,  let,  or  disturbance,  of,  from, 
or  by  the  said  J.  Sykes,  his  heirs,  &c.,  have,  hold,  occupy, 
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and  enjoj  all  the  said  coals,  premises,  privileges,  and  ap- 
purtenances whatsoever,  and  also  full  and  free  liberty  for 
the  said  lessees,  their  executors,  &c.,  to  fix  all  necessary 
gins  or  engines,  and  build  cabins  in  the  said  closes,  and  the 
same  to  remove  and  take  away  as  occamon  might  require; 
and  also  to  make  roads  and  ways  for  horses,  carts,  and  car- 
riages, in  and  over  the  said  closes  aforesaid ;  and  the  said 
Joseph,  Matthew,  and  James  Jaggar  did,  and  every  of 
them  did,  jointly  and  severally  for  himself  and  themselves, 
their  respective  executors,  &c.,  thereby  grant,  agree,  and 
covenant  to  and  with  the  said  J.  Sykes,  his  heirs  and 
assigns,  that  they  the  said  Joseph,  Matthew,  and  J.  Jaggar, 
their  executors,  &c.,  should  and  would  in  every  year,  during 
the  said  term  of  twelve  years,  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  J.  Sykes,  his  heirs,  &c.,  the  dear 
yearly  rent  above  thereby  reserved,  and  every  part  thereof^ 
at  the  times  and  in  the  manner  thereinbefore  appointed 
for  payment  of  the  same  respectively,  and  ^ouldand  would 
pay,  bear,  and  discharge  all  taxes,  lays,  assessments,  and 
impositions  whatsoever,  which  should  or  might  be  taxed, 
layed,  assessed,  or  imposed  upon,  or  become  due  or  payable 
out  of,  for,  or  in  respect  of  the  said  intended  colliery, 
whether  parliamentary  or  otherwise,  and  should,  whenever 
any  of  the  said  intended  pits  or  shafts  ceased  to  be  used 
other  than  one  pit  or  shaft,  which  it  was  agreed  should  be 
from  time  to  time  left  open  for  air  or  vent  during  the  said 
term,  at  theu-  respective  costs  and  charges,  sufficiently 
fence  about  all  such  pits  as  should  be  kept  open  for  air  or 
any  other  necessary  use,  to  prevent  men  and  cattle  from 
fidling  in  therein ;  and  also  should  and  would,  at  the  end  or 
other  sooner  determination  of  the  term  thereby  granted, 
make  the  ground  to  be  used  as  and  for  roads  for  carrying 
off  the  said  coals,  only  levelling  the  same ;  and  should  and 
would,  at  the  expiration  of  getting  of  coals  aforesaid,  yield 
up  and  leave  or  cause  to  be  yielded  up  and  left;,  the  pos- 
session of  the  said  granted  premises,  and  every  part  thereof. 
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peaceably  and  quietly,  in  such  repair  as  aforesaid,  unto  the  1847. 
said  J.  Sykes,  his  heirs  or  assigns ;  and  that  the  said  J. 
Sykes,  his  heirs  or  assigns,  or  any  of  them,  or  any  other 
person  or  persons  whatsoever,  by  his,  their,  or  any  of  their 
order,  should  or  might,  at  any  time  or  times  thereafter 
during  the  said  term,  come  and  go  into,  upon,  and  from 
the  said  hereby  granted  coal  mines  and  premises,  or  any 
part  thereof,  to  view  the  same,  without  suit  or  disturbance ; 
and  that  the  said  J.  Sykes,  his  heirs,  &c.,  should  not  nor 
would  at  any  timie  or  times  during  the  term  of  getting  the 
said  coals  in  the  said  closes,  suffer  or  cause  to  be  suffered 
or  made,  any  road  or  roads,  drain,  or  drains,  in  the  said 
closes  of  land,  for  the  use  and  benefit  of  any  other  person 
or  persons  other  than  the  said  Joseph,  Matthew,  and  James 
Jaggar,  their  executors,  &c.  In  witness  whereof,  &c. 
(Executed  by  all  the  parties.) 

The  fourth  plea  (also  to  the  first  count)  stated,  that  J. 
Sykes,  being  seised  in  fee  &c,  for  a  pecuniary  considera- 
tion demised  the  mines  to  the  former  grantees  for  one  year, 
under  which  demise  those  persons  entered  and  became  pos- 
sessed &c.  It  then  set  out  (with  aprofert)  the  indenture  of 
the  27th  of  September,  1804,  and  on  which  the  former 
plea  was  founded ;  but  in  this  plea  the  deed  was  described  as 
a  grant  and  release  of  the  mines  to  the  grantees,  their  exe- 
cutors, &c.,  to  hold  to  them,  &c.,  till  six  acres  of  coal  should 
be  gotten,  and  afler  that  all  the  coal  should  be  gotten  and 
disposed  of.  In  other  respects  the  fourth  plea  resembled  the 
third. 

The  plaintiffs'  replication,  after  craving  oyer  and  setting 
out  the  indenture  as  before,  traversed  both  the  alleged 
demise  for  a  year,  and  the  alleged  grant  and  release,  con- 
cluding to  the  country. 

The  defendants  demurred  to  this  replication  for  duplicity, 
&C.,  and  the  plaintiffs  joined  in  demurrer.  The  grounds 
of  demurrer  to  this  replication  need  not  be  stated  further, 
as  they  were  not  discussed  in  the  argument,  the  pluntiffs 
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contending  that  the  fourth  plea  was  bad  as  on  general  de- 
marrer,  and  the  judgment  of  the  Court  proceeding  upon 
the  question  of  the  sufBciencj  of  the  pleas  only. 
The  case  was  argued  in  last  Michaehnas  Term,  by 

Athertan,  in  support  of  the  demurrer  to  the  third  plea. — 
As  to  the  third  plea.  The  defendants  justify  under  the 
executors  of  James  Jaggar,  the  survivor  of  the  three  les- 
sees in  the  deed  set  out  on  <n/er.  In  doing  so,  the  de- 
fendants set  out,  as  the  legal  effect  of  that  deed,  a  right 
(after  six  acres  of  coal  should  be  gotten)  in  the  lessees 
and  their  personal  representatives,  to  get  coal  under  certain 
doses,  tiU  all  the  coal  should  be  gotten.  The  main  objection 
is,  that  such  is  not  the  legal  effect  of  the  deed.  The  entire 
deed,  with  the  exception  of  one  solitary  passage  beginning 
with  the  words — '^  And  when  all  the  coab  are  gotten  in  a 
workmanlike  manner  to  the  quantity  of  six  acres,  then 
the  said  business  of  getting  and  selling  coals,"  &c. — ^is  framed 
as  a  ''  lease  "  of  the  coal  under  the  closes  for  twelve  years, 
with  ^'  liberty  "  of  getting  coal  at  any  time,  even  after  the 
twelve  years,  until  six  acres  shall  have  been  gotten.  The 
effect  of  the  passage  particularized  is  that,  after  the  getting 
of  the  six  acres  of  coal,  the  business  of  getting  and  selling 
coal  should  be  carried  on  until  all  the  coal  under  the  closes 
should  be  obtained  and  disposed  of — the  lessees  and  their 
executors,  &c.  paying  a  proportional  yearly  rent.  The 
habendum,  which  follows  this  part  of  the  deed,  and  the 
office  of  which  is  to  ''  limit  the  certainty  of  the  estate," 
( 1  Inst.  6  a.),  clearly  defines  a  term  of  twelve  years  as  the 
limit  of  the  interest  conveyed ;  and  it  is,  therefore,  not  clear 
that  any  estate  subsisted  after  the  expiration  of  that  period, 
or  more  than  a  contract  for  an  interest.  But,  even  if  the 
intention  is  clear,  no  estate  could  pass  to  endure  afler  the 
death  of  the  surviving  lessee :  and,  thus,  for  want  of  words 
of  inheritance — whether  there  was  a  grant  of  the  mines 
themselves,  as  would  seem  to  have  been  the  case  for  the 
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twelve  years,  or  a  grant  of  a  liberty  to  dig  for  coal  only,  1847. 
(and  beyond  the  twelve  years  no  more  than  this  could  have 
passed  (a)  ) — in  each  case,  and  equally,  words  of  inheritance 
were  necessary.  The  only  difference  between  the  two  in- 
terests would  be,  that  one  would  be  a  corporeal,  the  other 
an  incorporeal,  hereditament :  but  either  would  be  a  *'  tene- 
ment," according  to  Lord  Cokeys  well-known  definition  in 
the  Ist  Inst.  6  a.  To  the  same  effect  is  1  Inst  19  b,  20  a. 
To  hold  tUl  all  the  coals  should  be  gotten,  is  for  a  period 
necessarily  of  uncertain  duration;  which  makes  the  interest 
AfreehokL  But  a  freehold  interest  in  "  lands  or  tenements,'' 
in  the  absence  (in  a  deed)  of  words  of  inheritance,  is  but  an 
estate  for  life,  whatever  other  terms  indicating  perpetuity 
may  be  used.  Littleton,  s.  1  (b).  At  the  furthest,  there- 
fore, the  interest  created  by  this  deed  ceased  on  the  death 
of  the  surviving  grantee:  whereas  the  plea  sets  up  its  con- 
tinuance in  the  devisees  under  his  will. 

As  to  the  fourth  plea.  Putting  aside  the  replication,  this 
plea  is  bad  on  general  demurrer ;  for  it  equally  fails  to  set 
out  the  true  legal  effect  of  the  deed — each  plea  being 
formed  on  the  same  instrument, — as,  at  the  utmost,  a  grant 
for  the  lives  of  the  grantees.  It  also  describes  the  deed  as 
a  '^release,"  which  the  language  of  the  deed  itself,  as  set 
out  on  oyer,  distincdy  negatives. 

CatoUnff,  contrcL — This  deed  is  certainly  a  very  inartificial 
instrument.  If  the  argument  for  the  plaintiffs  is  correct, 
the  deed  is  to  a  great  extent  inoperative ;  for  there  could  not 
be  a  freehold  legally  conveyed,  commencing  at  the  end  of 
the  twelve  years,  nor  on  2nd  February,  1805,  there  having 
been  no  inrolment  of  the  deed ;  so  that  the  deed  would  be 

(a)  On  this  point,  the  follow-  469 ;  Doe  d.  Hanley  v.  Wood,  2 

ing  cases  were  mentioned  in  ar-  B.  &  Ad.  724 ;  Jones  v.  Beynolda, 

giiment,  namely : — Lord  Mount-  4  A.  &  E.  806. 

jo/s  case,  Godb.  18  ;  Cheetham  v.  (b)  See  abo  2  Bla.  Com.  c.  7. 
WilliamBon  and  Others,  4  East, 
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1847.  reduced  to  a  lease  for  twelve  years.  Looking  at  it  with  a 
view  to  further  the  intent  of  the  parties,  it  having  been 
acted  upon  for  so  long  a  period,  it  may  be  supported  thoa: 
it  amounts  to  a  lease  for  twelve  years  certain,  and  as  much 
longer  as  requisite  to  win  the  whole  of  the  mines  then 
working  in  a  workmanlike  manner ;  and  as  it  is  a  deed,  and 
made  for  a  sufficient  pecuniary  consideration,  it  operated 
under  the  Statute  of  Uses  as  a  bargain  and  sale  of  a  chattel 
interest,  and  inrolment  was  unnecessary.  That  it  was 
intended  that  all  the  coals  should  be  got  under  it,  appears 
from  several  expressions  in  it,  as,  ''the  said  business  of 
getting  and  selling  coals  to  be  carried  on  as  aforesaid, 
until  such  time  as  all  the  coals  in  the  said  doses  be  gotten 
and  disposed  of,*'  &c«  Such  an  interest  as  is  contended  ibr 
might  be  created  by  will,  and  would  be  considered  as  a 
chattel  interest;  thus,  a  devise  to  A.,  his  executors,  &c. 
in  trust  to  pay  the  debts  of  B.,  has  been  held  a  chattel 
interest:  Doe  d.  White  v.  Simpson  (a).  See  note  7,  by 
Hargrave  and  Butler,  to  Co.  Litt  42.  a.  But  ''feoffinent 
to  the  use  of  A.  for  life,  remainder  to  the  use  of  B.,  his  exe- 
cutors  and  assigns,  till  £10  shall  be  levied  out  of  the  pro- 
fits," was  ruled  to  be  a  chattel.  So,  in  Rossis  case  (&),  it  ap- 
pears taken  for  granted  that  a  man  levying  a  fine  to  the  use 
of  himself  for  life,  remainder  to  his  executors,  until  they 
shall  have  levied  £300  for  performance  of  his  will,  creates 
an  interest  lasting  until  that  sum  has  been  duly  nused. 
These  authorities  shew  that  such  an  interest  as  is  contended 
for  may  be  raised  by  way  of  use.  Now,  no  technical  words 
are  necessary  to  carry  out  the  intention;  it  is  enough  if  the 
Court  can  see  that  the  lessor  intends  to  convey  to,  that  is, 
to  bargain  and  sell  to  the  use  of,  the  lessees,  their  executors. 


(a)  5  East,  162.  As  to  this  (b)  Moor,  656.  Thamasin  v. 
case,  see  the  clauses  in  the  new  Machwortk^  Carter,  76,  77,  was 
Will  Act,  1  Vict.  c.  26,  s.  30,  cited  by  Aidersan,  B.,  as  con- 
Si,  32 ;  also  2  Man.  &  Gr.  937.  trary. 
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&c  There  is  sufficient  pecuniary  consideration  to  support  1847. 
the  deed  as  a  bargain  and  sale,  the  reservation  of  rent  being 
enough  for  the  purpose :  2  Sanders  on  I76es^47, 49, 4th  ed. 
The  cases  where  uncertain  interests  haye  been  held  not 
to  be  chattel  interests  are  distinguishable.  If  lands  be  given 
to  a  man  so  long  as  a  tree  stands,  a  freehold  interest  is  con- 
veyed, because  a  man  may  have  a  freehold  interest  in  the  tree 
itself.  So,  where  lands  are  given  until  A.  makes  J.  S.  bailiff 
of  his  manor,  as  in  Co.  Litt  42.  a,  note  (6),  Hargrave  and 
Butler's  edit. ;  because  A.  has  all  his  life  in  which  to  appoint. 
But  there  seems  no  more  reason  for  holding  the  interest  in  the 
present  case  to  be  freehold,  than  would  apply  for  holding  a 
conveyance  till  certain  debts  are  paid  to  be  a  freehold.  If 
the  mines  are  duly  worked  they  must  be  won  within  a 
limited  period.  [^Aldersan,  B. — Has  it  not  been  held  that 
though  such  a  construction  may  b#  put  on  wills,  it  will  not 
on  deeds?]  CordeUs  case  (a)  is  the  only  authority  to  that 
effect;  but  the  first  resolution  there  appears  pointed  at 
deeds  operating  at  common  law,  and  not  by  way  of  use,  and 
there  seems  no  reason  why  there  should  in  this  respect 
be  any  difference  between  deeds  operating  by  way  of  lease 
and  wills.  [Rolfcy  B, — That  explanation  of  the  resolution 
in  CordeWs  case  certainly  receives  some  confirmation  from 
what  is  said  of  that  case  in  Mannings  case  (&).] 

Atherton^  in  reply. — The  right  to  obtain  all  the  unsevered 
coal  is  a  real  and  not  a  chattel  interest  in  its  nature ;  and 
the  defendants  are  not  in  a  position  to  contend  for  the 
operation  of  the  deed  as  a  bargain  and  sale  under  the 
Statute  of  Uses,  inasmuch  as  they  have  not  pleaded  an 
election  that  it  should  so  operate,  which  was  necessary,  ac- 
cording to  Green  v.  Miller  (c). 

Cur.  adv.  vult. 


(a)  Cro.  £li;e.  816.  (()  8  Rep.  06  a.  (<;)  8  Bing.  02. 
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184/.^  On  this  day  the  judgment  of  the  Court  was  delivered  by 

Parke^  B. — (After  stating  the  pleadings,  the  learned 
Baron  proceeded).  The  questions  in  this  case  arise  upon 
the  special  demurrer  to  the  third,  and  the  demurrer  to  the 
replication  to  the  fourth,  plea. 

The  replication  being  bad  for  duplicity,  the  plaintiff 
contends  that  the  fourth  plea  is  bad  on  general  demurrer. 

The  substantial  question  on  both  is  as  to  the  legal  effect 
of  the  deed  set  out  on  oyer,  and  relied  upon  as  a  defence  in 
both  pleas. 

This  deed  is  most  inartificially  drawn.  It  appears  to  us, 
however,  to  operate  as  a  lease  of  the  mines  to  the  Jaggars, 
and  their  executors,  for  twelve  years  irom  the  2nd  February, 
1805,  at  all  events.  Whether  the  deed,  as  to  the  subsequent 
right  to  get  coals  is  m<#e  than  a  covenant  to  grant  for  a 
subsequent  term,  is  a  question ;  but  we  think  it  operates  as 
a  grant  of  an  easement,  after  the  expiration  of  that  lease,  to 
win  the  remainder  of  the  six  acres  paid  for  by  the  sum  of 
£420 ;  and  whenever  that  quantity  should  be  got,  to  win 
the  remainder,  paying  £70  an  acre.  The  lease  for  twelve 
years  is  good  at  common  law ;  the  limitation  ibr  the  inde- 
finite term  afterwards,  of  the  incorporeal  hereditament 
only,  which  is  to  continue  for  an  uncertain  period,  viz.  till 
all  the  coals  are  got,  would  in  a  conunon  law  conveyance 
be  either  an  estate  for  life,  in  which  case  it  terminated  on 
the  death  of  the  survivor  of  the  grantees ;  or  an  estate  for 
term  of  years,  and  if  so,  it  would  be  void  for  want  of  the 
certainty  of  years.  As  a  common  law  conveyance,  there- 
fore, it  would  afford  no  defence.  But  according  to  the 
authorities  cited  by  Mr.  CowKng^  viz.  Co.  Litt  42 ;  Hale's 
MSS.,  Rosse'a  case  (a),  these  words  would  convey  that 
interest  only  in  a  conveyance  to  uses  or  a  will,  and  would, 
therefore,  devolve  on  the  executor  of  the  surviving  lessee ; 

(a)  Moor,  656. 
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and  BO  there  would  be  a  defence  to  this  action.  But  the  de-  1847. 
fendant's  pleadings  are  open  to  the  objection,  that  there  is 
no  averment  that  the  lessees  elected  to  take  the  interest  hj 
way  of  use ;  and  this  is  necessary^  on  the  authority  of  Sir 
Bawland  HaywarcTs  case  (a)^  and  Green  v.  Miller  (b),  other- 
wise it  must  be  taken  to  operate  at  common  law.  It  appears 
indeed  on  the  pleas,  that  the  lessees  entered  and  got  the  coals, 
and  this  would  be  an  entry  under  the  lease  for  twelve  years, 
and  if  so,  it  would  probably  be  a  conclusive  election  that 
the  whole  deed  should  operate  at  common  law.  Sheppard's 
Touchstone,  83. 

We  think,  therefore,  that  the  pleas  are  bad.  Mr.  Cowling 
should  amend  on  the  usual  terms,  and  plead  the  deed  as 
operating  by  the  Statute  of  Uses,  and  state  its  legal  effect, 
which  is  done  in  neither  of  the  present  pleas ;  and  on  that 
account  the  third  at  least  is  bad,  the  objection  being  pointed 
out  on  special  demurrer. 

Judgment  accordingly. 

(a)  2  Rep.  626.  (ft)  8  fiing.  92. 


Payne  w.  Haine.  ^^'  ^^* 

Assumpsit.     The  declaration   stated,  that  the  de-  Dtsfendant,  on 
fendant,  on  &c.,  became  tenant  to  the  plaintiff  of  a  certidn  ant  to  plaintiff 
&rm,  out-buildings,  &c.,  on  the  terms,  amongst  others,  that  oa*bSdi^ 
he  should  pay  all  rates  and  taxes  in  respect  of  the  said  agreed  to  **«! 

i*         ^**  same,  and 

rarm,  &c.,  and  should  ^*  keep  the  same,  and  at  the  expira-  at  the  ezpira- 
tion  of  the  siud  tenancy  should  deliver  up  the  same,  in  tenancjtode- 
good  repair,  order,  and  condition."    Breach,  that  the  de-  ^^*^  up  the 

repair,  order, 
and  condition.  Breach,  that  he  did  not  keep  and  deliver  up  the  farm,  &c.,  in  good  ^air,  &c. : 
— Held,  that,  on  this  contract  to  keep  the  premises  in  good  repair,  the  tenant  was  bonnd  to 
jpui  them  in  that  condition,  and  that  the  tenant  was  not  justified  m  keeping  them  in  bad  repair 
because  be  found  them  in  that  condition ;  but  the  extent  of  that  repair  was  to  be  measured  bj 
their  age  and  class. 
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Y.  «/bneff  (a)  and  Gutteridge  y.  Munyard  (b)  are  to  the 
same  effect.  In  the  latter  case,  T^mdal,  C.  J.^  in  sum- 
ming up  to  the  jury^  said : — "  Where  a  Yery  old  building 
is  demised,  and  the  lessee  enters  into  a  coYenant  to  re- 
pair(c)^  it  is  not  meant  that  the  old  building  is  to  be 
restored  in  a  renewed  form  at  the  end  of  the  term,  or  of 
greater  Yalne  than  it  was  at  the  conmiencement  of  the 
term.  What  the  natural  operation  of  time  flowing  on 
effects,  and  all  that  the  elements  bring  about  in  diminish- 
ing the  Yalue,  constitute  a  loss  which,  so  far  as  results  from 
time  and  nature,  falls  on  the  landlord.  But  the  tenant  is 
to  take  care  that  the  premises  do  not  suffer  more  than  the 
operation  of  time  and  nature  would  effect;  he  is  bound  by 
seasonable  applications  of  labour  to  keep  the  house  as 
nearly  as  possible  in  the  same  condition  as  when  it  was 
demised.  If  it  appears  that  he  has  made  these  iq>plication8, 
and  laid  out  money  from  time  to  time  on  the  premises,  it 
would  not  perhaps  be  fair  to  judge  him  Yery  rigorously  by 
the  reports  of  a  surYcyor,  who  is  sent  on  the  premises  for 
the  Yery  purpose  of  finding  &vlt  Still  there  is  only  a 
certain  latitude  to  be  allowed  in  these  cases,  and  the  jury 
are  to  say  whetiier  or  not  the  lessees  haYe,  in  the  present  in- 
stance, done  what  was  reasonably  to  be  expected  from  them, 
looHng  to  the  age  of  the  premises  on  the  one  hand,  and  to 
the  words  of  the  contract  which  they  have  chosen  to  enter 
into  on  the  otiier''(cI).  [Aldersan,  B. — The  criterion  of 
T^dai,  C.  J.,  as  to  results  from  time  and  nature,  is  diffi- 
cult for  a  jury.  Suppose  a  house  built  forty  years  to  haYC 
old  windows,  what  is  tiie  rule  as  to  repairing  them?  Or 
suppose  a  new  house  demised  for  ninety-nine  years,  if  the 
test  be  the  state  in  which  it  was  when  the  first  tenant 

(a)  1  Moo.  &  R.  173,  per  Tm^  with  all  needful  repanttons. 

dal,  C.  J.  (d)   See    this    samming     up 

(6)  Id.  334, 336.  cited  in  Mantz  v.  Goring^  4  Bing., 

\e)  The  defendant  in  that  case  N.  C,  451. 
had  also  agreed  to  keq>  in  repair 
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entered^  it  would  be  unfair  to  be  compelled  to  keep  it  in 
the  same  state  ever  after.] 

Pabke,  B. — If^  at  the  time  of  the  demise^  the  premises 
were  old  and  in  bad  repair,  the  lessee  was  bound  to  put 
them  in  good  repair  as  old  premises ;  for  he  cannot  ^^  keep  " 
them  in  good  repair  without  putting  them  into  it.  He 
might  have  contracted  to  keep  them  in  the  state  in  which 
they  were  at  the  time  of  the  demise.  This  is  a  contract 
to  keep  the  premises  in  good  repair^  as  old  premises;  but 
that  cannot  justify  the  keeping  them  in  bad  repair  because 
they  happened  to  be  in  that  state  when  the  defendant  took 
them.  The  cases  all  shew  that  the  age  and  class  of  the 
premises  let,  with  their  general  condition  as  to  repair  (a), 
may  be  estimated,  in  order  to  measure  the  extent  of  the 
repairs  to  be  done.  Thus,  a  house  in  Spitalfidds  may  be 
repaired  with  materials  inferior  to  those  requisite  for  re- 
pairing a  mansion  in  Grosvenor^square ;  but  this  lessee 
cannot  say  he  will  do  no  repairs,  or  leave  the  pramises  in 
bad  repair,  because  they  were  old  and  out  of  repair  when 
he  took  them.  He  was  to  keep  them  in  good  repair,  and 
in  that  state,  with  reference  to  their  age  and  class,  he  was 
to  deliver  them  up  at  the  end  of  the  term. 

Aldebson,  B. — The  marginal  note  of  Burdett  v.  Wi- 
there  {b)  may  be  incorrect,  but  the  judgment  is  quite  right, 
and  shows  that  a  lessee  who  has  contracted  to  keep  demised 
premises  in  good  repair,  is  entitled  to  prove  what  their 
general  state  of  repair  was  at  the  time  of  the  demise,  so  as 
to  measure  the  amount  of  damages  for  want  of  repairs  by 
reference  to  that  state.     Stanley  v.  Towffood(c)  had  seemed 


(a)  6  Scott,  227.    See  Muntz  {b)  7  Ad.  &  E.  136,  T.  1837 ; 

V.  Ghnitiff  ;  Belcher  v.  M*Intosb,  Muntz  v.  Goring,  E.  1 838,4  Bing., 

8  C.  &.  P.  720  ;    2  M.  &  Rob.  N.  C,  451,  S.  P. 

186.  (c)  3  Bing.,  N.  C,  4,  T.  1836. 
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1847.  to  shew  that>  though  the  age  of  a  house  at  the  time  of  its 
demise  must  be  coniudered  in  estimatiiig  the  amount  of 
repair  on  which  the  lessor  can  inust^  yet  any  inquiry 
into  its  state  of  repair  at  the  time  of  entry  would  be  mis- 
placed. However,  as  some  want  of  repair  then  existed, 
and  the  case  was  left  to  the  jury  as  to  the  amount  of 
damages,  which  they  found  under  201,  the  Court  would' 
not  interfere.  It  is  no  doubt,  in  pnu^tice,  difficult  to  say 
what  is  a  putting  premises,  so  <dd  as  to  be  ready  to  perish, 
into  good  repair,  or  keeping  them  in  it;  but  a  contract  to 
^^  put  ^  premises  in  good  repair  cannot  mean  to  furnish  new 
ones  where  those  denused  were  old,  but  to  put  and  keep 
them  in  good  tenantable  repair,  with  reference  to  the  pur- 
pose for  which  they  are  to  be  used. 

BoLFE,  B. — By  the  contract  put  in  eyidence,  the  wood 
on  the  farm  is  not  to  be  used  except  for  new  gates.  That 
seems  to  have  contemplated  repairing  or  replacing  them. 
The  term  ''  good  repair  "  is  to  be  construed  with  reference 
to  the  subject-matter,  and  must  differ,  as  that  may  be  a 
palace  or  a  cottage;  but  to  ''keep  in  good  repur"  pre- 
supposes the  putting  into  it,  and  means  that  during  the 
whole  term  the  premises  shall  be  in  good  repair. 

Platt,  B.,  concurred. 

Kule  absolute. 

Cockbum  and  Prideaux  were  to  have  supported  the  rule. 
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Owen  v.  De  Beauvoib  (a). 

XvEPLEV IN  for  a  cart  distndned  in  a  certain  bam,  in  the  Replevin  for 
parish  of  West  Hsley,  in  Berkshire.  Avowry,  that  the  fift'Slr^^a^th 
defendant  well  avows  the  takin<T  of  the  said  cart,  o^oods,  ^*y»  ^^t^*  ^ 

.  ,  .  .      Avowry,  (under 

and  chattels  in  the  said  declaration  mentioned,  in  the  said  li  G.  2,  c.  19, 
barn  in  which  &c.,  and  justly  &c.,  because  he  saith  that  i^cns  in  quo 
at  the  said  time  when  &c.,  the  sdd  bam  in  which  &c,  te^cmenTcaU^ 
was  parcel  of  a  certfun  tenement  called  Hodcott  Farm,  H.,  hoiden  of 

.  .  ,  .  ,    *"6  manor  of 

Otherwise  Hodcott,   with  the  appurtenances,  situate  and  S.  M.,  hj  feai- 
being  in  the  county  of  Berks,  and  hoiden  of  the  manor  of  Qs.^earl^'!  to 
Stratfield   Mortimer,   within  the  said  county,  by  fealty,  Michi^lma?  in 
and  the  rent  of  nine  shillings  yearly,  to  be  paid  at  the  feast-  cve<7  y*''',  of 
day  of  St.  Michael  in  every  year  (6),  according  to  the  old  defendant,  at 
style  and  computation  of  time  formerly  used  in  this  king-  gj^  Jm  the*'^ 
dom(c),  of  which  said  manor  the  defendant  before  and  o^ner,  and 

^   "  that,  because 

at  the  time  when  &c.  was  the  owner,  and  thereof  lawfully  defendant  oc- 
possessed  ;  and  because  the  plaintiff  held  and  occupied  the  ens  in  quo  at' 
said  bam,  with  the  appurtenances,  in  which  &c.,  at  the  JJc^^dbc-" 

cause  21.  14#. 

of  the  rent 
aforesaid  for  six  years,  ending  at  Old  Michaelmas,  1844,  was  in  arrear,  defendant  well  avows 
the  taking  the  said  cart,  &o.  Pleas  in  bar : — ^first,  that  the  locus  in  quo  was  not  parcel  of  the 
manor  of  S.  M. ;  second,  that  it  was  not  hoiden  of  that  manor ;  third,  that  defendant  was  not 
owner  and  possessed  of  that  manor ;  fourth,  that  no  rent  was  in  arrear.  Issues  thereon.  H. 
farm  was  hoiden  of  the  manor  of  S.  M.,  at  an  ancient  freehold  rent  of  9«.  per  annum,  payable 
at  Michaelmas,  yearly.  All  arrears  to  Michaelmas,  1824,  were  paid  in  January,  1825.  No 
other  payment  took  place,  but,  after  repeated  applications  for  the  rent  in  several  years  before 
Michaelmas,  1844,  the  lord  distrained  m  May,  1845,  for  six  years'  rent  due  at  Michaelmas, 
1844  : — Held,  first,  that,  by  the  operation  of  2  &  3  W.  4,  c.  27,  sections  2,  3,  and  34,  the  rent 
was  extinguished  by  the  lapse  of  twenty  years  from  the  day  on  which  the  last  payment  was 
made ;  and,  second,  that  the  bar  thus  interposed  by  that  statute  of  limttationB  need  not  be 
specially  pleaded,  and  might  be  given  in  eridence  on  the  plea  in  bar  of  non  tenuit. 

In  replerin,  the  judge's  opinion  at  the  trial  was  in  favour  of  the  defendant,  so  that  he  had  no 
occasion  to  tender  a  bUl  of  exceptions ;  but  leave  was  given  to  move  to  enter  a  verdict  for  the 
plaintiff.  The  Court  afterwards  entered  a  verdict  for  the  plaintiff.  The  effect  was  to  extinguish 
the  rent,  the  subject-matter  of  the  avowry,  without  leaving  any  means  of  reviewing  the  judg- 
ment. The  Court  inclined  to  grant  a  new  trial,  but  recommended  a  special  verdict,  in  order 
to  carry  the  case  at  once  into  a  court  of  error,  which  was  afterwards  consented  to,  on  terms. 

(a)  Decided  in  Easter  Term,  (c)  See  Doe  d.  S^neer  v.  Lea, 
(April  20).  11  East,  312 ;  Smith  v.  WaUon, 

(b)  6  B.  &  Aid.  S92 ;   Litt.,  1  Moore  &  Scott,  380 ;  8  Bing., 
sects.  213, 131,  and  225.  236. 
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1847.         time  when  &c  {a),  and  because  the  sum  of  2L  148.  of  the 
Owen        ^^^  aforesaid  for  six  years  next  before  and  ending  at  the 
*•  feast-day  of  St.  Michael^  which  was  in  the  year  of  our 

Lord  1844^  according  to  the  stdd  old  style^  at  the  said 
time  when  &c  was  then  due,  in  arrear,  and  unpaid,  to  the 
defendant,  he  the  defendant  well  avows  the  taking  of  the 
said  mentioned  cart,  goods,  and  chattels,  in  the  said  bam 
in  which  &c.,  so  being  parcel  of  the  aforesaid  tenement 
called  Hodcott  Farm,  otherwise  Hodcott,  with  the  appur- 
tenances, and  holden  of  the  said  manor  of  Stratfield 
Mortimer,  as  aforesaid,  and  justly  &c.,  as  a  distress  for  the 
aforesaid  rent  so  then  being  due,  in  arrear,  and  unpaid  to 
the  defendant,  according  to  the  form  of  the  statute  (&)  in 
such  case  made  and  provided.  Verification,  and  prayer  of 
judgment,  and  a  return  of  the  said  cart,  goods,  and  chattels, 
together  with  defendant's  damages,  costs,  and  charges  in 
this  behalf,  according  to  the  form  of  the  statute  (c)  in  such 
case  made  and  provided,  to  be  adjudged  to  him  &c 

Pleas  in  bar: — First,  that  by  reason  of  anything  in  the 
said  avowry  alleged,  the  defendant  ought  not  to  avow  the 
taking  of  the  said  cart,  goods,  and  chattels  in  the  said 
declaration  mentioned,  in  the  said  bam  in  which  &c,  and 
justly  &c.,  because  the  plaintiff  says,  that  the  said  bam  in 
which  &c  was  not  parcel  of  the  said  tenement  called  Hod- 
cott Farm,  otherwise  Hodcott,  in  manner  and  form  as  in 
the  said  avowry  alleged ;  concluding  to  the  country.  Se- 
cond, that  the  said  bam  in  which  &c.  was  not  holden  of 
the  said  manor,  in  manner  and  form  as  in  the  said  avowry 
alleged;  concluding  to  the  country  (d).  Third,  that  the 
defendant  was  not  the  owner  and  possessed  of  the  said 


(a)  See  Moor's  Rep.  883 ;  3  (c)  See  7  H.  8,  c.  4,  8.  3;  21 
Vin.  Abr.,  407  ;  Hobart,  108.  H.  8,  c.  19,  s.  3  ;  4  Geo.  2,  c.28. 

(b)  11  G.  2,  c.  19,  8.  22 ;  see  (d)  See  per  Roaie,  J.,  in  Da 
Btdpit  y.  Clarke,  1  New  Rep.  66 ;  Costa  v.  Clarke,  2  Bos.  &  Pull. 
Banks  ▼.  Angel,  7  Ad.  &  £.  843.  376. 

See  also  12  Ad.  &  E.  341. 
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manor,  in  manner  and  form  as  in  the  said  avowry  aU^ed ;  1847* 
concluding  to  the  country.  Fourth,  that  no  part  of  the  owbk 
said  rent  was  due  or  in  arrear,  in  manner  and  form  as  in 
the  said  avowry  alleged ;  concluding  to  the  country.  Issues 
thereon. 

At  the  trial,  at  the  last  Berkshire  assizes,  before  ManUy 
J.,  it  was  proved  for  the  defendant,  that  for  the  period 
between  Michaelmas,  1784,  and  Michaelmas,  1824,  the 
yearly  rent  in  question  had  been  paid  for  Hodcott  Farm 
by  its  owners,  or  their  tenants  in  possession,  to  the  de- 
fendant and  his  ancestors,  lords  of  the  manor  of  Stratfield 
Mortimer,  as  held  in  free  tenure  of  that  manor  (a).  On 
15th  January,  1825,  eight  years' arrears,  due  at  Michaelmas, 
1824,  were  paid  by  the  then  occupier,  by  direction  of  his 
landlord,  to  the  defendant's  agent.  ^Repeated  applications 
on  behalf  of  the  defendant  were  afterwards  made  for  pay- 
ment of  subsequent  arrears,  but  without  success ;  and  on 
the  15th  May,  1845,  the  defendant  distrained  on  the  plain- 
tiff's cart,  while  standing  in  a  bam,  shewn  to  be  parcel  of 
Hodcott  Farm,  for  six  years'  (&)  arrears,  due  at  Michael- 
mas, 1844.  The  defendant  tendered  evidence  to  prove  the 
existence  of  the  manor,  and  its  having  been  in  his  possession 
and  that  of  his  ancestors  for  more  than  sixty  years,  when 
the  pluntiff's  counsel  interposed,  contending  that  the 
^' right  and  titie"  of  the  defendant  to  the  rent  was  ex- 
tinguished by  lapse  of  time,  under  the  operation  of  3  &  4 
WilL  4,  c.  27,  ss.  2,  3,  and  34,  which  transferred  tiie  estate 
in  the  rent  to  the  plaintiff.  For  the  defendant  it  was 
answered,  first,  that  the  twenty  years  mentioned  in  sections  2 
and  3  began  to  run,  not  from  the  time  the  last  payment  of 
rent  was  made,  but  from  Michaelmas,  1825,  till  which  time 
no  rent  was  due,  so  that  the  right  to  distrain  or  sue  for  any 


{a)  See  Doe   d.   WhiUuek  v.  (ft)  See  Pa^«f  v.  Jb/^,  2  Bing. 

Jc^nscny  Gow's  Rep.  173 ;  cor.      N.  C.  679,  as  re-stated  per  Cur., 
Holrcyd,  J.  3  Bing.  N.  C.  649. 
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1847.        arrear  of  the  rent  ^^  fibrst "  accrued  to  the  defendant  then,  viz. 

OwKN        within  twenty  years  before  the  distress  was  taken;  and 

Dk  Bbauvoib    ^^^^^y>  ^^^^  if  i^  did  not,  the  plaintiff  should  have  pleaded 

specially  in  bar,  that  the  right  to  make  the  distress  did  not  first 
accrue  to  the  defendant  within  twenty  years  next  before 
the  distress  was  in  fact  made,  or  in  the  terms  used  in 
James  v.  Salter  (a).  Mavle^  J.,  expressed  his  opinion  in 
favour  of  the  defendant  on  the  first  point,  and  was  inclined 
to  think  that,  if  the  statute  did  in  fact  operate  as  a  bar,  it 
shoidd  have  been  pleaded  He  also  noticed,  that  sect.  34  did 
not  provide  anything  as  to  arrears  of  the  rent  extinguished 
by  it  And  he  directed  a  verdict  for  the  defendant,  with 
leave  to  move  to  enter  a  verdict  for  the  plaintiff  for  42^  4«. 
(the  costs  of  the  replevin  bond).  Verdict  for  the  defendant, 
for  2L  14^.,  the  amount  of  the  six  years'  arrears,  the  cart 
being  found  to  be  of  the  same  value. 

In  Michaelmas  term  last,  Whaieley  moved  according  to  the 
leave  reserved. — Sections  2  and  3  shew  that  the  only  ques- 
tion is,  when  the  last  payment  was  made.  That  question 
is  raised  by  the  last  plea  in  bar,  viz.  of  riens  in  arrear. 
[Parhe^  B. — No ;  that  plea  admits  the  rent  to  be  existing, 
but  says  it  has  been  satisfied  by  payment  or  otherwise; 
whereas  the  effect  of  sect.  34  is  to  extinguish  the  estate  in 
the  rent  altogether ;  so  that,  at  the  time  of  the  dbtress,  the 
tenement  would  not  be  held  subject  to  such  rent  Alderson^ 
B. — ^The  plea  admits  there  is  a  rent,  but  says  it  is  not  in 
arrear ;  whereas  the  plaintifTs  point  is,  that  there  is  no  such 
rent,  not  that  he  did  not  hold.  Belfe^  B. — The  plea  admits 
that  the  plaintiff  holds  at  a  rent  of  9^.,  payable  at  Michael- 
mas.] The  plaintiffcontends  that  no  rent  is  in  arrear,  because 
it  has  been  extinguished  by  the  operation  of  the  act.  [Rolfe^ 
B. — According  to  that  argument,  non  tenuit  would  always  be 
a  superfluous  plea,  where  ricns  in  arrear  is  pleaded.  Parke,  B. 
— The  plea  of  riens  in  arrear  lets  in  any  defence  that  the  rent 

(o)  3  Bing.  N.  C.  646,  660 ;  2  Bing.  N.  C.  606,  607,  S.  C. 
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is  satisfied  by  payment,  by  accord  and  satisfaction,  or  other-  1847. 
wise,  consistent  with  its  admission  that  the  rent  is  payable  Qwkn 
in  respect  of  the  tenement  mentioned  in  the  avowry.]  At 
all  events,  the  second  plea  in  bar  amounts  to  non  tenuit. 
[^AldersaHf  B. — Suppose  the  rent  was  payable  once  in  twenty 
years?] 

A  rule  having  been  granted,  at  the  present  sittings, 
(Feb.  10), 

Tyrwhitt  shewed  cause  for  the  avowant. — It  is  clear 
that  this  was  a  "rent"  within  sect  2  of  3  &  4  Will  4, 
c.  27,  being  an  ancient  rent-service  charged  on  the  land, 
for  which  an  assise  woiild  lie :  Paget  v.  Foley {a)^  Grant 
V.  Ellis {h).  There  are,  then,  two  points:  first,  whether 
the  Stat.  3  &  4  Will.  4,  c.  27,  operated  as  a  bar  to  the 
defendant's  distress ;  secondly,  if  it  did,  whether  it  shoidd 
have  been  pleaded  specially.  On  the  first  point ;  the  statute 
did  not  operate  as  a  bar.  It  will  be  contended  that,  as  the 
last  payment  of  rent  took  place  on  15th  January,  1825,  when 
the  arrear  due  at  Michaelmas,  1824,  was  paid  off,  the  dis- 
tress made  on  13th  May,  1845,  for  six  years'  rent  due  at 
Michaelmas,  1844,  was  made  more  than  twenty  years  after 
the  right  to  make  a  distress  accrued,  viz.  after  the  "  last 
time"  at  which  the  rent  was  "received,"  those  being  the 
terms  of  sect.  3.  It  will  thus  be  sought,  not  to  read  sect  3 
as  ancillary  to  sect.  2,  in  cases  not  absolutely  provided  for 
by  it,  but  to  make  sect  3  override  the  second  section. 
If  that  is  so,  the  defendant's  "  right  to  make  a  distress"  for 
the  freehold  rent  must  have  accrued  at  some  time  before 
the  rent  due  at  Michaelmas,  1825,  had  become  due,  though 
his  first  right  to  distrain  could  have  only  then  arisen. 
That  argument  would  enure  to  the  disinherison  of  the 
owner  of  the  rent,  and  to  a  parliamentary  conveyance 
of  it  to  the  tenant,  under  sect  34.     But,  unless  such  an 

(a)  2  Bing.  N.  C.  679.  (6)  9  M.  &  W.  113. 
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absurdity  in  terms  is  inevitable  from  the  wording  of  the 
act»  those  consequences  will  not  be  permitted  to  follow. 
The  real  question  is,  when  did  the  right  to  make  a  distress 
for  anj  arrear  of  rent  '^  first  accrue  "  to  the  avowant  ?  The 
answer  is,  at  Michaelmasy  1825,  and  not  before;  for  this 
being  an  ancient  rent  service,  payable  at  the  end  of  each 
year  (a),  no  rent  whatever  was  due  till  that  day.  To 
make  the  distress  of  ISth  May,  1845,  out  of  time  for  more 
than  twenty  years  after  the  right  to  make  distress  **  first 
accrued,"  the  plaintiff  must  say  that  that  right  **  first 
accrued"  before  13th  May,  1825;  but  the  rent  then  in 
course  of  accruing  due,  for  the  first  of  the  twenty  years, 
reckoned  from  Michaelmas,  1824,  could  not  be  distrained 
for  till  the  Michaelmas  of  1825.  On  sect  2  (b)  stand- 
ing alone,  this  case  is  clear  in  favour  of  the  avowant;  the 
difiiculty  is  set  up  on  sect.  3  (c),  which  is  read  as  con- 


(a)  See  Latch.  264 ;  Bac.  Ab., 
Rents,  (E.) 

(h)  By  3  &  4  W.  4,  c.  27,  s.  2, 
no  person  shall  make  an  entry  or 
distress,  or  bring  an  action  to  re- 
cover any  land  or  rent,  but  within 
twenty  years  next  after  the  time 
at  which  (see  ss.  14, 16)  the  fight 
to  make  such  entry  or  distress  or 
to  bring  such  action  shall  have 
first  accrued  to  some  person 
through  whom  he  claims,  or  if 
such  right  shall  not  have  accrued 
to  any  person  through  whom  he 
claims,  then  within  twenty  years 
next  after  the  time  at  which  (see 
68. 14, 16)  the  right  to  make  such 
eanUy  or  distress^  or  to  bring  such 
action,  shall  hsLve  first  accrued  to 
the  person  making  or  bringing 
the  same. 

(c)  By  sect.3  it  is  enacted,  that 
in  the  construction  of  this  act,  the 
right  to  make  an  entry  or  dis- 
tress, or  bring  an  action  to  re- 


cover any  land  or  rent,  shall  be 
deemed  to  have  first  accrued  at 
such  time  as  hereinafter  is  men- 
tioned ;  that  is  to  say,  when  the 
person  claiming  such  land  or  rent, 
or  some  person  through  whom  he 
claims,  shall  in  respect  of  theestate 
or  interest  claimed,  have  been  in 
possession  or  in  receipt  of  the 
profits  of  such  land,  or  in  receipt 
of  such  rent,  and  shall  while  en- 
titled thereto  have  been  dispos- 
sessed or  have  discontinued  such 
possession  or  receipt^  then  such 
right  shall  he  deemed  to  have  first 
accrued  at  the  time  of  such  dispos- 
session or  discontinuance  of  pos- 
session^ or  at  the  last  time  at  which 
any  such  profits  or  rent  were  or 
was  so  received,  [The  rest  of  the 
section  is  inapplicable  to  this 
case.] 

By  B.  34  it  is  enacted,  that  at 
the  determination  of  the  period 
limited  by  this  act  [viz.  by  ss.  2, 
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trolling  the  plidn  enactment  of  sect.  2.  On  the  relation 
of  these  two  sections  to  each  other,  Tindal^  C.  J.,  makes 
the  following  observations,  in  delivering  the  judgment  of 
the  Court  of  Common  Pleas  in  James  v.  Salter  (a).  **  That 
this  case  must  have  been  governed  bj  the  2nd  section, 
had  that  section  stood  alone,  cannot  be  doubted ;  and  on 
a.  more  close  examination  of  the  3rd  section,  the  object 
and  intent  of  it  seem  to  us  to  be  no  more  than  this — ^to 
explain  and  give  a  construction  to  the  enactment  con- 
tained in  the  second  clause,  as  to  '  the  time  at  which  the 
right  to  make  a  distress  for  any  rent  shall  be  deemed  to 
have  first  accrued'  in  those  cases  only  in  which  doubt  or 
difficulty  might  occur,  leaving  every  case  which  plainly 
falls  within  the  general  words  of  the  2nd  section,  but  is 
not  included  among  the  instances  given  by  the  3rd,  to 
be  governed  by  the  operation  of  the  2nd.''  He  adds, 
**  Many  reasons  concur  to  shew  that  such  must  be  the  just 
construction  of  the  act.  In  the  first  place,  if  it  had  been 
intended  that  the  3rd  section  should  limit  the  application 
of  the  second  to  those  cases,  and  those  only,  which  are  enu- 
merated in  the  third,  it  might  justly  have  been  expected 
that  words  would  have  been  employed  to  express  clearly 
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3,  ante,  and  s.  16,  infra,  p.  658, 
note,]  to  any  person  for  making 
an  entry  or  dbtreas,  or  bringing 
any  writ  of  quare  impedit  or 
other  action  or  suit,  the  right 
and  title  of  such  person  to  the 
land,  rent,  or  adirowson,  for  the 
recovery  whereof  such  entry,  dis- 
tress,  action,  or  suit,  respectively, 
might  have  been  made  or  brought 
within  such  period,  shall  be  ex- 
tinguished. 

(a)  3  fiing.  N.  C.  644,  663, 
666.  Distress  in  1836,  for  £870, 
part  of  and  arrears  of  the  annuity 
of  £30  (for  above  twenty -five 
years),  beginning  to  accrue  at 


testator's  death,  April,  1806.  No 
distress  was  made  for  twenty- 
nine  years  after  the  right  to  dis- 
train first  accrued,  and  that  fact 
appeared  en  the  record  (see  per 
IHndalf  C.  J.,  p.  661 )  ;  and  there 
was  a  plea  in  bar,  that  it  was  not 
made  within  six  years  after  ih» 
said  arrears  in  respect  of  said 
annuity  became  due;  but  the 
defendant  was  held  entitled  to 
judgment,  because  the  question 
only  respected  the  amount  of 
arrears,  and  not  the  title  to  the 
annuity,  and  the  distress  was  in 
time  for  the  last  six  years.  (Per 
Cur.,  3  Bing.  N.  C.  666). 
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1847.         and  distinotlj  such  an  intenlioiL      But  in  this  section 

OwBN        there  are  no  words  that  can  be  said  directly  to  exclude  all 

r^  ^  ^'  instances,  except  those  enumerated  in  the  3rd  section."    In 

a  later  part  of  the  judgment  the  Chief  Justice  distinctly 
says,  ^^  the  claim  and  title  of  the  defendant  to  the  annuity 
is  barred  by  the  lapse  of  twenty  years  since  his  right  to 
distrain  ^  first  accrued.' "  In  Grant  y.  JSUis  (a),  this  Couirt 
says :  ''  In  the  3rd  and  some  other  sections,  the  act  pro- 
ceeds to  define  the  time  in  most,  though  (as  is  noticed  by 
Tindaly  C.  J.,  in  James  y.  Salter),  not  in  all,  possible  cases 
at  which  the  right  to  make  a  distress  for  the  purpose  of 
recoyering  any  rent  shall  be  deemed  to  haye  ^  first  accraed ' 
to  the  party  making  the  same." 

It  is  contended,  that  where  the  meaning  of  a  section  is 
dear,  a  court  is  not  at  liberty  to  create  doubts  by  referring 
to  other  sections.  Now  sect.  2  contemplates  the  case 
where  the  right  or  title  to  the  rent  itself  is  disputed  (»); 
but  if  sect.  3  has  operation  in  this  case,  the  defendant  could 
not  haye  *^  discontinued^^  receipt  of  this  rent  before  his  riff  hi 
to  its  possession  accrued  at  Michaelmas,  1825,  yiz.  before, 
in  the  words  of  sect.  3,  he  was  "  entitled  ihereto.^^  [Parke, 
B. — Those  words  only  apply  to  the  estate  in  the  rent.] 
The  ayowant  did  not  "discontinue"  its  receipt  till  it  fell 
first  in  arrear  at  that  date.  If  the  defendant  "  discontinued  " 
its  receipt  at  the  last  payment  of  it  in  January,  1825, 
then,  though  no  one  else  has  receiyed  it  since  adyersely  to 
him,  the  not  distraining  for  it  before  it  was  due,  yiz.  13th 
May,  1825,  will,  under  sect.  34,  extinguish  the  avowant's 
estate  in  it,  and  transfer  it  to  the  tenant  To  be  ^'  dis- 
possessed" of  a  rent,  some  one  must  haye  successfully 
disputed  your  title,  and  the  rent  must  haye  been  received 
by  another  by  paramount  title,  or  withheld  by  hostile  re- 
solution of  the  rent-payer.      The  word   "  dispossession" 


(a)  9  M.  &  W.  113  and  124. 
(b)  Per  Cur.,  3Biog.  N.  C.  552  ;  Sugd.,  Vend,  ik  P.,  11th  edit.,  617. 
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in  sect.  3  maj  more  properly  apply  to  ^*  land/'  but  is  the 
key  to  the  meaning  of  '^  discontinuance "  of  receipt  of 
rent ;  for  it  means  hostile  dispossession,  and  is  quite  dif-  p^  Beauvoiiu 
ferent  from  mere  omission  to  receive.      To  bring   this 
case  within  sect  3,  the  defendant  must  have  voluntarily 
discontinued  the  receipt  of  the  rent,  or,  as  observed  by 
Aldersofiy  B.,  in  Doe  d.  Davy  v.  Oxenham  (a),  ^^a  party 
might  lose  his  estate  by  having  an  insolvent  tenant,"  or, 
as  might  be  added,  by  indulgence,  or  reluctance  to  en- 
force a  small  right  by  distress,  though  constantly,  as  in  this 
case,  applied  for  during  the  twenty  years.     Another  ab« 
surdity  results  from  the  argument  on  the  other  side.     If 
sect.  3  overrides  sect.  2  in  this  particular,  so  as  to  make 
the  statute  begin  to  run  from  Michaelmas,  1824,  the  rent 
was  lost  and  barred  at  Michaelmas,  1844,  viz.  in  nineteen 
years  after  the  first  payment  of  it  which  fell  in  arrear,  viz. 
at  Michaelmas,  1825,  could  be  enforced  by  distress  or  action. 
But  if  the  plaintiff  only  contends  that  the  twenty  years 
count  from  the  ^'  last  time  "  the  rent  was  in  fact  ^*  received," 
then,  if  it  was  not  paid  till  a  year  or  ten  yeara  after  due,  it 
would  follow  that  the  twenty  years  would  begin  to  run 
from  the  time,  whatever  it  might  be,  of  the  rent  being 
"  received  "  in  point  of  fact,  which  would  make  the  opera- 
tion of  the  rule  depend  in  every  case  on  an  uncertain  event, 
and  the  time  of  limitation,  instead  of  depending  on  the  day 
when  the  rent  which  was  paid  became  due,  might  be  indefi- 
nitely extended.     Nothing  is  provided  by  sect.  34  as  to  ex- 
tinguishing any  arrear  of  a  freehold  rent  (A).     Then  what  is 
to  become  of  the  twentieth  year's  rent,  where  the  last  pre- 
vious payment  of  rent  was  at  a  date  more  than  twenty 
years  before  the  end  of  the  twentieth  year,  before  which 


(a)  7  M.  &  W.  131.  demise  ;  see  1)  M.  &  W.  118,  ai- 

(6)  Sect.  42  seems  to  provide      guendo. 
for  arrears  of  rent  reserved  by 
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1847.        time  the  rent  of  that  year  was  not  due  ?    For  if  the  aiga- 
"owkn"      ment  on  the  other  side  is  to  prevail,  as  no  payment  had  been 

V.  made  within  those  twenty  years,  the  twentieth  yearns  rent 

DbBsautoir.  •  •       . 

would  no  sooner  be  due  than  it  would  be  extinguished  by 

sect.  34.     But  an  adherence  to  the  clear  words  of  sect.  2 

prevents  that  absurdity.     Copses  of  underwood,  grown  for 

hop-poles,  might  well  be  held  at  an  ancient  freehold  rent, 

payable  in  the  year  of  cutting  then^  be  that  the  tenth  or 

twentieth  year  of  their  growth.    Again,  supposing  nineteen 

years'  rent  not  paid  till  five  years  after  the  lapse  of  the 

twentieth  year  from  the  previous  payment — ^is  the  statute  to 

run  from  the  end  of  the  five  years,  that  being  *^  the  last 

time  at  which  the  rent  was  received"  infact?    If  it  is,  the 

time  of  limitation  will  be  indefinitely  extended,  instead  of 

remaining  capable  of  being  accurately  fixed  by  the  day  on 

which  the  right  to  the  rent  and  the  remedy  for  recovering  it 

first  accrued. 

Secondly,  if  the  Statute  of  Limitations,  3  &  4  WilL  4, 

c  27,  constitutes  a  defence  in  this  case,  it  should  have  been 

pleaded  specially  in  bar,  and  cannot  be  taken  advantage  of 

on  non  tenuit.     The  course  of  pleading  on  the  ancient 

statutes  of  limitation  has  always  been  to  plead  them  in 

bar  to  avowries  for  freehold  rents,  whether  they  were  known 

to  commence  by  deed,  or  were  ancient  and  did  not.     Thus, 

in  Couper  v.  Fisher  (a),  the  avowry  was  on  32  H.  8,  c  3, 

s.  4,  for  a  rent  founded  on  a  deed,  not  alleging  seisin  thereof 

within  time  of  limitation.  The  plea  in  bar  was,  that  neither 

the  intestate  nor  his  ancestors,  nor  any  other  whose  estate 


(a)  1  Brownlow,  169;   6  Jac.  Commissioners  of  the  Great  Seal 

1 ;  S.  C.  as  Foaef^i  casey  8  Rep.  say  that  FoOer^s  case^  in  8  Rep., 

64,  (vonching    Warrin^s  eaw^  concerns  only  customary  rents 

in  C.  P.),  cited  2  Saund.  63  5,  between  lord  and  tenant,  and  not 

n.     See  Bennet  y.  King^  3  Lev.  rents  tliat  commence  by  grant, 

21;  8  Went.  137.    In  Collins  y,  or  whereof  the  commencement 

OoodaUy  2  Yem.  235,  the  Lords  can  be  shewn. 
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the  avowant  hath  in  the  rent,  were  ever  seised  of  the  same 
rent  within  forty  (a)  years  then  last  past  before  the  taking ; 
^^and  demurrer,  pretending  that  avowry  ought  to  allege 
seisin  in  the  avowant  vrithin  forty  years ;"  but  the  avowry 
was  held  good.  For  as  the  rent  was  avowed  for  under  a 
deed,  the  avowant  was  not  bound  to  shew  seisin  within  forty 
years,  "  but  same  shall  come  on  the  other  part ;  sciL  not 
seised  of  the  services  after  {b)  the  limitation  (c)."  Again, 
as  to  ancient  freehold  rents  not  commencing  by  deed, 
(before  11  G^o.  2,  c  19,  s.  22,)  seisin  of  them  was  alleged 
in  the  avowry ;  and  the  rule  of  pleading  was  that  ^*  seisin 
ought  to  be  confessed  and  avoided,  as  by  coercion  of  distress, 
or  traversed,  (viz.  by  pkintiff),  and  traverse  shall  never  be 
of  seisin  generally,  but  ever  of  seisin  vnthin  time  of  limita" 
tion  (d)f  as  the  books  are^  Dyer,  315,  pi.  101  and  330  b ; 
8  Co.  64,  Foster^s  case^^  Diet,  'per  Harvey  and  dohe, 
Js.,  in  Fawkeners  v.  Bellingham  (e).  This  shews  that,  an- 
ciently, non  tenuit  did  not  raise  the  defence  of  the  Statute 
of  Limitations. 

This  avowry,  being  by  the  owner  of  a  manor  for  an 
ancient  freehold  rent  belonging  to  it,  does  not,  since 
11  Geo.  2,  c.  19,  s.  22,  set  forth  the  avowant's  title,  as 
would  have    formerly  been    necessary.       See  Bulpit  v. 


1847. 

OWBN 

Dm  BiAUYOiR. 


(a)  Fifty  years  is  the  term  in 
Cay's  print  of  stat.  32  H.  8,  c.  2, 
s.  4. 

(6)  *  Puis/  Dyer,  315,  330. 

(c)  ^nd  see  Harwoodv,  Para- 
mour,  (12  Jac.),  1  Roll.  R.  50, 
S.  P. ;  also  Moore's  Rep.  31,  pi. 
101 ;  Freeman  v.  StarkiCy  Hut- 
ton's  Rep.  109. 

(d)  Viz.  lEihy  years ;  Cay's 
Statutes,  32  H.  8,  c.  2,  s.  4. 

(c)  Cro.  Car.  81,  82,  214. 
S.  C.  Hetley,  45 ;  W.  Jo.  238. 
Replevin.  Cognizance  for  rent 
arrear  of  eighteen  shillings  and 


four  arrows  annually,  at  Mi- 
chaelmas, paid  for  a  meadow 
held  as  of  a  manor.  Pleas  in  bar : 
1.  Non  tenuit ;  2.  Possession  of 
the  rent  by  avowant  within  forty 
years.  Demurrer  by  avowant 
(confessing  no  seisin  being  had 
within  forty  years),  on  the  ground 
that  such  a  rent  was  not  within 
stat.  32  H.  8^  c.  2,  but  a  new 
rent,  and  a  rent  seek  only ;  and 
so  held  by  three  justices,  against 
Harvey  and  Crokey  justices,  but 
reversed  in  error,  Cro.  Car.  214, 
and  judgment  for  the  plaintiff. 
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OWSK 

V. 

Db  Bsauvoir. 


Clark  (a).  It  must  be  said,  that,  though  3  &  4  Will.  4, 
c  27,  8.  34  {b)y  extinguishes  the  r^ht  as  well  as  the 
remedy,  so  that  after  twenty  years  it  transfers  the  estate 
in  the  rent  to  the  occupier,  as  it  were  by  parliamentary 
conveyance,  that  enactment  may  be  relied  on  on  non  tenuit, 
whereas  on  the  old  Statutes  of  Limitation,  which  only  todk 
away  the  remedy,  it  was  necessary  to  plead  it  in  bar.  But 
nothing  in  sect.  34  expressly  makes  any  difference  in  the 
rule  of  pleading,  and  it  is  Subject  to  sect.  16  (c),  the 
clause  of  saving  for  disabilities,  which  resembles  that  in 
21Jac  1,  c.  16.  And  the  real  ground  for  pleading  that  sta- 
tute of  limitations  specially  was,  that  the  exceptions  in 
sect.  2,  in  favour  of  persons  disabled  by  infancy,  coverture, 
idiocy,  &c.  might  not  be  rendered  useless,  and  they  taken  by 
surprise  at  the  trial,  by  finding  the  statute  of  limitations 
ther»  first  relied  on  (d).  Not  only  is  there  in  the  present 
case  a  like,  but  a  stronger  reason  for  compelling  the  parties 
to  put  the  new  statute  of  limitations  on  record,  when  the 
right  as  well  as  the  remedy  is  taken  away  for  the  first  lime 


(o)  1  N.  R.  66.  Silly  v.  Dal- 
fyy  Easter  Term,  10  W.  3,  Car- 
thewy  445,  semb.  cont. ;  See  2 
Mod,  70,  71 ;  16  Vin.  469 ;  3 
Salk.  220  ;  1  Sannd.  284  n.  {d) ; 
3  Salk.  307  ;  cited  1  Bos.  &  P. 
361  n. ;  Com.  Dig.,  Pleader,  (C. 
36) ;  Soane  y.  Ireland,  10  East, 
269. 

{h)  See  this  section,  ante,  p. 
662,  note  (e). 

(c)  3  &  4  W.  4,  c.  27,  8. 
16,  is  as  follows :  — "  Provided 
always,  and  be  it  further  en- 
acted, that  if,  at  the  time  at 
which  the  right  of  any  per- 
son to  make  an  entiy  or  dis- 
tress, or  bring  an  action  to  re- 
cover any  land  or  rent,  shall  have 
first  accrued  as  aforesaid  [ss.  2, 
14'J,  such  peniou  shall  have  been 


under  any  of  the  disabilities 
hereinafter  mentioned,  that  is  to 
say,  infancy,  coverture,  idiocy, 
lunacy,  unsoundness  of  mind, 
or  absence  beyond  seas,  then 
such  person,  or  the  person  claim- 
ing through  him,  may,  notwith- 
standing the  period  of  twenty 
years  hereinbefore  limited  shall 
have  expired,  make  an  entry  or 
distress,  or  bring  an  action  to  re- 
cover such  land  or  rent,  at  any 
time  within  ten  years  next  after 
the  time  at  which  the  person  to 
whom  such  right  shall  have  first 
accrued  as  aforesaid  shall  have 
ceased  to  be  under  any  such  dis- 
ability, or  shall  have  died,  which 
shall  have  first  happened." 
{d)  1  Sannd.  283,  note  2. 
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by  its  positive  enactment  in  sect.  34   In  a  case  on  21  Jac.  I, 

c.   I69  where  the  declaration  disclosed  that  the  cause  of 

action  accrued  more  than  six  years  before,  the  Court  still  held  p.  B.ruyoi». 

that  the  statute  must  be  pleaded ;  moreover,  that  the  plaintiff 

might  have  an  opportunity  to  reply  an  original  sued  out 

within  six  years  after  the  cause  of  action  accrued.     Chuld 

V.  Johnson  (a).     Even  before  Chappie  v.  JDurston  (&),  the 

practice  was  to  plead  and  reply  the  statute  of  limitations 

specially  in  debt  as  well  as  assumpsit.     So,  in  equity,  the 

statute  of  limitationB  must  be  put  on  the  pleadings,  either 

by  way  of  plea  or  answer.     Prince  v.  HeyUn  (c).      So  far 

as  the  course  of  pleading  since  3  &  4  Will.  4,  c.  27,  has 

weight,  it  has  been  always  considered  right  to  plead  that 

statute  in  bar  in  replevin,  by  analogy  to  the  old  law.  James 

V.  Salter  (d) ;  Grant  v.  JSlUs  (e).     So,  it  has  been  replied 

specially  in  trespass,  to  a  plea  of  entry  by  the  defendant. 

Holmes  v.  Newland  (f).     [^Parke^  B. — In  James  v.  Salter  it 

had  become  necessary  to  plead  specially  in  bar,  as  the  avowry 

set  out  a  will  and  relied  on  it     The  plaintiff's  counsel  need 

not  answer  this  point.] 

Whateley  and  Carrington^  contrcl. — No  case  has  yet  oc^ 
curred  which  is  exactly  in  point;  but  it  is  clear  that 
sections  2  and  3  are  to  be  read  together.  [Alderson,  B. — 
Their  terms  differ  in  some  degree.  There  is  no  difficulty 
in  construing  sect.  2  adversely  to  you ;  but  there  certainly  is 
a  difficulty  arising  on  sect.  3,  though  it  is  not  easy  to  see 
that  the  defendant,  by  having  omitted  to  bring  an  action, 
or  make  a  distress,  for  more  than  twenty  years,  has  been 
dispossessed,  or  discontinued  his  receipt  of  the  rent]  The 
plaintiff  contends,  upon  sect  3,  that  the  defendant  discon- 

(a)  2  Ld.  Raym.  838.  {d)  3  N.  C.  545,  550 ;   S.  C. 

{h)  1  C.  &  J.  19;  1  Saund.  2nd  edit,  505,  507. 

283,  note  (2).  (e)  9  M.  &  W.  113. 

(c)  1  Atk.  493 ;  see  Collins  v.  (/)  11  Ad.  &  E.  44. 
Oooilall,  2  Veni.  235. 
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1847.        tinued  the  receipt  of  this  rent  from  the  lime  at  which  it 

OwBN        ^^  ^^*  received,  viz.  13th  January,  1826,  so  as  to  make 

_  _  V.  the  distress  in  May,  1845,  too  late.     That  section  is  not  a 

DSBSAUYOIR.  .  .  1  , 

mere  mterpretation  clause,  but  governs  sect.  2,  and  decides 
this  case.  The  case  of  Lessee^  Mannan  v.  Bingham  (a)  is 
strongly  in  point  for  the  phuutiff.  It  is  thus  stated  in  Mr. 
Shelford's  "Real  Property  Statutes,"  4th  edit,  p.  140: 
'^  In  a  recent  case  in  Ireland,  of  a  lease  for  lives,  at  a 
rent  above  20«.,  (see  sect.  9),  with  the  common  condi- 
tion of  re-entry,  it  was  held,  that  the  landlord  could  not 
maintain  ejectment  for  non-payment  of  rent  after  the 
tenant  had  been  more  than  twenty  years  in  possession 
without  paying  rent  to  the  landlord  or  any  other  person,  a 
right  of  entry  having  accrued  more  than  twenty  years 
before.  The  case  of  Doe  d.  Davy  y.  Oxenham  (b)  was  cited, 
and  the  Court  was  strongly  pressed  with  the  anomaly  of 
the  landlord's  being  entitled  to  recover  the  possession  at  the 
end  of  the  term,  or  within  twenty  years  after,  and  yet  bdng 
unable  to  avail  himself  of  the  condition  of  re-entry  in  the 
subsisting  lease.  The  Court,  however,  after  much  delibe* 
ration,  while  they  recognised  the  propriety  of  the  above 
decision  of  the  English  Exchequer,  and  admitted  the  exist- 
ence of  the  anomaly,  yet  stated  that  they  felt  bound  by 
the  language  of  the  enactments,  which  they  thought  dear 
on  the  subject."  As  to  rents  payable  every  twentieth 
year,  no  such  cases  are  known  in  practice.  [Aldersany  B. — 
An  old  forfeiture  of  twenty  years'  standing  would  be  within 
the  act.  The  forfeiture  in  question  sprung,  originally,  out 
of  the  non-payment  of  rent ;  but  whether  it  had  arisen 
more  than  twenty  years  before  does  not  appear.]  The 
case  cited  shews  that  the  Irish  court  of  Common  Pleas  must 
have  held  the  rent  to  be  extinguished.  {Aldersany  B. — 
They   in    fact   controverted    Doe  d.  Davy   v.    Oxenham, 

(o)  Trin.  1841, C.  B.,  Ireland;  (b)  7  M.  &  W.  131. 

Smythe^s  Law  of  Landlord  and 
Tenant  in  Ireland,  676. 
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though  thej  are  reported  to  have  stated  otherwise.     What         1847. 

becomes  of  the  last,  or  twentieth,  year's  rent?]     Grant  v.        owkn 

£Uis  and  Doe  y.  Oxenham  both  turned  on  the  meaning  of  _  _  ^• 

^         Db  Bsauvoik. 

the  word  "  rent."  [Parke,  B. — ^You  say  that  the  defend- 
ant '^  discontinued"  the  receipt,  and,  if  so,  that  the  statute 
is  to  run  from  the  last  time  of  any  actual  payment.  That 
construction,  if  it  clears  the  question  of  grammatical  em* 
barrassments,  introduces  all  those  of  another  kind.  B>olfey 
B. — Had  the  owner  of  the  rent  died  between  Midiael- 
mas,  1824,  and  Michaelmas,  1825,  you  would  have  stated 
him,  in  pleading,  as  having  been  in  receipt  of  the  rent 
when  he  died ;  for  he  had  received  the  rent  due  at  Michael- 
mas, 1824.  Suppose  he  died  after  Michaelmas,  1825,  no 
other  person  but  his  heir  could  have  the  rent.  Your  ar- 
gument excludes  all  the  savings  for  disabilities;  so  that, 
supposing  the  owner  to  have  been  a  feme  sole  on  the  day 
the  last  payment  was  made,  and  to  have  married,  or  be- 
come lunatic,  the  rent  would  be  equally  extinguished, 
either  at  Michaelmas,  1844,  or  on  the  15th  of  January, 
1845,  whether  she  was  guilty  of  any  laches  or  not. 
Parhey  B. — If  the  Statute  of  Limitations  once  began  to 
run,  it  would  continue  to  do  so,  notwithstanding  an  inter- 
vening disability  (a),  which  may  be  an  answer  to  that 
difficulty.  Bolfe,  B. — Your  calculation  of  the  period  at 
which  the  statute  begins  to  run,  from  Michaelmas  1825, 
throws  out  of  the  case  all  the  enactments  in  sect  16, 
respecting  disabilities,  an  inconvenience  which  does  not 
arise  if  the  statute  is  held  to  begin  to  run  from  Michael- 
mas 1824.  Aldersan,  B. — If  we  take  the  literal  and  plain 
construction  of  sect.  2,  we  shall  escape  from  the  difficulties 
in  which  sect.  3  would  plunge  the  case  with  reference  to 
the  savings  for  disabilities.  By  sect  8,  tiie  right  of  the 
person  entitled  to  make  entry  or  distress  is  to  be  deemed 
to  have  first  accrued  at  the  determination  of  the  first  of 
such  years,  or  other  periods,  or  at  the  last  time  when  any 

(a)  See  Z>0«  d.  Duroure  v.  Jones,  4  T.  R.  311 ;  Ist  Sel.  N.  P.  145 ; 

2nd  vol.  733,  lOth  edit. 
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1847.         rent  payable  in  respect  of  such  tenancy  shall  have  been 

OwBN        received,  which  shall  first  happen,']    That  is  in  the  plaintiff's 

^  „  *'•  favour,  for  no  such  words  are  found  in  sect.  3.    The  rule  of 

DsBbauyozr. 

acting  on  modem  statutes  is,  to  adhere  to  their  words  as 
far  as  possible.  As  to  the  meaning  of  discontinuance  to 
receive  rent,  it  is  the  reverse  of  continuing  to  do  sa  If 
the  owner  does  discontinue  receipt  of  rent,  the  last  time  he 
receives  it  is  the  time  of  discontinuance  from  which  the 
statute  runs.  [^AMersanf  B. — The  right  to  distrain,  by  sect. 
3,  first  accrues  at  the  time  of  dispossession,  (as  it  seems, 
of  the  land),  or  at  the  last  time  at  which  any  such  rent  was 
received.  We  must  try  to  make  sense  of  these  enactments, 
and  to  ^ve  effect  to  the  spirit  of  them,  as  &r  as  their  words 
will  admit] — Banks  v.  Anffel  (a)  was  also  mentioned. 

Cur.  adv.  vult. 

In  Easter  Term  (April  20)  the  judgment  of  the  Court 
was  delivered  by 

Pabke,  B. — The  question  in  this  case  turns  entirely 
on  the  construction  to  be  put  on  the  2nd  and  3rd  sections 
of  the  Real  Property  Limitation  Act,  3  &  4  Will.  4,  c.  27. 

The  facts  of  the  case  are  very  short.  The  defendant 
was  entitled  to  an  ancient  quit  rent,  payable  annually  at 
Michaelmas,  out  of  certain  land  held  of  his  manor.  All 
the  rent  which  accrued  due  up  to  Michaelmas,  1824,  was 
duly  paid,  the  last  payment  having  been  made  on  the  15th 
of  January,  1825.  No  rent  was  paid  after  that  date,  and 
on  the  15th  of  May,  1845,  the  defendant  distrained  for  six 
years'  arrears  of  rent  accrued  due  up  to  Michaelmas,  1844 ; 
and  the  question  is,  whether,  at  the  time  of  the  distress,  his 
title  to  this  rent  had  been  extinguished  by  lapse  of  time. 

The  Court  has  already  given  its  opinion,  that,  if  it  was, 
the  pleadings  are  proper. 

The  second  section  of  the  act,  so  far  as  it  applies  to  the 

(a)  7  Ad.  &  E.  843.     See  12  Ad.  &  £.  341. 
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present  caBe,  enacts,  that  no  person  shall  make  an  entry  or         1847. 
distress,  or  bring  any  action  to  recover  any  land  or  rent,      ^^owwT 

but  within  twenty  years  next  after  the  time  at  which  the  «• 

.  _  ,  ,  _.  _.  .  .         .         DkBsauvoir. 

Tight  to  make  such  entry  or  distress,  or  to  bnng  such  action, 

first  accrued  to  the  person  making  or  bringing  the  same. 
In  this  case^  as  all  rent  was  paid  up  to  Michaelmas,  1824, 
no  distress  could  have  been  made  prior  to  Michaelmas, 
1825.  Therefore,  if  the  question  depended  entirely  on  this 
2nd  section,  the  distress  made  in  May,  1845,  i.e.,  within 
twenty  years  from  Michaelmas,  1825,  would  seem  to  have 
been  made  in  due  time.  But  the  question  does  not  turn  ex- 
clusively on  this  section ;  for,  in  the  3rd  section,  the  Legis- 
lature, apparently  considering  that  difficulties  might  exist 
as  to  the  exact  point  of  time  from  whence  the  twenty  years 
should  begin  to  date,  has  proceeded  to  fix  that  point  in 
many,  if  not  in  all,  possible  cases.  The  language  of  thp  third 
clause,  so  far  as  it  is  applicable  to  this  case,  is  as  follows : — 
^^  And  be  it  frirther  enacted,  that,  in  the  construction  of 
this  act,  the  right  to  make  an  entry  or  distress,  or  to  bring 
an  action  to  recover  any  land  or  rent,  shall  be  deemed  to 
have  first  accrued  at  such  time  as  hereinafter  mentioned, 
that  is  to  say,  when  the  person  claiming  such  land  or  rent 
shall  have  been  in  possession  or  in  receipt  of  the  profits  of 
such  land,  or  in  receipt  of  such  rent,  and  shall,  while  en- 
titled thereto,  have  been  dispossessed  or  have  discontinued 
such  possession  or  receipt,  then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  of  such  dispossession,  or 
discontinuance  of  possession,  or  at  the  last  time  at  which 
any  such  profits  or  rent  were  or  was  so  received."  Here 
the  defendant  was,  up  to  1826,  in  receipt  of  the  rent  in 
question,  and  afterwards  discontinued  such  receipt;  so  that 
he  comes  precisely  within  the  description  of  the  persons 
referred  to  in  the  first  branch  of  the  statute ;  and  the  ques- 
tion is,  whether,  in  such  a  case,  the  statute  meant  abso- 
lutely to  fix  the  point  from  which  the  twenty  years  are  to 
date,  at  the  day  on  which  the  last  payment  of  rent  was 
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made,  or  to  enable  the  party  daiming  to  calculate  from 
O  wBN  ^^^  dAtej  or,  at  his  option,  from  the  time  when  he  discontinued 
V-  the  receipt  of  the  rents.    We  think  the  former  is  the  true 

construction,  and  that,  m  the  case  of  rent»  the  calculation 
must  always  be  made  from  the  last  actual  receipt.  Al- 
though the  clause  in  this  branch  of  it  seems  to  present  an 
alternative,  yiz.  either  the  discontinuance  of  possesmon  or 
the  last  actual  receipt;  yet  we  think  that»  in  truth,  no 
altematiye  is  contemplated. 

The  statute,  it  will  be  observed,  provides,  in  the  same 
sentence,  both  for  the  case  of  land  of  which  a  party  has  been 
dispossessed,  and  for  that  of  rent  which  he  has  ceased  to 
receive ;  and  the  sentence  must  be  read,  not  as  giving  in 
either  case  a  choice,  but  reddendo  singula  singulis,  Le., 
fixing  the  actual  moment  of  dispossession,  or  discontinuance 
of  poBsesdon,  as  the  point  from  which  the  twenty  yeara  are 
to  run,  In  the  case  of  land  of  which  a  party  has,  at  some 
moment  of  time,  ceased  to  be  in  actual  possession,  and  the 
last  actual  payment  of  rent,  as  the  point  from  which  the 
twenty  years  are  to  run  in  the  case  of  a  party  ceasing  to 
receive  rent.  The  object  of  the  le^slature  seems  to  have 
been  to  fix  a  point,  the  exact  position  of  which  should 
be  perfectly  clear,  rather  than  one  which  should,  abstract- 
edly considered,  be  the  most  just 

The  last  payment,  in  the  case  of  rent,  is  a  point  of  time 
which  could  admit  of  no  doubt;  whereas  the  time  at  which 
a  party  has  discontinued  the  receipt  of  rent  is  obviously  a 
point  of  time  very  difficult  to  ascertain.  When  does  a 
party  entitled  to  rent  '*  discontinue  "  its  receipt  ?  Does  he  do 
so  by  not  receiving  it  on  the  day  on  which  it  is  due  ?  Or, 
if  not,  how  soon  aflerwards  ?  There  would  be  very  great 
difficulty  in  fixing  any  such  point  Add  to  which,  the 
expression,  in  this  part  of  the  clause,  is  not  discontinuance 
ofreceipty  but  discontinuance  of  possession  ;  language  which 
appears  to  us  to  apply  to  the  case  not  of  rent  but  of  land. 

It  must  not,  however,  be  overlooked,  that  there  are  diffi- 
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culties  in  this  construction.    In  the  first  place,  the  twenty         1847. 
years  are  thus  made  to  comprise  a  space  of  time  during        ^^ 
which  the  party  could  not  have  instituted  any  proceedings,  »• 

and  during  which,  therefore,  he  is  guilty  of  no  laches  in 
not  instituting  legal  proceedings.  The  general  principle 
of  the  Statutes  of  Limitations  has  been  to  fix  the  period 
dming  which  a  party  having  a  right  to  institute  legal 
proceedings  may  exercise  that  right,  and  that  principle, 
in  the  clause  now  under  consideration,  is  fully  adhered 
to  in  the  case  of  land.  A  person  dispossessed  of  land 
is  allowed  twenty  years  from  the  time  of  his  being  dis- 
possessed, and  during  all  that  period  he  may  bring  his 
ejectment.  But  a  person  disseised  of  rent  has  (according  to 
the  construction  we  adopt)  only  twenty  years  from  the  last 
payment;  and  so  if  an  annual  rent  has  been  paid  on  the 
day  on  which  it  is  due,  and  afterwards  unjustly  withheld, 
the  party  aggrieved  has  only  nineteen  years  instead  of 
twenty,  during  which  he  can  bring  his  action  or  distrain ; 
for  during  the  first  year  of  the  twenty  it  is  plain  that  he 
has  no  right  of  distress  or  action  at  all.  This  is  undoubtedly 
an  anomaly,  but  it  must  still  exist  in  many  cases,  whatever 
construction  we  put  on  the  branch  of  the  third  section  now 
under  consideration;  for  the  second  branch  of  tlie  same 
section  provides  for  the  case  of  a  party  dying  seised  of  a 
rent,  and  enacts  that  in  such  case  '*  the  right  of  the  heir  or 
devisee  to  make  a  distress,  or  bring  an  action,  shall  be  deemed 
to  have  first  occurred  at  the  time  of  the  death  of  the  party 
dying ;  and  it  is  plain  that  the  period  of  twenty  years  may 
thus  include  time  during  which  no  right  of  action  or  dis- 
tress will  have  existed ;  and  the  same  objection  applies  to 
the  other  branches  of  the  third  section,  which  provide  for 
the  cases  of  parties  claiming  by  purchase,  parties  claiming 
reversionary  interests,  and  persons  claiming  under  breaches 
of  condition.  It  applies  also  to  the  very  common  case  of 
tenancies  from  year  to  year,  provided  for  by  theeighth  section, 
where  the  end  of  the  first  year  of  the  tenancy,  or  the  last 

VOL.  XVI.  P  P  M.  w.  * 
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1647.  disabilities,  but  who  should  become  disabled  before  any  rent 
Owiu  ^^"^  accrued  du^  and  the  case  of  a  person  rlnimmg  under  a 
settlement,  who  may  be  a  feme  sole  when  her  title  acoruet^ 
but  may  be  under  coverture  before  she  has  any  title  to 
distr^  or  sue  for  reot ;  and  so  ae  to  the  other  cases  pro- 
vided for  by  the  third  section.  The  same  thing  may  be 
sud  of  the  eighth  secUon.  For  these  reaaonsi  though  we  are 
fully  seuuble  of  the  incongruities  of  the  case,  yet  we  feel 
bound  to  act  on  the  plain  and  natural  construction  of  the 
language  of  the  third  sectioQi  and  to  hold  that  the  right  of 
the  defendant  in  this  case  to  distnun  must  be  taken  to  have 
first  accrued  on  the  15th  day  of  January,  1825,  when  tlie 
last  payment  was  made,  and  so  that  the  disUreas  made  in 
May,  1845,  was  unlawful,  all  right  to  the  rent  having  been 
extinguished  before  that  time.  The  rule  must  therefore  be 
made  absolute  (a). 

[It  being  stated  for  the  defendant,  that,  as  the  learned 
Judge  at  the  trial  was  of  opinion  in  favour  of  the  defendant, 
he  bad  had  no  opportunity  of  tendering  a  bill  of  ezceptionsi 
so  ibaX,  as  he  could  not  distrain  agun,  he  would  be  alto- 
getJier  concluded  by  the  above  judgment  from  carrying  the 
question  into  a  court  of  error,  the  Court  inclined  to  grant  a 
new  trial  on  payment  of  costs,  but  intimated  that  the  best 
course  would  be  for  both  parties  to  consent  to  a  special 
verdict,  which  was  ailerwards  ^reed  to  on  terms.] 

{a)  See  &mden  v.  Gtneard,  nhd.  &  W.  48. 
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The  Attorney-General  v.  Hallett.  Feb.  9. 

1  HIS  was  an  information  in  the  nature  of  a  bill^  filed  hj  An  information 
the  Attorney-General  on  the  part  of  the  Crown^  for  an  in-  tomey-Genenl 
junction  to  restrain  the  defendant  from  cutting  down  trees  ll^^iQ^^ation 
and  underwood  growing  in  Kington  Wood,  in  Essex.     It  ^  »f«;  P«- 

^^  "  ^  ?ioiib1j  filed 

stated,  that,  in  Hilary  Term  1846,  the  Attorney-General  had  against  the  de- 
filed an  information  against  the  defendant,  stating,  in  sub-  encroachment 
stance,  that  Her  Majesty,  in  right  of  her  Crown,  was  seised  of  royS™onMt  of 
the  forest  of  Waltham,  in  the  county  of  Essex,  and  that  she  Waitham,  by 

inclosing  land 

and  all  her  ancestors,  kings  and  queens  of  England,  had  therein  (aboat 
continually  held  and  enjoyed  the  said  forest,  and  the  game  wiUi^adlteh 
of  wild  beasts  and  fowls  of  forest,  chase,  and  warren,  »nd*Bn<»;  and 

'  '  '   that  pending 

coming  and  arising  of  and  from  the  said  forest,  and  all  the  judgment  of 
rights,  franchises,  &c  appertaining  thereto,  without  any  demurrer  in 
disturbance,  title,  or  claim  made  thereto,  until  the  commit-  defendant  had 
ting  of  the  ofiences  after  mentioned,  and  still  of  riirht  very  lately  com- 

^  ^  "        menoed  cuttmg 

ought  to  have  and  enjoy  the  same,  &c. :  yet  that  the  de-  down  and  dear- 

fendant   had,    in    1844,    encroached   on   the  soil  of  the  ^Uy^^and^ 

forest,  by  unlawfully  erecting  a  fenc«  and  digging  a  ditch  ^h/STdro ha- 

upon  the  soil  thereof,  and  thereby  had  inclosed  for  his  own  closed  by  him ; 

use,   and  divided  from  the  residue  of  the  forest,  a  consi-  being  part  of 

derable  extent  of  the  soil  thereof.     The  defendant  pleaded  covert'of*Uic 

to  this  information,  and  the  Attorney-General  demurred  to  'o'^"'-  .'^^ 

•^  present  mfor- 

his  pleas ;  and,  in  last  Hilary  Term,  the  demurrer  was  ar-  mation  prayed 
gued,  upon  which  the  Court  had  postponed  its  judgment  ant  might  be 
The    present    information    then    stated,    that    the    said  ^*^^y~" 
Bichard  Hallett  had  very  lately  commenced  cutting  down  ™<*"  *^  o^ 

11      t        1    Ti  1  underwood 

and  clearing  away  all  the  holly  trees  and  underwood  growing  within 
in  that  part  of  the  forest  called  Kington  Wood,  which  answ^^ted^ 

that  the  defend- 
ant was  seised  in  fee  of  the  locus  in  quo  by  having  bought  it  three  years  before ;  that  it  was  not 
part  of  or  within  the  forest,  and  that  he  cut  the  holly-trees  and  underwood  at  the  proper  season, 
and  in  the  course  of  the  proper  management  of  the  estate ,  as  it  had  been  cut  for  the  last  twenty 
years : — Held,  that  the  vert  of  a  forest  is  a  necessary  part  of  it ;  still  as  no  irreparable  injury  to 
the  Tert  was  shewn  in  this  case,  the  act  of  the  defendant,  assuming  the  locus  in  quo  to  be  within 
the  forest,  was  a  trespass  in  the  nature  of  waste,  which  might  be  compensated  in  damages,  and 
therefore  that  no  injunction  could  be  granted. 
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1847.  were  and  are  growing  on  that  part  of  the  forest  which 
Arr.-GEy.  ^^  heea  encroached  upon  and  inclosed  hj  the  defendant, 
„    V*  and  sold  and  disposed  of  the  said  trees  and  underwood 

Hallbtt.       ^      ,  .  J^ 

for  his  own  profit,  and  that  he  had  threatened  and  in- 
tended to  cut  down  all  the  other  trees  and  underwood 
standing  within  that  part  of  the  said  forest  which  he  had  so 
encroached  upon  and  inclosed ;  that  the  trees  and  under- 
wood cut  down  and  threatened  to  be  cut  down  form  part 
of  the  vert  and  covert  of  the  said  forest,  and  that  the  pro- 
perty of  the  trees  within  the  said  forest,  that  form  part  of 
the  vert  and  covert  thereof,  is  vested  in  her  Majesty.  The 
prayer  of  the  information  was,  that  the  defendant  might  be 
restrained  from  cutting  or  clearing  away  any  more  trees  or 
underwood  growing  within  the  forest.  Affidavits  sworn  on 
the  29th  January,  and  filed  on  the  2nd  February,  and  used 
in  support  of  the  information,  alleged,  that  on  and  before  the 
19th  January,  1847,  the  defendant  had  begun  to  cut  down 
holly  trees  and  underwood,  bushes,  willow  and  other  treesi, 
in  Kington  Wood,  and  had  threatened  to  cut  down  every 
thing  standing  within  a  space  of  about  60  yards  wide,  and 
more  than  a  quarter  of  a  mile  long.  On  the  3rd  February 
a  notice  of  this  motion,  intitled  as  '*  Between  her  Majesty's 
Attorney-General,"  informant,  and  the  defendant,  by  Eng- 
lish information,  was  given  to  the  defendant  by  the  solici- 
tor of  the  Board  of  Woods  and  Forests. 

By  his  answer,  filed  6th  of  February,  1847,  the  de- 
fendant first  denied  the  encroachment  charged,  and  stated 
that  the  information  of  Hilary  Term,  1846,  was  filed 
against  him  by  reason  of  his  having  repaired  a  fence 
and  ditch  belonging  to,  and  situated  on,  an  estate  called 
Kington  Wood,  of  which  he  was  seised  in  fee,  and  which 
was  not  part  of  the  forest  or  within  it;  that  that  infor- 
mation alleged  that  the  place  where  the  fence  and  ditch 
were  was  parcel  of  the  forest,  and  that  the  pleas  de- 
murred to  denied  that  allegation;  that  the  defendant,  at  the 
proper  season,  commenced  cutting  the  sud4iolly  trees  and 
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underwood,  and  had  frequently  cut  them  without  hin- 
derance  during  the  three  years  for  which  time  the  estate  had 


Att.-Gin. 


Hallbtt. 


been  his  property ;  that  they  had  been  cut  in  like  manner  v. 

by  former  owners,  during  twenty  years  and  upwards,  and 
that  he  had  been  informed,  and  verily  believed,  that  they  had 
been  cut  in  like  manner  by  the  owners  of  the  estate  called 
Kington  Wood,  during  a  much  longer  period  back,  and 
that  the  cutting  of  the  holly  trees  and  underwood  was 
proper  and  seasonable,  and  in  the  course  of  the  proper 
management  of  the  estate  (a). 

The  SoUcUor-General  and  G.  B.  Maule,  in  support  of 
the  motion. — The  question  now  pending  for  the  judgment 
of  the  Court,  on  the  information  of  Hilary  Term,  1846, 
is,  whether  the  estate  of  the  defendant  is  parcel  of  the 
forest;  and  the  further  waste  complained  of  in  this  in- 
formation has  been  committed  during  the  time  taken  by 
the  Court  to  deliberate  on  that  question.  [^Rolfe,  B. — 
The  defendant  denies  that  Eangton  Wood  is  part  of  the 
forest,  and  therefore  denies  that  it  is  in  the  Crown.  Then 
the  ordinary,  if  not  the  invariable  rule  in  equity  is,  that 
where  title  is  bon&  fide  in  dispute,  there  cannot  be  an  in- 
junction pending  the  suit.]  The  forest  law  here  applies. 
The  defendant  admits  that  he  is  cutting  down  the  wood  on 
his  estate ;  now,  if  that  estate  is  not  in  the  forest,  the  de- 
fendant's inconvenience,  in  being  enjoined  from  cutting  it 
down  in  the  interval  pending  the  judgment  of  this  Court,  is 
small  compared  with  the  injury  sustained  by  the  Crown,  if 
the  defendant's  estate  proves  to  be  within  the  forest,  and 
yet  the  defendant  is  permitted  to  cut  it  down.  An  injunc- 
tion pendente  lite  is  all  that  is  asked ;  the  defendant  can 
only  suffer  a  little  delay.  The  injury  to  the  Crown  is  irre- 
mediable ;  it  will  lose  all  the  vert,  for  the  trees  and  under- 
wood are  vert.    A  royal  forest  ''  est  tuta  ferarum  mansio, 

(a)  See  Hampton  y.  Hodges^  8  Ves.  105. 
VOL.  XVI.  Q  Q  M.  W. 
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18^7.        non  quarumlibet,  sed  Bilvestrium,  non  quibuslibet  in  locis, 
Att.^Gbn.     ^^  certis  et  ad  hoc  idoneis ;  unde  foresta  E  mutata  in  O 
«•  quasi  foresta,  hoc  est,  ferarum  static."     Ockam,  cap.  '^Quid 

regis  foresta,''  cited  Co.  Litt.  233.  a.  A  forest  consists  of 
soil,  covert,  laws,  courts,  judges,  officers,  game,  and  certain 
bounds.  4  Inst.  280.  ^'Yert  or  viridis,  verd,  greenhue,"  falls 
under  the  term  ''covert"  Manwood  (a),  3rd  edit,  chapters  6 
and  8,  pi.  1,  in  speaking  "of  the  woods  and  coverts  of  a  forest, 
and  of  their  differences,"  says, "  it  hath  been  already  declared 
before  that  every  forest  must,  of  necessity,  be  replenished 
with  wood  great  and  coverts,  for  the  succour  of  the  wild 
beasts,  both  of  the  forest  and  chase,  and  therefore  the  laws  of 
the  forest  specially  provide  for  the  preservation  of  their  woods 
and  coverts,  whether  they  be  the  woods  of  the  king  or  of  any 
other  person;  so  that  if  any  man  cut  wood  within  the  forest, 
although  that  the  soil  whereon  those  woods  do  grow  be  his 
own  freehold,  yet  he  may  not  cut  down  or  fell  his  woods 
and  coverts  there."  Lord  Coke,  in  4  Inst  280,  thus  describes 
it:  ''Viridis,  greenhue,  a  viriditate;  the  French  calleth 
it  verd,  and  we  vert;  whatsoever  beareth  green  leaf,  but 
specially  of  great  and  thick  coverts.  And  vert  is  of  divers 
kinds,  some  that  may  serve  as  well  for  food  of  men  as  of 
beasts,  as  pear,  chestnut,  apple,  service,  nut  and  crab-trees, 
&c,  and  for  the  shelter  and  defence  of  the  game :  some 
called  hautboys,  serving  for  food  and  browse  of  and  for  the 
game,  and  for  the  defence  of  them,  as  oaks,  beeches,  &c. 
Some  hautboys  for  browse  and  shelter  and  defence  only,  as 
ashes,  poplars,  &c."  He  then  mentions  other  trees  and 
bushes  as  being  also  vert,  including  brakes,  gorse  and  heath, 
as  fit  food,  shelter,  or  hiding  of  the  beasts  of  forest,  and 
adds,  that  herbs  and  weeds,  though  green,  are  not  vert 
Manwood  treats  holly  trees  as  "over  vert,"  or  hautp-bois  (i), 
and  shews  that  every  tree  which  grows  within  a  forest,  even 
on  arable  land  there,  whether  haut-bois  or  sub-bois,  is  vert, 

(a)  Chap.  8,  pi.  1,  p.  134.  (b)  3rd  edit  121,  chap.  6. 
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being  in  the  king's  poseesBion  (a).     [Parhe,  B.— There  is  no        1847. 
doubt  that  woods  are  a  necessary  part  of  a  forest,  for  there     att.^Gbit.  4 

is  no  shelter  for  the  beasts  of  forest  without  it     If  all     __  «• 

Hallitt. 

the  vert  were  destroyed  oyer  the  whole  forest,  there  might 
be  an  end  of  the  forest  so  far,  for  without  wood  there  would 
be  no  shelter  for  the  beasts  of  forest.  The  question  is, 
whether,  in  this  case,  such  an  irreparable  injury,  in  the 
nature  not  of  mere  waste  but  of  destruction,  has  been  com- 
mitted or  threatened,  as  will  induce  this  Court  to  interfere, 
supposing  there  is  a  fair  question  of  title.  The  defendant 
does  not  say  that  the  Crown  has  a  forest  there,  or  that 
if  the  particular  spot  were  part  of  the  forest,  the  trees  cut 
down  would  be  vert]  By  the  forest  law,  a  man  who  is 
owner  of  freehold  land  within  a  forest,  may  not  cut  down 
trees  there.  Injunctions  to  restrain  parties  holding  lands  in 
the  forest,  but  not  owning  the  fee,  from  cutting  wood 
growing  on  their  lands,  have  often  been  granted  at  the  suit 
of  the  Attomey-GeneraL  The  defendant  was  about  to 
make  a  clearance  of  the  whole  land.  [Alderson,  B. — The 
test  by  which  an  injunction  will  be  granted  or  refused  is, 
whether  the  act  complained  of  is  an  irreparable  injury  (i), 
or  a  trespass  only.  Now  grubbing  up  the  underwood  is  not 
chained,  and  on  cutting  it  to  the  germins,  the  defendant  left 
the  stumps  to  grow  again  {c) ;  the  taking  the  crop  of 
underwood  would  not  be  an  irremediable  injury  to  the  sub- 
ject-matter, for  it  would  grow  up  again.  This  is  an  appli- 
cation in  equity.  Now,  in  equity,  if  a  wood  is  claimed  in 
ejectment  against  a  party  in  possession,  no  injunction  lies  in 
general  against  him  for  cutting  it]  The  locus  in  quo  is 
not  the  simple  wood  of  an  individual,  it  is  a  royal  forest. 
By  the  mere  act  of  cutting  the  wood  the  covert  is  lost  to 
the  deer,  so  that  as  to  them  the  injury  is  for  several  years 

(a)  3rd  edit.  121,  chap.  6.  found  in  the  sea. 

{b)  See  Cowper  y.  Baker ,  17  (c)  See  Manwood^  3rd  edit, 

Yes.  128 :  case  of  nodules  of  clay     147, 148. 

QQ2 
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irreparable.     [Parker  B. — ^Were  the  whole  forest  cut  down^ 
the  injury  would  be  irreparable  (a),  but  is  this  injury  to  a 
V*  part  more  than  a  trespass  ?]     Though  this  piece  of  land 

may  be  small,  other  parties  in  the  defendant's  situation  may 
each  cut  down  the  trees  on  his  land,  so  as  to  destroy  the 
whole  forest  gradually.  Manwood,  in  chapter  8,  pi.  4,  "as 
to  what  shall  be  said  to  be  waste  by  the  laws  of  the  forest,*' 
says,  "to  fell  or  cut  down  any  covert  or  coverts  of  woods 
in  the  forest,  without  license,  although  that  the  same  be 
growing  in  a  man's  own  lands  of  inheritance,  is  so  great  an 
offence  to  the  forest,  that  the  same  not  unworthily  taketh  the 
name  of  a  waste  of  the  forest."  [Parke,  B. — Still  the 
question  is,  whether  the  locus  in  quo  is  part  of  the  forest. 
Suppose  ejectment  to  be  brought  for  meadow  land,  no  in- 
junction would  lie  to  prevent  a  party  from  converting  it 
into  arable  land  pending  the  cause.  Alderson,  B. — This 
act  on  land  within  a  forest  would,  without  doubt,  be  waste. 
The  question  is,  whether,  pending  a  trial  of  a  fact  as  to  title, 
we  should  grant  an  injunction.  We  restrain  a  tenant  who 
has  covenanted  not  to  convert  meadow  into  arable,  because 
there  is  no  question  of  title.  If  the  Court  should  decide 
that  this  land  is  part  of  the  forest,  an  injunction  would  be 
immediately  granted.  If  an  ejectment  were  brought  for  a 
house,  the  Court  would  probably  grant  an  injunction  to 
prevent  it  from  being  pulled  down,  or  its  character  from 
being  entirely  changed.  If  the  defendant  admitted  his  lands 
to  be  within  the  forest,  but  claimed  a  right  to  cut  down  the 
timber,  the  case  would  be  different ;  here  he  denies  that 
the  land  is  parcel  of  the  forest  Parke,  B. — We  are  all 
agreed  that  cutting  down  the  vert  is  waste,  and  a  destruc- 
tion, pro  tempore,  of  the  forest,  though  it  may  be  repaired 
when  the  germins  grow  again.]    The  forest  law  is  quoad 


(a)  See  Hiomas  v.  Oakley,  18  ance ;  and  Bourne  v.  Taylor,  10 
Yes.  18G,  as  to  taking  away  coal.  East,  189.  See  St,  JohtCs  College 
the  substance    of  the   inherit-     v.  Carter,  4  Mylne  &  Craig,  497* 
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royal  forests  part  of  the  common  law.    The  word  "waste"        1847. 
is  differently  interpreted  by  the  forest  law.     Again,  Man-     Arr.-G«K. 

wood  draws  a  distinction  between  waste  and  destruction  in     „   •• 

Hallett. 

a  forest  (a).     [^Alderion,  B. — All  that  admits  the  land  held 
by  a  subject  in  severalty  to  be  within  the  ambit  of  the  fo- 
rest.] Suppose  the  Crown  to  succeed  in  obtaining  judgment, 
it  has  in  the  meantime,  and  for  many  years,  lost  the  covert 
and  food  for  its  deer.     Manwood  says  (A),  "And  if  a  man 
do  fell  his  woods,  which  are  coverts  within  a  forest,  without 
license,  and  yet  doth  so  enclose  and  fence  those  woods  roimd 
about,  that  they  are  well  preserved  to  grow  again,  and  that 
in  a  short  time,  then  that  shall  be  a  waste  of  the  forest,  for-, 
asmuch  as  the  covert  of  the  forest  is  thereby  lessened  and 
wasted.     For,  as  it  is  held  at  the  common  law,  that  if  a 
tenant  for  term  of  life  do  cut  down  woods  and  fell  them, 
that  is  a  waste,  although  that  the  same  woods  do  grow 
again ;  even  so  it  is  by  the  forest  law,  that  if  a  man  do  cut 
down  a  covert  of  a  forest  without  license,  the  same  is  a 
waste  of  the  forest,  although  that  the  covert  doth  grow 
again,  forasmuch  as  the  same  felling  of  the  covert  shall,  for 
a  time,  cause  the  exile  and  banishment  of  the  wild  beasts 
from  that  place."    [AldersoUy  B. — ^Lord  JEldon  says,  in  Hati" 
son  V.  Gardiner  (c),  "  I  remember  when  in  a  case  of  trespass, 
unless  it  grew  to  a  nuisance,  an  injunction  would  have  been 
refused,  and  even  in  the  case  of  waste,  if  by  temporary 
acts  from  time  to  time,  merely  the  subject  of  an  action,  and 
not  bringing  along  with  it  irreparable  mischief.   Lord  Hard- 
wicke  thought  it  was  granted  only  as  following  the  relief. 
Lord  Thurhw  had  great  difficulty  as  to  trespass.     I  have  a 
note  of  a  remarkable  case,  in  which  the  name  of  one  of  the 
parties  was  Flamang.     There  was  a  demise  of  close  A  to 
a  tenant  for  life,  the  lessor  being  landlord  of  an  adjoining 
close,  B.    The  tenant  dug  a  mine  in  the  former  close.    That 

(a)  Manwood,  ch.  8,  «  Waste  {h)  Chap.  8,  pi.  4,  p.  148. 

in  Forests,"  pi.  4, 3rd  edit.  p.  147.         (<?)  7  Ves.  305,  307. 
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was  wafite  from  the  privity.  But  when  we  asked  for  an 
injunction  against  his  digging  in  the  other  close^  though  a 
continuation  of  the  working  in  the  former.  Lord  TTiurlaw 
hesitated  much,  but  did  at  last  grant  the  injunction ;  first, 
from  the  irreparable  ruin  of  the  property  as  a  mine ;  se- 
condly, as  it  was  a  species  of  trade ;  and  thirdly,  upon  the 
principle  of  this  Court  enjoining  on  matter  of  trespass, 
where  irreparable  damage  is  the  consequence  (a).  This  led 
to  Robmsan  v.  Lard  Byron  (&),  and  the  other  cases  in  which 
also  this  principle  operated,  that,  unless  there  was  some 
jurisdiction  to  preyent  it,  there  would  be  great  failure  of 
justice  in  the  country.  The  ground  of  that  case  was  irre- 
parable mischief,  and  irreparable  mischief  that  would  have 
been  done  before  there  could  have  been  any  trial  at  law,  as  to 
the  right  claimed  to  let  off  the  water.  Isaac  y.  Humpage  (c) 
is  a  case  on  its  own  particular  circumstances,  certainly 
not  standing  upon  the  notion  of  irreparable  waste."  Ac- 
cording to  that,  unless  something  in  the  nature  of  iirepar 
rable  waste  is  likely  to  occur  during  the  time  which  may 
be  occupied  in  trying  the  cause,  the  Crown  ought  to  wait 
for  its  injunction*  The  cutting  holly  trees  cannot,  in 
this  case,  be  made  out  to  be  irreparable  damage  by  forest 
law,  because  the  question  of  title,  whether  it  is  part  of  the 


(a)  In  Thomoi  y.  Oakky^  18 
Yes.  186,  Lord  Eldon  says :  <'  I 
have  frequently  alluded  to  the 
case  upon  which  Lord  Tkurhw 
first  hesitated  :'*  then,  after  re- 
stating the  facts  of  the  case  of 
Flamangy  adds,  that  in  the  result 
Lord  Thwrlow  held  *Hhat,  if  the 
defendant  was  taking  the  sub- 
stance of  the  inheritance,  the  li- 
berty of  bringing  an  action  was 
not  all  the  relief  to  which  in 
equity  he  was  entitled.  The  in- 
terference of  the  Court  is  to  pre- 
vent your  having  that  which  is 


his  estate.  Upon  that  principle 
Lord  TT&tf Wolff  granted  the  injunc- 
tion as  to  both  [closes,  viz.  that 
demised,  as  well  as  that  not  de- 
mised to  the  defendant].  That 
has  been  since  repeatedly  fol- 
lowed [see  Mitchell  v.  I>are,  6 
Yes.  147] ;  and  whether  it  was 
trespass  under  the  colour  of  an* 
other's  right  actaally  existing  or 
not.'» 

(b)  1  Bro.  C.  C.  588. 

(c)  3  Bro.  C.  C.  463 ;  as  to 
which  see  note  in  1  Yes.  jun., 
431. 
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forest,  in  not  yet  decided.     If  it  should  follow  from  the        1847. 
judgment  of  the  Court  that  it  ia,  doubtless  an  injunction     att-Gbic, 
must  be  granted.]     Suppose  a  man  to  sue  in  ejectment  for  ^* 

a  house,  claiming  absolute  title  to  a  fine  ancient  room  in  it, 
would  not  an  injunction  be  granted,  if  the  person  in  posses- 
sion threatened  or  began  to  alter  its  antique  character, 
which  was  incapable  of  restoration  ?  [Piatt,  B. — There 
the  subject  case  of  controversy  would  be  agreed  on,  as 
being  a  room.  Here  it  is  doubted  whether  this  land  is 
part  of  the  forest  Aldersan,  B. — Had  the  defendant  ad- 
mitted the  land  to  be  within  the  ambit  of  the  forest,  and 
claimed  a  right  nevertheless  to  cut  down  timber  or  vert 
there,  that  destruction  would  be  an  irreparable  injury  to  the 
rights  of  the  Crown  over  that  land.]  Manwood  proceeds, 
p.  150,  ''And  as  at  the  common  law,  if  a  tenant  for  term  of 
years  do  willingly  suffer  a  meadow  to  be  drowned  with 
water,  whereby  the  same  doth  become  full  of  rushes  and 
barren,  or  if  he  do  plough  up  his  meadow  land  and  make 
the  same  arable  land,  that  is  said  to  be  a  waste,  so  likewise, 
if  a  man  have  a  meadow  ground  or  pasture  lying  within 
the  Bang's  forest,  without  the  covert  of  the  forest,  and  the 
owner  of  the  same  doth  plough  up  his  meadow  or  pasture 
ground,  which  hath  not  been  usually  ploughed  nor  sown 
before,  and  so  convert  the  same  into  tillage,  it  shall  be 
said  to  be  a  waste  of  the  forest"  Again,  in  chapter  0, 
speaking  of  ''Assarts  of  a  forest,"  he  says,'  "Even  as  a  waste 
by  the  laws  of  the  forest  is  accounted  one  of  the  greatest 
offences  or  trespasses  that  can  be  done  to  the  vert  of  the 
forest,  because  the  same  is  a  felling  down  and  destroying  of 
the  thickets  and  coverts  of  a  forest,  that  is  to  say,  the  vert 
or  greenhue,  be  it  great  wood  or  underwood,  bushes,  thorns, 
or  any  covert  that  beareth  green  leaf,  so  likewise  an  assart 
of  the  forest  is  the  greatest  offence  or  trespass  of  all  others, 
and  there  is  none  like  unto  it  that  can  be  done  unto  the  vert 
of  the  forest,  for  every  assart  of  a  forest  doth  contain  in  it 
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1847*  ft  waste  and  destruction  of  the  vert  and  covert  of  the  forest, 
^  '^  ^  and  more,  for  whereas  a  waste  of  a  forest  is  but  the  felling 
*  '"v.  ■'''  or  cutting  down  of  the  coverts,  which  may  grow  again  and 
become  covert  in  time,  an  assart  is  the  plucking  up  hj  the 
roots  of  those  woods  which  are  thickets  or  coverts  of  ihe 
forest,  to  make  the  same  pasture  or  arable  land."  Bishops 
and  incumbents,  having  qualified  fees  in  their  sees  and 
glebes,  have  been  restrained  by  injunction  at  suit  of  the 
patrons,  for  cutting  trees  or  digging  stones  there  :  Knight 
V.  Moseley(a).  Suppose  such  defendants  set  up  a  title  in 
themselves  to  the  trees  or  quarries,  in  a  right  independent 
of  their  sees  or  benefices,  would  the  injunction  have  been  re- 
fused ?  [^Rolfe,  B. — As  the  defendant,  in  the  case  cited,  did 
not  answer,  but  demurred,  he  admitted  a  part  of  the  waste 
committed,  so  that  the  point  now  put  is  not  there  decided.] 
The  setting  up  title  to  stock  would  equally  prevent  an 
injunction  against  selling  it  out.  In  Lowther  v.  Stam^ 
per  (A),  Lord  Hardwiche  refused  an  injunction  to  stay 
waste  in  digging  a  coal  mine,  till  the  answer  was  come  in, 
or  the  defendant  had  made  default  in  not  putting  in  his 
answer,  because  it  appeared  that  the  defendant  set  up  a  right 
to  the  inheritance  of  the  estate  in  which  the  mines  were 
dug.  Here  the  answer  is  put  in.  [AJdencny  B. — In  Lord 
Hardwicke^s  time  injunctions  were  not  granted  as  they  have 
subsequently  been.  The  whole  of  that  practice  seems  to 
have  arisen  out  of  the  common  law  writ  of  estrepement,  to 
prevent  injury  pendente  lite,  in  an  action  of  waste  (c)  by 
a  tenant,  where  there  was  privity  of  title.  It  has  been 
only  extended  to  cases  of  trespass  in  which  irreparable 
injury  would  otherwise  have  been  done.]  In  Kinder  v. 
Jones  ((f),  an  injunction  was  granted  to  prevent  trees  from 
being  cut  down,  though  the  title  was  in  dispute.     [Rolfe^ 

(a)  Amb.  176.  Comm.  607. 

{b)  3  Atk.  496.  {d)  17  Vcs.  110. 

(c)  3  Bla.  C.  225 ;  3  Stephen's 
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B. — There  the  timber  was  omftmental^  so  that  the  injury        1847. 
would  have  been  irreparable.     Here  there  is  no  timber,     att  -Gew 
but  holly  trees  only.     There  may,  however,  be  no  dis-  *• 

Hallktt 

tinction  between  the  cases  in  principle.  The  acts  of  waste 
stated  in  the  affidavit  are  the  same  alleged  generally  in 
the  bill  (a).]  In  the  4th  edition  of  Mitford  on  Pleading,  p^ 
135,  there  is  this  passage :  ^'Pending  litigation  the  property 
in  dispute  is  often  in  danger  of  being  lost  or  injured,  and  in 
such  cases  a  court  of  equity  will  interpose  to  preserve  it,  if 
the  powers  of  the  court  in  which  the  litigation  is  pending 
are  insufficient  to  the  purpose.  Thus,  during  a  suit  in  an 
ecclesiastical  court,  for  an  administration  of  the  effects  of 
a  person  dead,  a  court  of  equity  will  entertain  a  suit  for  the 
mere  preservation  of  the  property  of  the  deceased,  till  the 
litigation  is  determined,  although  the  ecclesiastical  court,  by 
granting  administration  pendente  lite,  will  provide  for  the 
collection  of  the  effects.  And  pending  an  ejectment  in  a 
court  of  common  law,  a  court  of  equity  will  restrain  the 
tenant  in  possession  from  committing  waste,  by  felling  tim* 
ber,  ploughing  ancient  meadow,  or  otherwise.  Against  this 
inconvenience  a  remedy  at  the  common  law  was  in  many 
cases  provided,  during  the  pendency  of  a  real  action,  by  the 
writof  estrepement;  and  when  the  proceeding  by  ejectment 
became  the  usual  mode  of  trying  a  title  to  land,  as  the 
writ  of  estrepement  did  not  apply  to  the  case,  the  courts  of 
equity,  proceeding  on  the  same  principles,  supplied  the  de- 
fect." And,  in  page  137,  '' Doubts  have  been  suggested 
how  far  a  court  of  equity  ought  to  interfere  to  prevent 
injury  arising  to  property  pending  a  suit  founded  on  tres- 
pass. This  doubt,  it  should  seem,  ought  to  be  confined  to 
cases  of  mere  trespass,  and  where  the  injury  done  is  not  pro- 
bably irreparable.  But  where  a  doubtful  right  has  been 
asserted  in  a  manner  productive  of  irreparable  injury,  the 

(a)  See  DaniePs  Chancery  Practice,  280, 850. 
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1847-  courts  have  interfered."  The  case  of  Hanson  v.  Gardiner  (a), 
Att.'gik.  ^^^  ^^^^  ^^  cutting  timber  and  digging  mines,  are  then 
„    ^'  stated.     Here  the  answer,  though  it  denies  the  title  of  the 

Crown,  admits  the  title  is  in  dispute.  [Parke,  B. — It  does 
not  say  the  claim  of  the  Crown  is  mere  pretence,  and 
without  weight  or  value.  The  Crown  is  never  out  of 
possession,  but  to  what  period  would  damages  be  recover- 
able if  the  information  succeeded  ?  Aldersan,  B. — Here 
the  Crown  has  no  estrepement,  but  damages  in  lieu  of  it, 
which  may  not  be  equivalent  to  the  injury.]  Injunctions 
to  prevent  dealing  with  property,  during  suit  affecting  it,  are 
common,  e.  g.  with  regard  to  money  in  the  funds  or  bills  of 
exchange.  [Alderson,  B. — If  a  bill  of  exchange  is  handed 
over  to  a  third  party  for  value,  he  would  have  a  title  to  it, 
therefore  the  injury  would  be  irreparable,  for,  as  far  as  the 
contending  parties  are  concerned,  the  bill  would  be  de- 
stroyed.] The  principle  is  the  same  here ;  no  damages  can 
compensate  for  the  injury.  In  one  case  the  injunction  went 
against  carrying  away  manure  from  a  farm,  whidi  would 
injure  it  for  a  considerable  time.  In  Jones  v.  Jones  (i).  Sir 
JV»  Grant,  M.  B.,  said,  '^  I  do  not  see  a  very  jgood  reason 
why  this  Court,  which  interferes  for  the  preservation  of 
personal  property  pending  a  suit  in  the  ecclesiastical  court, 
should  not  interpose  to  preserve  real  property  pending  a 
suit  concerning  the  validity  of  the  devise.'' — Whitechurch 
V.  Holworthy  (c)  was  also  mentioned. 

Willes,  contrfi* — Nothing  appears  on  the  face  of  this 
information  upon  which  the  Court  will  grant  the  injunction 
prayed.  The  defendant's  answer  shews  that  what  is  charged 
as  making  a  fence  and  ditch  is  only  a  repair  of  old  ones. 
[Alderson,  B. — The  making  the  fence  and  ditch  is  not  an 

(o)  7  Ves.  360.  (c)  4  M.  &  Sel.  340 ;  16  Ves. 

\h)  3  Mer.  173.  212,  S.  C. 
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irreparable  injury.  They  might  be  easily  destroyed.]   Then 
the  cutting  the  hollies  was  at  the  usual  season  and  in  the      j^^  q^^ 
proper  manner.    [Aldersan,  B. — Nothing  is  said  about  tim-  ^' 

ber  throughout] — He  was  then  stopped  by  the  Court. 

ParkBi  B. — We  are  all  agreed  that  this  is  not  a  case  in 
which  the  Court  can  interfere  by  ii^unction  before  trial 
The  principle  upon  which  our  refusal  proceeds  is,  that  an 
injunction  is  not  granted  in  the  case  of  an  ordinary  trespass; 
though  in  instances  where,  looking  at  all  the  circumstances, 
it  appears  that  the  act  complained  of  or  threatened  falls 
under  the  description  of  irreparable  injury,  it  wilL  The 
defendant's  act  of  cutting  the  vert  will  amount  to  waste,  if 
the  lands  on  which  it  grew  are  within  the  forest;  but, 
taking  the  information  and  answer  together,  it  has  not  been 
shewn  that  the  cutting  it  at  the  particular  spot,  in  the  man- 
ner and  to  the  extent  alleged,  nor  in  the  ordinary  course  in 
which  it  has  been  cut  for  twenty  years  past  by  the  defend- 
ant and  his  predecessors,  without  interruption  by  the  Crown, 
would  be  irreparable  injury  to  the  forest,  viz.  such  an  in- 
jury as  could  not  be  compensated  in  damages.  No  authority 
has  been  cited  to  satisfy  us  that  the  Court  should  interfere 
in  such  a  case  as  this ;  and  in  the  absence  of  express  autho- 
rity, I  think  we  ought  not  to  grant  the  injunction  prayed. 

AiJ>EBSON,  B. — ^I  am  of  the  same  opinion.  I  take  the 
meaning  of  irreparable  injury  to  be  that  which,  if  not  pre- 
vented by  injunction,  cannot  be  afterwards  compensated 
by  any  decree  which  the  Court  can  pronounce  in  the  re^ 
suit  of  the  cause.  The  case  of  the  wrongful  exhaustion 
of  a  mine  in  the  course  of  a  suit,  is  such  an  instance  (a), 
for  no  decree  can  restore  it  in  its  original  primary  state  to 
the  owner.     But  there  are  no  such  circumstances  here.     It 

(a)  See  ante,  p.  675. 
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1847.        '^^^  ^ot,  nor  could  it  be  contended,  that  the  party  in  posses- 
Att  -G«k      ®^^^  of  land  within  a  forest  may  not  cultivate  it,  take  the 
V-  grass  or  com,  or  cut  underwood  in  the  ordinary  course^ 

though  his  title  may  be  disputed  by  the  Crown.  If  extra- 
ordinary damage  was  to  be  apprehended,  the  Court  would 
prevent  it  by  its  interposition.  Here,  however,  the  defend- 
ant has  done  no  more  than  has  been  done  by  his  predecessors 
during  the  last  twenty  years,  and  in  his  answer  states  that 
he  bought  the  trees  and  underwood  upon  the  locus  in  quo 
separately,  at  a  valuation,  for  £500. 

BoLFE,  B. — ^I  am  of  the  same  opinion,  as  to  the  result  of 
the  waste  alleged.  Originally  the  practice  of  granting  in- 
junctions was  confined  to  cases  where  there  was  privity  be- 
tween the  parties,  though,  as  pointed  out  by  Lord  Eldoti  in 
Hanson  v.  Gardiner  (a),  it  has  been  gradually,  in  the  course 
of  ages,  extended  to  cases  of  mere  trespass,  and,  in  some  in- 
stances, even  to  those  of  disputed  titles.  But  I  do  not  ap- 
prehend that  Lord  Redesdale,  in  that  passage  of  his  work  (b) 
cited  by  Mr.  Maule,  meant  to  say  that  Courts  will  intei^ 
fere  in  cases  where  the  title  set  up  by  the  plaintiff  is  dis- 
puted by  the  defendant,  unless  there  is  a  bon&  fide  subject 
of  litigation,  and  the  reasonable  apprehension  of  great  da- 
mage, amounting  to  irreparable  injury,  being  done  to  the 
property  in  question  in  the  meantime,  if  the  Court  does  not 
so  interfere.  But,  in  this  case,  taking  the  pleadings  on  both 
sides  together,  it  is  not  even  suggested  that  irreparable  in- 
jury would  result  from  the  defendant's  acts.  It  is  merely 
suggested  that  he  is  cutting  down  **  all  the  holly  trees  and 
imderwood,"  and  is  proceeding  to  sell  them.  The  defend- 
ant's account  of  that  is,  that  he  has  done  the  same  thing 
every  year  for  three  years,  and  that  his  predecessors  have 
done  it  every  year  for  the  last  twenty  years,  and  as  he 

( a)  7  Ves.  S07.  (h)  Mitford  on  Pleading,  4th  ed.,  p.  135. 
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verily  believes,  for  many  years  before.     Of  course,  if  these         1847* 
acts  have  been  done  without  right,  and  by  encroachment  on      att.-G»n. 
the  Crown,  it  may  assert  its  title  by  information.     But      „   «'• 
without  going  so  far  as  to  say  that  there  may  not  be  cases 
in  which  the  Court  would  interfere  by  injunction,  where  no 
compensation  in  damages  could  be  given,  or  even  where  it 
could,  it  is  enough  to  say  that  I  do  not  think  this  is  such  a 
case.     It  should  be  recollected  that  irreparable  injuty  may, 
in  many  instances,  be  occasioned  as  easily  by  granting  as 
by  refusing  an  injunction. 

Platt,  B. — The  bill  does  not  suggest  that  any  wilful 
spoliation  of  this  property  has  been  committed  or  threat- 
ened by  the  defendant ;  and  taking  the  bill  and  answer  to- 
gether, it  is  dear  that  what  the  defendant  has  done,  has 
been  merely  in  the  ordinary  mode  of  enjoyment  of  the  par- 
ticular subject-matter  during  the  last  twenty  years.  By 
parity  of  reasoning,  the  cultivation  of  land  within  a  forest, 
which  had  been  usually  cultivated  as  arable,  might  be  in- 
terfered with  during  all  the  pendency  of  the  suit.  Again, 
if  that  cultivation,  or  the  acts  of  the  defendant  here  com- 
plained of,  should  turn  out  to  amount  to  legal  waste,  the 
Crown  would  have  its  remedy  in  damages. 

Injunction  refused. 
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F^.  16.  BouLcoTT  and  Another  w.  George  Woolcott. 

Assumpsit.—  Assumpsit.  The  declaration  stated,  that  certain  per- 
8tated^*tha?cer-  ®^^®  using  the  name  and  style  of  Joseph  Boulcott  &  Co., 
tain  persons       by  that  name  and  desi filiation,  on  4th  February,  1846, 

using  the  name  .     i  .  ...  . 

and  style  of  J.    made  their  bill  of  exchange  in  writing,  and  directed  the 

Boulcott  &  Co.,  X         ^  •  •        xi.  J    i  1      mT 

by  that  name  Same  to  Certain  persons  nsmg  the  name  and  style  oi  Messrs. 
drcJ^rwa'of"'  ^-  ^  ^-  Woolcott,  by  that  name  and  designation,  and 
exchange  on       thereby  required  the  said  Messrs.  G.  &  E.  Woolcott  to  pay 

Messrs.  G.  & 

£.  Woolcott,  to  the  order  of  them,  the  said  J.  Boulcott  &  Co.,  1012. 2s.  lO^f., 
/Ae  Ml rf^bui  to  ^^  ^°®  month  after  the  date  thereof,  which  period  had 
defendant,  who   elapsed  before  the  Commencement  of  the  suit;  and  the  said 

indorsed  it  to  ^ 

plaintiffs.  J.  Boulcott  &  Co.,  by  that  name  and  designation,  then  in- 

the  drawees  did  dorscd  the  said  bill  to  the  defendant,  who  then  indorsed  tlie 

wherd^ue%^iL\  ^^^  ^  ^^^  plaintiffs,  and  the  said  Messrs.  G.  &  E.  Woolcott 

that  the  plain-  jid  not  pay  the  swd  bill,  though  the  same  was  presented  to 

are  the  persons  them  on  the  day  when  the  same  became  due,  of  which  the 

mentioned  in        j  /»     j      x  ^i        i_    j  j  »• 

the  count  as       defendant  then  had  due  notice. 

mdlt\l ofT  ^^^^  P^^  ^  ^^^ ^*  ^"°*'  *^^*  ^^®  plMutiflfs  were  and 
Boulcott  &  Co.,  are  the  said  persons  in  the  said  count  mentioned,  as  using  the 

ing  the  bill  hj     name  and  style  of  J.  Boulcott  &  Co.,  and  as  so  making  the 

indo*rwm^rat  ^^   ^^^  ^^  ^7  ^^^   ^^^^  ^^^^  ^^  ^^7^^'  ^^^  ^^^^  *^®  ^^  "^" 

it  to  defendant    dorsemeut  of  the  said  bill  to  him  the  defendant,  was  in 

was  in  fact  an  i    »      n  -t  iii**iv««i 

indorsement  by  truth  and  m  fact  an  indorsement  by  the  plamtiiis  m  the 
saXname*and^  ^^  name  and  style  of  J.  Boulcott  &  Co.,  and  that  in  truth 
**?l®.^y'  ^^h  and  in  fact  the  plaintiffs  did  so  indorse  the  said  biU  to  him 

cott  &  Co. ,  and  ^ 

that  they  so  in-  the  defendant,  before  he  indorsed  the  same  to  them,  in  man- 
d^oreheindors-  Ber  and  form  as  in  the  said  count  is  in  that  behalf  alleged: 
them,*^av*n^ng     ^^^  ^^®  defendant  further  saith,  that  the  plaintiffs  were,  at 

that  at  the  time  of 

his  so  indorsing  the  bill  to  plaintifls  they  were  liable  to  pay  the  amount  to  him  according  to  their 
previous  indorsement.  Replication,  after  setting  out  an  agreement  between  the  plaintiffs  and 
defendant  and  G.  &  E.  Woolcott,  to  forbear  and  give  time  to  them  respectively  to  pay  another 
bill  accepted  by  £.  W.,  and  afterwards  indorsed  to  defendant,  and  by  defendant  to  plaintiffs, 
till  the  time  for  payment  of  the  bill  declared  on  had  elapsed,  averred  that  plaintiff's  had  forborne 
to  sue  accordingly : — Held  bod,  on  special  demurrer,  for  departure  from  the  declaration. 
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the  time  when  he  so  indorsed  the  said  bill  to  them  as  in  the         ig^^, 
said  first  count  alleged,  liable  to  pay  the  amount  thereof  to      "     - 
him  the  defendant,  according  to  the  tenor  and  effect  of  the  v. 

same,  and  of  their  said  preyious  indorsement  thereof  to  him ; 
and  that  they,  by  reason  of  their  said  indorsement  of  the  said 
bill  to  him,  would  be  liable  to  pay  him  the  amount  thereof, 
upon  his  paying  the  same  to  them  according  to  the  tenor 
and  efiPect  thereof. — Verification. 

BepUcation. — That  before  the  plaintiffs  indorsed  the  said 
bill  to  the  defendant,  or  the  defendant  indorsed  the  same  to 
the  phdntiffs,  as  in  the  plea  mentioned,  and  before  the  same 
was  made,  and  before  the  date  thereof,  and  before  the  time 
for  the  payment  thereof  had  elapsed,  to  wit,  on  4th  Feb- 
ruary, 1846,  G.  Woolcott  the  younger  and  E.  Woolcott, 
to  whom  the  said  bill  of  exchange  was  directed  by  the  names 
of  Messrs.  G.  &  E.  Woolcott,  and  the  defendant,  were  re- 
spectively indebted  to  the  plaintiffs  in  £100,  upon  a  certain 
bill  of  exchange  in  writing,  dated  1st  August,  1845,  made 
by  the  said  E.  Woolcott,  and  directed  to  and  accepted  by 
the  said  G.  Woolcott  the  younger,  for  the  payment  to  the 
order  of  the  said  E.  Woolcott  of  146/.  Ss.  2d,  at  six  months 
after  the  date  thereof,  and  indorsed  by  the  said  E.  Woolcott 
to  the  defendant,  and  by  the  defendant  to  the  plaintiffs,  and 
thereupon  it  was  then  agreed  between  the  plaintiffs,  the 
defendant,  and  the  said  G.  Woolcott  the  younger  and  E. 
Woolcott,  respectively,  that  the  plaintiffs  should  forbear 
and  give  time  for  the  payment  of  the  said  sum  of  £100 
for  a  certain  time,  to  wit,  until  the  time  for  the  payment 
of  the  bill  of  exchange  in  the  first  count  mentioned  had 
elapsed,  and  that  in  consideration  thereof  the  said  G. 
Woolcott  the  younger  and  E.  Woolcott  should  accept,  and 
the  defendant  should  indorse,  the  bill  of  exchange  in  the 
first  count  mentioned ;  and  the  plaintiffs  further  say,  that  in 
pursuance  of  the  said  agreement  they  made  the  said  bill  of 
exchange  in  the  first  count  mentionedi  and  then  indorsed 


586  CA8B8  IN  THE  EXCHEQUER, 

184/.        the  same  to  the  defendant  as  in  the  first  count  mentioned, 
BouLcoTT      ^^^  *^®  mere  purpose  of- the  defendant  indorsing  the  same  to 
V.  the  plaintiffs  in  pursuance  of  the  said  agreement,  and  there 

never  was  any  value  or  consideration  for  the  indorsement  of 
the  siud  bill  by  the  plaintiffs  to  the  defendant,  or  for  the 
payment  by  the  plaintiffs,  or  any  or  either  of  them,  to  the 
defendant  of  the  amount  thereof,  or  of  any  part  thereof, 
and  the  defendant  then  indorsed  the  said  bill  to  the  plaintiffii 
in  pursuance  of  the  said  agreement,  and  upon  and  for  value 
and  consideration  to  the  amount  of  the  said  bill,  to  wit,  the 
money  so  due  fg)m  the  said  G.  Woolcott  the  younger  and 
E.  Woolcott,  and  the  defendant  respectively,  upon  the  said 
bill,  and  the  forbearance  of  the  plaintiffs  as  aforesaid ;  and 
the  plaintiffs  further  say,  that  they  did  forbear  and  gave 
time  for  the  payment  of  the  said  sum  of  £100  to  the  said 
G.  Woolcott  the  younger  and  E.  Woolcott,  and  the  de- 
fendant respectively,  until  the  period  for  the  payment  of 
the  bill  of  exchange  in  the  first  count  mentioned  had 
elapsed. — Verification. 

Special  demurrer,  assigning  for  causes,  that,  although  in 
the  first  count  the  plaintiffs  allege  the  defendant  to  have 
become  liable  to  them  solely  by  reason  of  his  having  in- 
dorsed to  them  the  said  bill  therein  mentioned,  and  by 
virtue  of  the  custom  of  merchants,  and  according  to  the 
tenor  and  effect  of  his  supposed  indorsement  thereof,  and 
not  otherwise,  the  replication  discloses  that  the  defendant's 
liability  upon  his  said  supposed  indorsement  is  wholly  de- 
pendent on  a  certain  supposed  agi*eement  in  the  said  repU- 
cation  stated  and  set  forth  as  precedent  to  the  making  and 
indorsing  of  the  said  bill  in  the  said  first  count  mentioned, 
and  that  in  so  stating  and  setting  forth  the  said  agreement 
as  the  ground  of  the  defendant's  liability,  the  replication 
altogether  waives  and  varies  the  cause  of  action  disclosed 
in  the  said  first  count,  and  is  a  departure  therefrom ;  and 
for  that  the  said  agreement  should  have  been  declared  upon 
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Specially  in  the  first  instance,  instead  of  being  shewn  by  way 
of  replication  in  an  action  on  the  said  bill  of  exchange  (a). 
-Joinder  in  demurrer. 

Peacockf  in  support  of  the  demurrer. — The  declaration 


BOULCOTT 

V. 
WOOLCOTT. 


(a)  There  were  other  causes 
of  demurrer :  viz.  that  unless  a 
bUl  is  received  in  satisfaction, 
the  non-payment  of  it  rather  re- 
vives the  old  right  than  creates  a 
new  cause ;  founded  on  Kearslake 
y.  Jlfcrgan^  6  T.  B.  613,  and  cases 
collected  in  Mercer  v.  Cheesey  4  M. 
&Gr.  804;  Maillard  v.  Duke  of 
Argyley  6  M.  &  6r.  40;    Wright 
y.  JFai$8y  1  Q.  B.  89 ;  Lumley  v. 
2ftfi^fxw0,4Bing.  N.  C.  9;  Brit- 
ten V.   Webby  2  B.  &  Cr.  483. 
Also,  that  the  replication  should 
have  shewn  a  distinct  considera- 
tion for  the  prior  bill,  especially 
as  it  was  not  in  the   common 
course  of  circulation :   see  per 
Tindaly  C.  J.,  Faruxmrt  v.  Btdl^ 
1  Scott,  N.  R.,  645 ;  1  Bmg.,  N. 
C,  681.  Also,  that  the  replication 
should  have  shewn  that  at  some 
time  before  suit  the  first  bill  be- 
came due,  or  was  not  paid  before 
suit,  or  before  the   bill  in  the 
Court  became  due ;  see  Noel  v. 
Biehy  2  C,  M.,  &  R.   860 ;  4 
Tyr.  632  ;  Uther  v.  Bichy  10  Ad. 
&  £.  784.    Also,  that  the  gene- 
ral allegation  of  want  of  consi- 
deration for  the  plaintiff*s  in- 
dorsement could  not  carry  the  re- 
plication beyond  the  particular 
transaction  laid ;  Atiinson  v.  Da- 
vis,  11  M.  &  W.   236.     Sixth 
ground,    that     the    agreement 
should  be  Etated  to  have  been 
in  writing ;  Cote  v.  Barber,  Sir 

VOL.   XVI.  B 


T.  Ray.  450 ;  Adams  v.  Word- 
/«y,  1  M.  &  W.  374;  T.  &  Gr. 
820.    Also,  that  the  replication 
was  an  argumentative   traverse 
of  the  allegation  that  plaintifis 
indorsed     to     defendant,     and 
should  have  ended  with  a  spe- 
cial traverse  of  the   allegation 
that   plaintiffs  were   liable    on 
their  indorsement  to  defendant ; 
see  Marston  v.  AUen,  8  M.  &  W. 
494;  which  is  not  inconsistent 
with  Ha^es  v.  Catdfleld,  5  Q,.  B. 
81 ;  SM  Bishop  v.  Hayward,  4  T. 
R.  470.    Also,  that  if  the  repli- 
cation was  good  in  form,  it  af- 
forded no  answer  to  the  plea; 
Britten  v.  Webb,  2  B.  &  C.  483; 
for  that  it  neutralized  one  right 
of  action,  and  did  not  set  up  an- 
other, at  least  on  the  bill.    In 
Penny  v.  Innes,  1  C,  M.,  &  R. 
439;  5  Tyr.  107,  the  declara- 
tion was  by  plaintiff  as  drawer ; 
BurmetierY,  Hogarthyll  M.  &  W. 
97i  shews  that  it  must  be  taken 
on  the  face  of  the  declaration, 
that  the  bill  and  indorsements 
have  been  pleaded  only  to  the 
legal  effect,  HalsUd  v.  SkeUon,  5 
Q.  B.  86 ;  and  if  so,  it  appeara 
tliat  the  plaintifib  in  legal  effect 
never  indorsed  at  all ;  Churchill 
V.  Oardnery  7  T.  R.  96  ;  Prevoi 
V.  Abbotty  5  Taunt.  786  ;  Ounliffe 
y.    Whitehead,    3  Bing.  N.  C. 
828,830. 

R  Ma    W* 
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doee  not  state,  as  it  did  in  Penny  v.  Innes  (a),  that  the 
plaintiffs  drew  the  bill,  but  that  J,  Boulcott  &  Co.  drew  it 
and  indorsed  it  to  the  defendant,  who  indorsed  it  to  the  plain- 
tiffs. Thus  the  declaration  does  not  disclose  that  the  plain- 
tiffs weire  drawers  and  indorsers.  The  plea  is,  that  J.  Boul- 
cott &  Co.,  the  plaintiffs  in  the  action,  drew  the  bill,  and 
indorsed  it  to  the  defendant  before  any  indorsement  by  him. 
The  replication  goes  into  a  new  statement,  to  shew  that 
the  plaintifis,  under  some  other  agreement,  are  entitled  to 
sue  the  defendant  on  this  bill,  notwithstanding  they  had  so 
indorsed  it  to  him.  Now  this  4eclaration  upon  it  can  only 
be  supported  by  the  custom  of  merchants;  therefore  it^as 
a  departure  to  set  up,  in  the  replication,  a  right  to  sue  on 
any  other  ground.  See  Com.  Dig.,  tit  Pleader  (F.  8,  9). 
Again,  by  the  custom  of  merchants,  a  prior  cannot  sue  a 
subsequent  indorser(&).  That  prevents  the  inconvenience 
of  circuity  of  action  in  such  cases. 

The  agreement  set  up  in  the  replication  shews  a  different 
ground  of  action  from  that  on  the  bill  sued  on,  for  it  goes 
to  destroy  the  plaintiff^s  indorsement  of  it  to  the  defendant, 
and  to  set  up  a  new  drawing  of  it  by  the  defendant  (c).  It 
must  be  taken  that  the  bill  and  its  indorsements  are  de- 
clared on  according  to  their  legal  effect  (d).  \_Parkeg  B. — 
You  say  the  replication  goes  to  shew  that  the  plaintiffs 
have  no  right  to  recover  on  the  bill,  or  otherwise  than  on 
the  agreement.  But,  by  the  indorsement,  the  plaintiffs 
made  a  new  bill  (e) ;  so  that  if  the  objection  of  circuity  of 


(o)  1  C,  M.,  &  R.  439 ;  6  Tyr. 
107. 

(b)  See  Britten  v.  IVM,  2  B. 
&  Cr.  i83. 

(c)  See  per  Lord  Kenyan,  in 
Bishop  Y.  Haywardy  4  T.  R.  470. 

{d)  Gibson  v.  Minet,  3  T.  R. 
481 ;  1  H.  Bla.  669 ;  Burmes- 
ter  V.  Hogarth,  11  M.&  W.  97  ; 
Hoisted^.  SabeUon,  5  Q.  B.  86. 


(e)  See  Burmester  y.  Hogarth, 
11  M.  &  W.  97;  OwinneU  v. 
Herbtriy  5  Ad.  &  EL  439.  In 
Penny  v.  Innes,  6  Tyr.  107, 1  C, 
M.,  St  R.  439,  the  Court  say  ex- 
pressly, that  that  case  is  "  not  as 
if  plaintiff  having  indorsed  to  de- 
fendant, defendant  had  indorsed 
it  back  to  him ;"  which  is  the 
principal  case. 
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action  were  put  an  end  to,  as  it  was  in  Wilders  v.  Stevens  (a),         1847. 
the  prior  indorser  might  sue  the  subsequent  one.]     Sup-      boulcott 
pose  that  a  party  who  had  accepted  a  bill  was  also  the     ^    ^* 

j^  ,      -  .     J  WOOLCOTT. 

first  indorser,  he  never  could  sue  a  subsequent  indorsee. 
[Parhe^  B. — He  might  sue  every  indorser,  for  each  draws  a 
new  bill.  Flatty  B. — Is  not  circuity  of  action  got  rid  of 
here  ?]  The  declaration  treats  the  drawers  as  persons  alto- 
gether different  from  the  plaintiffs.  If  it  means  that  Boul- 
cott &  Co.  are  the  same  as  the  plaintiffs,  it  is  bad  on  the 
face  of  it.  [Platt^  B. — If  one  man  composed  the  firm  of 
Boulcott  &  Co.,  might  he  not  be  described  as  '^  certain 
persons?"]  Here  the  dedaration^suggests  a  drawing  and 
indorsement  by  persons  other  than  the  plaintiffs. 

Per  Curiam. — The  declaration  can  only  be  supported  on 
the  assumption  that  the  plaintiffs  are  different  persons  from 
Boulcott  &  Co.,  for  it  would  be  bad  if  they  were  the  same. 
The  plea  alleges  that  they  are  the  same ;  and  this  is  said  to 
be  admitted  by  the  replication,  which,  however,  sets  up 
fresh  ground  for  suing  the  defendant  notwithstanding. 
That  raises  the  objection  of  departure,  which  is  taken  by 
the  special  demurrer. 

• 

Judgment  for  the  defendant,  if  the  plaintiff  does  not 
amend  the  declaration  or  replication,  and  pay  the  costs,  be- 
fore 15th  April  next 

fVilles  for  the  plaintiffs. 

(o)  16  M.  &  W.  208. 
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1847. 

Feb.  10,  Bellamy  v.  Buech. 

An  actioQ  of      C  ASK— The  declaration  stated,  that  the  plaintiff,  hereto- 

uander  cannot  '^  ^ 

be  maintained  fore  and  before  the  commencement  of  the  suit,  and  before 

renter  of  toUa*  ^^^  ^^  ^^^  ^^^  ^^  ^^  Committing  of  the  grievances  by  the 

spokini^him  ^^^fendant  as  thereinafter  mentioned,  was  the  lessee  and 

in  his  character  renter  of  certain  turnpike  tolls,  and,  amongst  others,  of  cer- 

of  contractor  ,  ,  ,  , 

for  tolls,  after  tain  tolls  arising  and  payable  upon  and  in  respect  of  a  certain 

to  contract  for  ^^^osd,  to  wit,  at  Tewkesbury,  in  &c, ;  and  he  the  plaintiff  had 

J«jJ^  *^«  .  always  well  and  truly  and  punctually  paid  the  rent  of  such 

which  the  toUs,  and  had  never  been  a  defaulter  in  payment  of  any 

spoken.  8uch  toUs,  at  Tewkesbury  or  elsewhere ;  and  whereas  also, 

rentbir'o^'toils   ^^  ^^  *™®  ^^  ^^^  coumiitting  of  the  grievances  by  the  de- 
is  not  a  profes-  fendant,  &c.,  to  wit,  on  &c.,  a  public  meetinfi^  was  held  by 

sion  or  trade.  ,  .  , 

the  trustees  of  certain  turnpike  roads,  to  wit,  in  the  city  of 
Worcester,  for  the  purpose  of  letting  by  public  auction, 
among  others,  the  tolls  arising  and  payable  in  and  upon 
certdn  turnpike  roads,  called,  to  wit,  the  Powick  and  Mal- 
vern districts,  at  which  said  meeting  the  plaintiff  then  at- 
tended for  the  purpose  of  bidding  at  the  said  auction,  in  or- 
der that  he,  the  plaintiff,  might  become  the  lessee  and  renter 
from  the  said  trustees  of  the  said  last-mentioned  tolls;  yet 
tlie  defendant,  well  knowing  &c,  but  contriving  &c.  to 
injure  the  plaintiff  in  his  credit  and  reputation,  and  to 
cause  it  to  be  suspected  and  believed  by  all  his  neighbours 
&C.,  that  the  plaintiff  had  been  and  was  a  defaulter  as  such 
lessee  and  renter  of  tolls  as  aforesaid,  and  to  prevent  the 
plaintiff  from  being  received  by  such  trustees  as  the  renter 
or  lessee  of  any  of  the  stud  tolls  so  put  up  to  auction  as 
aforesud,  and  thereby  and  otherwise  to  injure  the  plaintiff 
in  his  said  business  of  renter  and  lessee  of  tolls,  &c, 
heretofore,  and  before  the  commencement  of  this  suit,  to 
wit»  on  &c,  at  the  said  meeting  so  holden  as  aforesaid,  he 
the  defendant,  in  a  certain  discourse  which  he  the  defendant 
then  had  of  and  concerning  the  plaintiff,  and  of  and  con- 
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cernlng  him  as  such  lessee  and  renter  of  tolls  as  aforesaid,  1847. 
falsely  and  maliciously  spoke  and  published  at  such  meeting, 
in  the  presence  and  hearing  of  divers  and  many  persons,  of 
and  concerning  the  plaintiff,  and  of  and  concerning  him  as 
such  lessee  and  renter  of  tolls  as  aforesaid,  the  false,  scan- 
dalous, &c.  words  following,  that  is  to  say,  '^  He  (meaning 
the  plaintiff)  was  wanted  at  Tewkesbury;  he  (meaning 
the  plaintiff)  was  a  de&ulter  there;"  whereby  and  by 
means  of  the  committing  of  which  said  several  grievances, 
the  plaintiff  was  not  only  greatly  injured  in  his  credit  and 
reputation,  but  also  thereby,  and  on  no  other  account  what- 
soever, the  said  trustees  wholly  refused  to  receive  any  bid- 
dings from  the  plaintiff  at  the  said  auction,  for  any  of  the 
sud  tolls  so  put  up  to  auction  as  aforesaid,  or  to  suffer 
or  permit  the  plaintiff  to  bid  at  the  said  auction  for  the 
same,  or  to  become  or  be  the  renter  or  lessee  of  any  such 
tolls,  as  they  otherwise  might  and  would  have  done ;  and  he 
the  plaintiff  was  thereby  hindered  and  prevented  from  be- 
coming and  being  the  renter  and  lessee  of  the  said  tolls 
arising  and  payable  on  the  said  roads  so  called,  to  wit,  the 
Powick  and  Malvern  districts,  as  he  otherwise  might  and 
would  have  been ;  whereby  he  the  plaintiff  hath  lost  and 
been  deprived  of  great  gains  and  profits,  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  £200,  which  might 
and  would  have  arisen  and  accrued  to  him  therefrom ;  and 
the  plaintiff,  by  means  of  the  premises,  hath  been  and  is, 
as  such  renter  and  lessee  of  tolls  as  aforesaid,  and  otherwise, 
greatly  injured  and  damnified,  to  the  plaintiff's  damage  of 
£200. 

Pleas,  1st,  not  guilty ;  2nd,  that  the  plaintiff  was  not  the  les- 
see or  renter  of  the  said  turnpike  tolls  in  the  said  declaration 
first  mentioned,  or  any  or  either  of  them,  or  any  part  there- 
of respectively,  in  manner  and  form,  &c. ;  3rd,  as  to  so  much 
of  the  causes  of  action  mentioned  in  the  declaration  as  relate 
to  or  are  connected  with  the  plaintiff's  attending  the  alleged 
public  meeting  alleged  to  have  been  held  by  the  trustees  of 
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1847.  certain  turnpike  roads,  to  wit,  in  the  city  of  Worcester,  for 
the  alleged  purpose  of  letting  by  public  auction,  amongst 
others,  the  tolls  arising  and  payable  in  and  upon  certain 
turnpike  roads  called  the  Powick  and  Malvern  districts,  for 
the  purpose  of  bidding  at  the  alleged  auction,  in  order  that 
he  might  become  and  be  the  lessee  and  renter  from  the  said 
trustees  of  the  said  lasi>-mentioned  tolls,  as  above  in  that 
behalf  mentioned,  the  defendant  saith,  that  the  plaintiff 
never  attended  that  meeting  for  that  or  any  other  purpose, 
in  manner  and  form,  &a ;  4th,  as  to  so  mudi  of  the  causes 
of  action  as  relate  to  or  are  connected  with  the  public 
meetmg  therein  mentioned,  the  defendant  saith  that  such 
public  meeting  never  was  held,  in  manner  and  form,  &c. ; 
5th,  as  to  so  mudi  of  the  causes  of  action  in  the  declara- 
tion mentioned  as  relate  to  or  are  connected  with  the  auc- 
tion therein  mentioned,  defendant  saith  that  there  never 
was  such  auction  a.  therein  alleged,  in  manner  and  form, 
&C. — Issues  thereon. 

At  the  trial,  before  Gaseke,  Serjt.,  at  the  last  assizes  for 
Worcestershire,  the  chairman  of  the  meeting  of  trustees  for 
the  Powick  and  Malvern  district  of  turnpike  roods  proved 
that  the  plaintiff  bid  for  the  tolls  there,  and  that  the  wit* 
ness  did  not  reject  or  prevent  his  bidding,  but  said  he 
would  take  care  he  should,  by  his  sureties,  be  a  responsible 
person.  Neither  the  plaintiff  nor  the  defendant  was  the 
highest  bidder,  or  became  the  renter  of  the  tolls.  The 
words  were  proved  as  laid.  The  learned  seijeant  told  the 
jury  they  must  be  satisfied  that  the  words  were  spoken  of 
the  plaintiff  as  a  renter  of  tolls  arising  on  roads  at  Tewkes- 
bury. Verdict  for  the  plaintiff,  damages,  40«. ;  leave  being 
given  to  move  to  enter  a  verdict  for  the  defendant  on  the 
first  and  second  issues. 

A  rule  having  been  obtained  accordingly. 

Gray  (Allen,  Serjt,  with  him)  shewed  cause. — The  only 
question  in  this  case  is,  whether  the  introductory  averment 
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in  the  dedaration  was  material.  The  plaintiff  contends  that  1847* 
it  was  not.  The  declaratian  certainly  begins  hj  stating 
that,  at  the  time  of  committing  the  grievances^  the  plaintiff 
was  lessee  and  renter  of  certain  tnmpike  tolls,  &c. ;  bat  the 
words  spoken  by  the  defendant  imputed  to  the  plaintiff 
that,  when  on  a  former  occasion  he  was  a  renter  of  tolls  on 
the  Tewkesbury  road,  he  was  a  defiiulter,  viz.  had  not 
paid  his  Tewkesbury  rent.  As  the  plaintiff  here  had  pre- 
viously  procured  his  living  by  renting  of  tolls,  the  words 
must  be  taken  as  used  with  respect  to  that  renting,  as  they 
would  in  case  of  a  profession  or  trade ;  and  though  at  the 
time  when  the  slander  was  uttered  he  was  not  a  lessee  of 
tolls,  still,  as  he  was  about  to  become  a  renter  of  others, 
and  was  accustomed  to  do  so,  and  procured  a  livelihood 
thereby,  the  cases  respecting  slander  of  a  man  in  his  profess 
sion  or  trade  apply :  Vin.  Abr.,  tit,  "  Actions  for  Words," 
(U.  a)  pi.  16,  p.  474,  TuthiU  v.  Milton  (a).  [Farke,  B.— 
How  does  it  appear  that  the  plaintiff  was  going  to  become 
a  renter  of  other  tolls?  Tutbitt  v.  Milton  goes  on  the  pre- 
sumption of  the  plaintiff's  continuanoe  in  trade  as  a  linen- 
draper.  A  profession  is  a  continuing  thing,  but  contracting 
to  become  a  lessee  of  tolls  is  not  a  profession,  and  the  habit 
of  taking  tolls  is  nothing.  Nor  is  a  taking  of  tolls  as  lessee 
an  office.] 

Whitmore^  in  support  of  the  rule. — These  words  were 
not  actionable  per  se,  without  proof  of  special  damage. 
The  cases  for  slander  of  a  man  in  his  calling  shew  that  that 
calling,  whatever  it  might  be,  had  continued,  either  actually 
or  by  intendment,  to  the  time  of  the  speaking  of  the  words ; 
Moore  v.  Synneib)^  Collis  v.  Malinicy  The  latter  case  is 
as  follows : — '^  Action  for  words.  Whereas  the  pluntiff 
had  used,  per  magnum  tempus,  the  trade  of  buying  and 

(a)  Yelv.  158.  now  elapsed,  and  that  defendant 

\h)  2  Roll.  Rep.  84.    Plain-  called  him  a  forging  knave. 

tiff  declared  that  he  had  heen         (o)  Cro.  Car.  282. 

an    attorney   for   divers    yean 
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selling  cattle,  and  divers  times  bought  upon  his  credit,  that 
defendant  said  of  him,  '  Thou  art  a  bankrupt.'  Defendant 
pleaded  not  guilty,  and  found  against  him ;  and  because  he 
did  not  say  that  he  used  the  trade  at  the  time  of  the  speak- 
ing the  words,  but  per  magnum  tempus  iisus  fuit,  which 
may  be  divers  years  before,  and  the  action  lies  not  unless 
at  the  time  of  speaking,  therefore  it  was  adjudged  for  the 
defendant."  Here  any  person  might  bid  at  the  auction, 
and  if  he  bid  highest,  and  found  good  security,  would  have 
become  the  lessee  of  the  tolls. 

Parke,  B. — I  am  of  opinion  that  this  case  does  not  fall 
within  that  class  of  decisions  referred  to  on  behalf  of  the 
plaintiff,  which  relate  to  trades  or  professions  within  the 
legal  acceptation  of  those  terms,  viz.  as  conditions  which 
by  law  are  presumed  to  continue  and  not  to  be  altered.  A 
&rmer's  occupation  may  be  a  business,  in  respect  of  his 
skill  in  cultivating  land.  In  the  case  cited  from  Yelverton, 
it  did  not  appear  that  the  plaintiff  had  ceased  to  be  of  the 
trade  of  a  Unendraper,  and  the  Court  said  they  would  in- 
tend that  he  continued  to  be  so.  Here  the  plaintiff  was 
bound  to  prove  that  he  exercised  the  so-called  profession 
both  before  and  at  the  time  the  words  were  spoken.  But 
the  jury  have  found  that  the  plaintiff's  profession,  so  called, 
did  not  continue  at  the  time  the  words  were  spoken ;  that 
excludes  all  presumption  on  the  subject;  the  defendant's 
act  was  nothing  more  than  speaking  of  the  plaintiff  as 
a  former  contractor.  If  these  words  had  been  spoken  of 
the  plaintiff  at  the  time  when  his  contract  for  hiring  the 
tolls  existed,  it  is  doubtful  whether  the  action  could  have 
been  maintained;  I  incline  to  think  that  it  could  not  The 
verdict  must  be  entered  on  the  second  issue  for  the  de~ 
fendant ;  and  as  the  plea  of  not  guilty  denies  that  the  words 
were  spoken  in  the  sense  laid  in  the  declaration,  of  and  con- 
eeming  the  plaintiff  as  lessee,  and  it  is  foimd  that  they  were 
not  spoken  of  him  as  an  existing  or  continuing  lessee,  of 
tolls,  the  defendant  is  entitied  to  a  verdict  on  that  issue  also. 
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Alderson,  B. — The  effect  of  slanderous  words  spoken         1847. 
of  a  man  in  a  trade  is  to  render  him  less  able  to  carry  on 
that  trade ;  but  words  spoken  of  a  man's  conduct  as  to  a 
past  contract  do  not  affect  or  injure  his  future  conduct  of 
another. 

RoLFE;  B.9  and  Platt^  B.,  concurred. 

Rule  absolute. 


Moore  v.  Guardner.  ^^*  ^^' 

V^ASE. — The  declaration  stated,  that  before  the  ccnnmit-  Theplaintiff 
ting  of  the  grievances  thereinafter  mentioned,  to  wit,  on  ^"er  ^.^^ 
30th  May,  1844,  in  a  certain  cause  then  pending  in  the  ^fcoiSt'S"' 
Court  of  Chancery,  before  &c.,  wherein  the  now  defendant  Chancery,  for 

r*  ..  non-payment 

was  plaintiff,  and  the  now  plaintiff  and  Sarah  his  wife,  and  of  costs  to  the 
W.  H.  C,  H.  P.,  and  F.  S.,  were  defendants,  by  a  certain  USrm  e^ty, 
decree  then  duly  made  according  to  the  course  and  practice  fJ»e^efcndant 
of  the  said  Court,  by  the  Yice-Chancellor  Knight  Bruce,  in  After  the  costs 
the  said  cause,  it  was  ordered  and  decreed  that  the  bill  of  the  solicitor  of  the 
now  defendant  (the  plaintiff  in  the  said  suit)  should  be  and  ^^j^  a^  ^^^ 
the  same  thereby  was  dismissed,  with  costs,  as  against  the  J®^^^'^ "" 
said  H.  F.  and  F.  S.,  defendants  in  the  said  suit ;  and  it  an  order  to  the 
was  thereby  referred  to  the  taxing-master  of  the  said  Court  charge  the 
in  rotation,  to  tax  such  costs ;  and  the  said  now  plaintiff,  ^**"m  ^*^' 
by  his  counsel,  consenting  thereto,  it  was  thereby  further  so  to  the  oonrt 
ordered,  that  the  now  defendant  should  pay  to  the  said  tempt."   The" 
W.  H.  C,  as  defendant  in  the  said  suit,  £17,  for  his  agreed  ^^ISJ^SiS 
costs  of  such  suit;  and  it  was  thereby  also  referred  to  the  «;  motion:— 

'  ^  Held,  that  no 

said  taxing-master  to  tax  the  costs  of  the  now  defendant  action  was 
of  the  said  suit  up  to  that  time,  and  that  the  now  pkdntiff  for  refusing  to 
should  pay  such  costs  when  taxed,  and  should  also  pay  to  to^^ierfieriff'^ 
the  now  defendant  what  he  the  now  defendant  should  pay  '^  thereby 

prolonging  the 

for  the  said  costs  of  the  said  H.  F.  and  F.  S.,  and  the  said  piaintirs  im. 
sum  of  £17,  when  pwd  by  the  now  defendant  to  the  «aid  S^Ton  piw^^ 
W.   H.   C.  as  aforesaid-     The  declaration  then  stated,  o^«?pw» 
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1847.  that  the  ooBts  of  the  now  defendant  were  taxed  by  the 
Master  at  86/.  I5s.  6d.,  and  the  costs  of  BL  F.  and  F.  S., 
as  defendants  in  the  said  8uit»  at  27L  Os*  lOcL,  which  sud 
two  last-m«iitioned  sums,  together  with  the  said  sum  of 
£17^  so  as  aforesaid  decreed  to  be  paid  by  the  said  now  de- 
fendant to  the  sud  W.  H.  C,  and  by  the  sud  now  phiin- 
tiff  to  the  said  now  defendant,  amounted  to  130Z.  16«.  4dL ; 
and  whereas  also  afterwards,  and  afler  the  said  several 
taxations  of  the  said  costs,  to  wit,  on  12th  April,  1845,  the 
said  now  defendant,  for  obtaining  and  compelling  pay- 
ment to  him  by  the  now  plaintiff  of  the  said  three  several 
sums  of  S6L  15s*  6d.,  27/.  Of.  lOc/.,  and  £17,  so  amounting 
together  to  the  said  sum  of  130/.  16«.  4d.,  as  aforesaid, 
caused  and  procured  to  be  issued  out  of  the  said  Court 
of  Chancery  a  certain  writ  of  attachment,  directed  to 
the  sheriff  of  W.,  whereby  the  said  sheriff  was  commanded 
to  attach  the  now  plaintiff,  so  as  to  have  him  before 
our  said  lady  the  Queen,  in  her  said  Court  of  Chan- 
cery, on  the  9th  May,  1845,  wheresoever  the  said  Court 
should  then  be,  to  answer  to  our  said  lady  the  Queen, 
as  well  touching  a  certain  contempt  which  the  now  plain- 
tiff, as  it  was  alleged,  had  committed  against  our  said  lady 
the  Queen,  as  also  such  other  matters  as  should  be  then 
and  there  laid  to  his  charge,  and  further  to  perform  and 
abide  such  order  as  the  said  Court  of  Chancery  should 
make  in  that  behalf;  and  the  said  now  defendant  then 
caused  the  said  writ  to  be  indorsed  according  to  the  practice 
of  the  said  Court,  in  manner  following ;  that  is  to  say,  for 
not  paying  the  sum  of  130L  I6s,  4dl  costs  to  H.  S.  G. 
(meaning  the  now  defendant),  in  a  cause  wherein  the  said 
H.  S.  G.  is  complainant,  and  the  within-named  D.  Moore 
(meaning  the  now  plaintiff)  and  others  are  defendants 
(meaning  the  said  cause  herembefore  mentioned),  and  which 
said  sum  of  130^  16«.  4{/.,  mentioned  in  the  siud  indorse- 
ment, was  and  is  the  same  sum  of  130/.  16«.  4d,  herein- 
before mentioned,  being  the  amount  of  the  said  three 
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Bereral  sumB  hereinbefore  in  that  behalf  mentioned ;  and  1S47. 
the  said  now  defendant  afterwards,  to  wit,  on  the  sud  12th  Moow 
April,  caused  the  said  writ,  so  indorsed  as  aforesaid,  to  be  de- 
livered to  T.  S*  L.,  Esq.,  then  being  sheriff  of  and  for  the 
said  county  of  W.,  to  be  executed  in  due  form  of  law ;  and 
the  said  sheriff  afterwards,  to  wit,  on  4th  May,  1845,  in  obe- 
dience to  and  by  virtue  of  the  said  writ,  in  his  bailiwick, 
took  and  arrested  the  said  now  plaintiff  by  his  body,  and 
conveyed  him  to  the  conunon  gaol  of  and  for  the  county  of 
W.,  and  there  detained  him  in  prison  under  the  said  writ; 
and  the  said  now  plaintiff  in  fact  saith,  that  he  so  being 
in  custody  of  the  said  sheriff,  in  the  said  prison,  afterwards, 
to  wit,  on  4th  May,  1846,  caused  to  be  paid  to  the  now 
defendant  the  sum  of  £1491,  in  full  satisfaction  and  dis- 
charge of,  among  other  monies,  the  said  sum  of  130/.  16«.  4^., 
the  amount  of  the  said  three  several  sums  of  86/.  15«.  6</., 
27/.  Os.  lOc/.,  and  £17,  hereinbefore  mentioned,  and  being 
the  said  sum  so  indorsed  upon  the  said  writ,  and  the  costs 
and  charges  payable  according  to  the  coarse  and  practice  of 
the  said  last-mentioned  Court,  of  the  sidd  attachment,  which 
said  payment  the  said  now  defendant  then  accepted  and 
received  in  such  full  satisfaction  and  discharge  as  aforesaid, 
and  whereby  the  said  sum  so  indorsed  upon  the  said  writ, 
and  the  said  costs,  charges,  and  expenses,  were  fully  paid 
and  satisfied ;  and  the  now  plaintiff,  by  the  said  W.  H.  C,  as 
his  then  attorney  and  agent,  thereupon  then  and  after  such 
payment  and  acceptance  as  aforesaid,  requested  and  de- 
manded of  the  now  defendant  to  instruct  and  inform  the 
said  sheriff  that  the  said  sum  so  indorsed  upon  the  said  writ, 
and  the  costs,  charges,  and  expenses  of  the  said  attachment, 
were  paid  and  satisfied,  and  to  give  the  said  sheriff  authority 
to  discharge  the  now  plaintiff  from  his  custody  under  the 
said  writ,  as  it  was  then  the  duty  of  the  said  now  defend- 
ant to  do,  and  as  the  said  now  defendant  by  the  course 
and  practice  of  the  said  Court  of  Chancery  then  could  and 
ought  to  have  done;  yet  the  now  defendant  wrongfully. 


598  CASES  m  the  exchequer, 

1847.         wilfiilljy  and  maliciously  contriying  and  intending  to  op- 

Moou       pi^eas  the  now  pkdntiff,  and  to  cause  and  procure  him  to  be 

_     V.  longer  imprisoned  and  detained  in  the  said  ffaol  under  the 

GVARDNBE.  .  .  .  ...  .    . 

said  writ,  then  wilfully,  injuriously,  and  maliciously,  and 
without  any  reasonable  or  probable  cause  whatsoever,  re- 
fused to,  and  did  not  nor  would  instruct  or  inform  the  ssdd 
sheriff  that  the  said  sum  so  indorsed  on  the  said  writ,  and 
the  said  costs,  charges,  and  expenses,  were  paid  and  satisfied, 
and  wilfully  and  maliciously  refused  to  and  did  not  nor 
would  give  authority  to  the  said  sheriff  to  release  or  dis- 
charge the  said  now  plaintiff  out  of  his  custody,  under  the 
said  writ ;  whereby  and  by  reason  of  the  said  premises,  and 
of  the  wrongful  and  malicious  conduct  of  the  defendant  in 
that  behalf,  the  now  plaintiff  was  detained  in  custody,  to 
wit,  in  the  said  gaol  of  W.,  under  the  said  writ,  by  the 
said  sheriff,  for  a  long  space  of  time,  to  wit,  for  the  space 
of  six  days  afler  the  said  payment,  acceptance,  and  dis- 
charge of  the  sidd  sum  so  indorsed  on  the  said  writ,  and 
the  said  costs,  charges,  and  expenses  of  the  sdd  attach- 
ment, and  thereby  suffered  and  was  put  to  great  trouble, 
inconvenience,  and  expense,  and  his  health  was  greatly  in- 
jured, and  the  plaintiff  also  was  thereby  greatly  aggrieved 
in  his  credit,  reputation,  and  circumstances,  and  was  also, 
by  means  of  the  premises,  forced  and  obliged  to  incur  and 
become  liable  to  pay  divers  monies,  costs  and  charges,  and 
expenses,  amounting  in  the  whole,  to  wit,  to  £50,  in  and 
about  applying  to  the  said  Court  of  Chancery  for  his  dis- 
charge from  the  sud  custody,  and  in  and  about  the  neces- 
sary retainer  and  employment  of  his  solicitor  for  that  pur- 
pose, and  otherwise  in  relation  thereta 

Pleas,  Ist,  not  guilty ;  2nd,  that  the  plaintiff  did  not 
cause  to  be  paid  to  the  defendant  the  said  sum  in  the  de- 
claration in  that  behalf  mentioned,  in  such  full  satisfaction 
and  discharge  as  therein  is  in  that  behalf  alleged,  in  man- 
ner and  form,  &c. ;  3rd,  that  the  plaintiff  did  not  request 
or  demand  of  him  the  defendant  to  instruct  and  inform  the 
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said  sheriff,  in  manner  and  form,  &c.;  4ithf  that  it  was  not         1847. 
the  duty  of  the  defendant  to  instruct  and  inform  the  said 
sheriff  or  give  him  authority  to  discharge  the  plaintiff,  in 
manner  and  form,  &c. — Issues  thereon. 

At  the  trial,  before  Gaseke,  Serjt.,  at  the  last  assizes  for 
Worcestershire,  it  appeared  that  the  action  was  brought  for 
imprisoning  the  present  plaintiff  from  the  4th  to  the  9th  of 
May,  1846,  under  the  following  circumstances: — The  pre- 
sent plaintiff  was  imprisoned  in  Worcester  gaol  on  5th  May, 
1845,  under  an  attachment  issued  out  of  Chancery,  12th 
April,  1845,  for  not  paying  1302L  16«.  4dL,  costs  of  a  suit  in 
which  the  present  plaintiff  was  a  defendant;  and  on  the  4th  of 
May,  1846,  he  paid  £1491  mortgage  money,  due  to  the  pre- 
sent defendant,  with  interest  and  costs,  including  the  ISOL 
168. 4d,  The  present  defendant's  solicitors,  Messrs.  Tarleton 
&  Newton,  claimed  also  77/.  6s.  Sd.  as  extra  costs,  which 
was  eventually  paid  by  the  present  plaintiff  on  4th  May,  1846, 
under  special  protests  in  writing  by  himself  and  his  solicitor, 
served  on  them  on  that  day.  At  a  subsequent  interview  on 
the  same  day,  Mr.  Capper,  the  attorney  of  the  present  plain- 
tiff, asked  Mr.  Tarleton  for  an  order  to  the  sheriff  to  let  the 
plaintiff  out  of  custody.  The  present  defendant,  the  plain- 
tiff in  the  Chancery  suit,  was  present,  and  Tarleton  in 
his  presence  said,  **  No,  let  him  go  to  the  Court  to  puige 
his  contempt"  A  notice  of  motion  for  the  plaintiff's  dis- 
charge from  prison,  without  prejudice  to  his  right  of  action 
for  false  imprisonment,  and  for  taxation  of  the  bill  of 
Messrs.  Tarleton  &  Newton  for  77L  6s.  Sd.,  was  served  on 
them  on  5th  May.  At  the  hearing,  on  the  8th  May,  the 
Master  stated  the  practice  to  be  for  the  solicitor,  not  the 
party  to  a  suit,  to  give  the  order  for  discharging  the  opposite 
party  from  custody  for  contempt.  The  Vice-ChanceUor 
Bruce  disregarded  the  distinction  attempted,  between  con- 
tempt for  non-payment  of  costs  and  actual  contempt,  and 
ordered  the  immediate  release  of  the  present  pl^tiff,  direct- 
ing the  present  defendant  to  pay  the  costs  of  the  applica- 


600  CASES  IN   THE  EXCHBQURB, 

1947.        tion,  leaving  the  question  on  tiie  77/.  6s.  Sd.^  to  be  signed 

"i;;^      afterwards.     The  plaintiff  was  discharged  on  the  9th  May. 

_     V.  Xhe  extra  costs  incurred  by  him  on  account  of  this  motion 

GuAmDMiH.  •' 

were  shewn  to  be  about  £19. 

For  Ihe  plaintiff  it  was  aigued,  that  the  attachment  was 
in  the  nature  of  an  execution  at  law,  by  capias  ad  satis- 
faciendum,  to  compel  payment  of  the  debt ;  R»  v.  SMet  (a), 
Loots  y.  Marland  (&),  Morris  v.  Hcofward  {c\  In  re  Gomr 
pertz  (d) ;  and  that  the  cases  in  Chancery  shewed  that  the 
acceptance  of  costs  waives  the  contempt  incurred  previously 
by  not  paying  them ;  Haishoell  v.  Granger  («),  Hcskms  v. 
Lloyd  (/);  and  that  the  act  of  the  defendant  was  malicious, 
if  not  in  fact,  yet  in  the  sense  of  his  not  having  any  reason- 
able ground  for  doing  it. 

For  the  defendant  it  was  answered,  that  tiie  plaintiff  was 
bound  to  shew  that  the  refusal  to  give  the  order  of  dischaige 
was  malicious,  and  that  there  was  no  evidence  of  any  wilfid 
or  malicious  act  by  the  defendant,  or  of  any  refiisal  by 
him  to  discharge  the  plaintiff.  Croskr  v.  PiUmg  {g)  was 
cited. 

Gaselee,  Serjt.,  left  it  to  the  jury  to  say,  first,  whether 
they  were  of  opinion  that  malice,  not  implied  by  law,  but  in 
fiu^t,  had  been  proved  against  the  defendant,  who,  bong  pre- 
sent at  the  time  when  his  solicitor  refused  to  give  an  order  to 
discharge  the  present  plaintifl^  sat  by  and  gave  no  authority 
on  the  subject  Secondly,  supposing  they  should  be  of 
opinion  that  the  defendant,  by  not  having  ordered  his  boli 
citor  to  give  the  order  for  discharge,  was  guilty  of  malice  in 
fiict,  what  damages  the  plaintiff  was  entitled  to  recover. 
The  jury  found  that  the  defendant  was  not  guilty  of  malice 
in  ifoct>  and  assessed  the  damages  at  iS24,  if  he  was  liaUe  in 

(a)  Cowp.  130.  («)  1  Eq.  Ca.  Abr.  361;  An<m^ 

(b)  2  B.  &  Aid.  56,  per  Bayley     2  P.  Wms.  481. 

and  Holrcyd,  Js.  (/)  1  Sim.  &  Stu.  393. 

(c)  6  Taunt.  S69.  {g)  4  B.  &  Or.  26. 
\d)  6  Ad.  &  £.  659 
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point  of  law.     Verdict  for  plaintiff  for  £24,  with  leave  to 

move  to  enter  the  verdict  for  the  defendant.  Moo&b 


fVhateley  having  obtained  a  rule  accordingly, 

Fkipson  {Talfourdf  Serjt.,  with  him)  now  shewed  cause. 
— The  second  and  third  pleas  are  disposed  of  by  the  evi- 
dence of  Mr.  Capper,  that  the  demand  of  the  discharge  was 
made  in  the  defendant's  presence^  from  his  solicitor.  The 
learned  judge  withdrew  the  question  of  legal  malice  from  the 
consideration  of  the  jury.  It  may  be  contended,  if  necessary, 
that  the  attachment  was  a  civil  process.  It  was  shewn  to  be 
a  common  practice  of  the  Court  of  Chancery,  that  the  phun- 
tiff's  solicitor  should  sign  the  order  for  the  defendant's  dis- 
diarge.  [ParA«,B. — The  question  is,  whether,  without  proof 
of  express  malice,  an  action  on  the  case  lies  for  not  conform* 
ing  to  the  practice  of  the  Court  of  Chancery.]  Whether  the 
present  defendant's  solictor  was  or  was  not  bound  to  sign 
the  order  of  discharge,  it  was  the  defendant's  duty  to  pro- 
cure the  plaintiff^s  release.  Had  the  sheriff  been  sued  for 
escape,  no  dischai^e  from  the  solicitor  of  the  plaintiff  could 
be  pleaded ;  Savory  v.  Chapman  (a).  This  case  is  in  effect 
similar  to  Crosier  v.  Pilling  (6),  where  it  was  held  that  a 
plaintiff  is  bound  to  accept  from  a  defendant  in  custody 
under  a  ca.  sa.  the  debt  and  costs,  when  tendered  in  satis- 
faction of  his  debt,  and  to  sign  an  authority  to  the  sheriff 
to  discharge  the  defendant  out  of  custody ;  and  that  an  ac- 
tion on  the  case  will  lie  against  a  plaintiff  for  having  mali- 
ciously refused  so  to  do ;  it  being  also  there  held,  that  the 
refusal  to  sign  the  discharge  is  sufficient  prim&  facie  proof 
of  malice,  in  the  absence  of  circumstances  to  rebut  such 
presimiption.  [Parkey  B. — That  case,  and  Hounsfield 
V.  Drury  (c),  are  much  against  your  argument.]  In  the  lat- 
ter case  the  plaintiff's  prim&  facie  evidence  of  malice  was 

(a)  11  Ad.  &  £.  829.       (&)  4  B.  &  Cr.  26.       (c)  11  Ad.  &  £.  96. 
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answered  by  proving  that  he  was  an  insolvent  debtor,  and 
M^^„  that  all  his  estate  had,  by  an  order  of  the  Court,  vested  in 
the  provisional  assignee.  The  illegality  of  the  defendant's 
act  made  it  unnecessary  to  prove  express  malice,  or  malice 
in  fact,  against  him,  and  left  it  incumbent  on  him  to  prore 
a  lawful  excuse. 

Paeke,  B. — In  Hounsfield  v.  Drury^  the  declaration  was 
for  maliciously  refusing  to  accept  payment  of  debt  and 
costs.      That  and  the  other  cases  shew  that  this  action 
could  not  be  maintained  without  express  proof  that  the 
defendant's  refusal  to  sign  an  order  for  the  plaintiff's  dis- 
charge proceeded  from  express  malice.    Mere  inference  of 
malice,  or  malice  in  law,  would  not  suffice,  and  the  jury  have 
negatived  express  malice.  Want  of  reasonable  and  probable 
cause  for  the  defendant's  act  is  averred;  however,  since  the 
case  of  De  Medina  v.  Grove  (a),  it  is  doubtful  whether,  if 
the  pltdntiff  had  succeeded  on  all  the  issues,  the  declaration 
would  not  have  been  bad  on  motion  in  arrest  of  judgment. 
A  sheriff  having  the  custody  of  a  prisoner  in  contempt  for 
disobedience  to  the  decree  of  the  Court  of  Chancery,  is 
bound  to  keep  him  till  the  contempt  is  purged,  but,  by  the 
practice  of  that  Court,  is  not  punished  for  liberating  him,  if 
the  solicitors  on  both  sides  agree  that  after  paying  debt  and 
costs  he  shall  not  be  further  kept  in  custody.  No  knowledge 
of  that  practice  was  brought  home  to  the  defendant  or  his 
solicitor. 

Alderson,  B. — To  support  this  action,  it  was  necessary 
to  give  affirmative  proof  of  malice  in  fact.  Here  the  jury 
negatived  such  malice. 

BoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute  (i). 

(a)  15  Law  J.,  Q.  B.,  284.  8  Ad.  &  £.  449;  RundU  v.  lAuU, 

(6)  See  Codrififfton  v.  Lkyd,     6  Q.  B.  174. 
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Doe  d,  Cadwalader  and  Others  v.  Price.  ^^^^  !*• 

JCiJECTMENT  to  recover  a  messuage  and  lands  in  the  in  i839  A. 
parish  of  LlanycO,  in  the  county  of  Merioneth.     At  the  fjfof  i^dl!  of 
trial,  before  Lord  Denmariy  C.  J.,  at  the  last  assizes  for  ^^^^^  *»*«  «W- 

.  .  -I.  .-I  e8tBon,B.,wo 

that  county,  the  following  facts  appeared  in  evidence : —  bis  tenant.  On 

Thomas  Cadwalader  died  in  the  year  1829,  seised  in  fee  g^p^nghim 

of  the  property  in  question,  a  farm  called  Cefn.     It  was  !l^!^  ^**tered 

admitted  at  the  trial  that,  on  his  death,  his  eldest  son.  Cad-  on  the  lands, 

walader  Thomas,  who  had  for  many  years  lived  upon  the  as  heir.at.iaw, 

farm  as  tenant  to  his  father,  entered  into  possession  of  it  m^fj!^,!^^ 

as  his  heir-at-law,  it  being  supposed  that  he  had  died  in-  ^^°;  ^,  ^^^ 

and  lened 

testate.      In   1830,   Cadwalader  Thomas  mortgaged  the  a  fine  to  con- 
estate,  by  indentures  of  lease  and  release,  to  one  William  ^^ .  ^nd  at ' 
Williams  in  fee,  and  at  the  court  of  Great  session  for  the  **>«»>»«  ti"«f 

^  '  ^  <^  an  outstanding 

coimty  of  Merioneth,  holden  in  August  1830,  levied  a  fine  t*™  of  500 

X  /•  1  A        1  •  -I     yew*  was  by 

to  connrm  the  mortgage.     At  the  same  time,  an  outstand-  his  direction 

ing  term  of  500  years,  which  had  been  originally  created  in  "^Se  for*thc 

the  year  1777,  was  assigned  to  a  trustee  for  the  mort-  ^^^^^fB* 

gagee.     In  July  1835,  the  defendant  purchased  the  farm  >old  the  esute 

from  Cadwalader  Thomas,   and  p^d  off  the    mortgage;  ant,  who  paid 

and  by  indentures  of  lease  and  release,  dated  in  October,  ^SL^Sc7«rai 

1835,  and  executed  by  Cadwalader  Thomas  and  by  the  c«tatcinfee 

111  11  •  /»"i  *""  ****  equity 

mortgagee,  the  legal  estate  and  the  equity  of  redemption  in  redemption 

were  conveyed  to  the  defendant  in  fee ;  and  by  indenture  toSedefond- 
of  assis^nment  of  the  same  date,  the  term  of  500  years  was  *"'»  •^^  ^* 
assigned  by  the  trustee  of  the  mortgagee  to  a  trustee  named  signed  to  a 

trostee  for 
him,  to  attend 
the  inheritance.    In  1845  it  was  discoTcred  that  A.  had  executed  a  will,  whereby  he  deviiied 
the  lands  in  fee  to  his  second  son,  who  thereupon  brought  ejectment  to  reooTcr  the  estate  from 
the  defendant,  and  laid  a  demise  in  the  name  of  the  trustee  to  whom  the  term  was  assigned  in  1 835. 

Htldf  first,  that  B.  had  a  sufficient  estate  to  make  him  a  good  conusor  of  the  fine  ;  secondly, 
that,  by  the  operation  of  the  8  &  9  Vict.  c.  112,  the  term  had  absolutely  determined,  and  the 
plaintiff  could  not  recover  upon  the  demise  laid  in  the  name  of  the  trustee. 

To  prove  the  levying  of  a  fine  with  proclamations  in  a  court  of  great  session  in  Wales,  the  chiro- 
graph was  produced,  having  one  proclamation  indorsed,  and  the  plea-roll  of  the  same  session 
at  which  the  chirograph  stated  the  fine  to  have  been  levied,  containing  an  entry  of  a  licentia 
conoordandi  between  the  same  parties  and  respecting  the  same  premises  as  those  mentioned 
in  the  chirograph  i^Held  sufficient,  by  virtue  of  the  stat.  5  Vict.  c.  32,  s.  2. 

VOL.  XVI.  8  8  M.  W. 
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1847.  ^7  ^^^  defendant,  to  attend  the  inheritance.  In  1845,  it 
was  discovered  that  Thomas  Cadwalader  had,  before  his 
death,  duly  executed  a  will,  whereby  he  devised  the  farm 
in  question  to  his  second  son,  William  Thomas,  one  of  the 
lessors  of  the  plaintiff,  in  fee. 

Shortly  before  the  trial,  the  plaintiff,  having  obtained  a 
judge's  order  for  that  purpose,  added  a  demise  in  the  name 
of  the  defendant's  trustee,  to  whom  the  term  was  assigned 
in  1835  (who  was  since  dead),  and  another  in  the  name  of 
his  executrix. 

The  defendant  relied  on  the  fine  as  a  bar  to  the  claim 
of  the  lessor  of  the  plaintiff,  and,  in  order  to  prove  it,  put 
in  evidence  the  chirograph,  which  was  in  the  following 
terms: — 

'*  Merioneth,  to  wit. — ^This  is  a  final  concord,  made  in 
the  court  of  our  sovereign  lord  the  King,  of  his  great 
session  of  the  said  county,  held  at  DolgcUy,  in  the  said 
county,  before  Jonathan  Baine,  Esq.,  justice  of  his  Ma- 
jesty's great  sessions  for  the  said  county,  and  other  faithful 
people  of  the  sud  lord  the  King,  then  and  there  present,  on 
Thursday,  to  wit,  the  12th  day  of  August,  in  the  first 
year  of  the  reign  of  our  sovereign  lord  William  the  Fourth, 
now  king  of  the  united  kingdom  of  Great  Britain  and  Ire- 
land, and  so  forth,  between  William  Williams,  gentleman, 
plaintiff,  and  Cadwalader  Thomas,  gentleman,  and  Mar- 
garet his  wife,  deforciants,  of  four  messuages,  four  dwell- 
ing houses,  &c^,  with  the  appurtenances,  in  the  parish  of 
Llanycil,  in  the  said  county ;  whereupon  a  writ  of  covenant 
hath  been  sued  thereupon  between  them  in  the  same  court, 
that  .is  to  say,  that  the  aforesaid  Cadwalader  and  Mar- 
garet have  acknowledged  the  tenements  aforesaid,  with  the 
appurtenances,  to  be  the  right  of  the  said  William  Williams, 
as  those  which  the  said  William  hath  of  the  gifl  of  the 
said  Cadwalader  and  Margaret,  and  those  they  have  re- 
mised and  quit  claimed  from  them  the  said  Cadwalader  and 
Margaret  and  their  heirs,  to  the  aforesaid  William  and  Ids 
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hears  for  ever ;  and  moreover  the  said  Cadwalader  and  Mar-  1847. 
garet  have  granted,  for  themselves  and  the  heirs  of  the 
satd  GadwaJader,  that  they  will  warrant  to  the  said  Wil- 
liam and  his  heirs  the  tenements,  &c.,  aforesaid,  against 
them  the  said  Cadwalader  and  Mai^aret,  and  the  heirs  of 
tibe  said  Cadwalader,  for  ever;  and  for  this  acknowledg- 
menty  remisdon,  quit-claim,  warrant,  fine,  and  concord,  the 
said  W.  Williams  hath  given  to  the  aforesaid  Cadwalader 
Thomas  and  Margaret  his  wife  180  marks  of  silver. 

"  Wynn  Belasyse*** 

One  proclamation  only  was  indorsed,  as  follows : — 

*^  Merioneth,  to  wit. — The  first  proclamation  was  made 
on  Tuesday^  in  this  same  great  session,  and  so  forth. 

"  Wynn  Belabyse." 

In  order  to  prove  the  proclamations,  the  defendant  then 
put  in  evidence  llie  Merionethshire  plea-roll  of  fines,  headed 
as  follows; — 

**  Merioneth,  to  wit,  2nd  session,  1830. — Pleas  at  his 
Majesty's  great  session  of  the  said  county,  held  at  Dolgelly, 
in  the  said  county,  before  Jonathan  Raine,  Esq.,  justice  of 
his  Majesty's  great  session  for  the  said  county,  on  Thurs- 
day, to  wit,  the  12th  day  of  August,  in  the  first  year  of 
the  reign  of  our  sovereign  lord  William  the  Fourth,  of  the 
united  kingdom  of  Great  Britain  and  Ireland  King,  De- 
fender of  the  Faith. 

"  Wynn  Belasyse." 

This  roll  contdned  the  following  entry : — 

'*  Merioneth,  to  wit. — William  Williams,  gentleman, 
giveth  to  our  sovereign  lord  the  King  6s,  Sd.,  for  license  to 
agree  with  Cadwalader  Thomas,  gentleman,  and  Margaret 
his  wife,  in  a  plea  of  covenant,  of  four  messuages,  four 
dwelling-houses,  four  cottages,  four  bams,  four  stables, 
four  cow-houses,  four  outbuildings,  four  gardens,  four  or- 
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diarcLsy  two  hundred  acres  of  land,  two  hundred  acres  of 
arable  land^  two  hundred  acres  of  meadow  land,  two  hun- 
dred acres  of  pasture  land,  two  hundred  acres  of  wood  and 
underwood,  ten  acres  of  land  covered  with  water,  one  hun- 
dred acres  of  furze  and  heath,  and  common  of  pasture  for 
all  and  all  manner  of  cattle,  and  common  of  turbary,  with 
the  appurtenances,  in  the  parish  of  Llanycil,  in  the  said 
county;  and  he  hath  a  chirograph,  and  so  forth." 

On  behalf  of  the  plaintiff  it  was  objected,  first,  that  the 
conusor,  Cadwalader  Thomas,  had  not  a  sufficient  estate  in 
the  premises  to  enable  him  to  levy  a  fine ;  secondly,  that 
the  fine  was  not  well  proved;  and  thirdly,  that  the  phun- 
tiff  was,  at  all  events,  entitled  to  recover  on  the  demise  laid 
in  the  name  of  the  personal  representative  of  the  trustee  of 
the  outstanding  term.  The  Lord  Chief  Justice  was  of  opin- 
ion, that  the  defects  in  the  proceedings  relative  to  the  fine 
were  cured  by  the  stat.  5  Vict.  c.  32,  s.  2 ;  that  the  entry 
of  Cadwalader  Thomas  in  the  character  of  heir-at-kw  was 
sufficient  to  enable  him  to  levy  a  valid  fine  of  the  premises ; 
and  that  the  outstanding  term,  being  a  satisfied  term 
before  3l8t  December,  1845,  determined  on  that  day  by 
the  operation  of  the  stat.  8  &  9  Vict.  c.  112,  s.  1;  and 
he  directed  the  jury  to  find  a  verdict  for  the  defendant, 
reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict 
for  him. 

In  Michaelmas  term,  the  Attomey^General  accordingly 
moved  for  and  obtained  a  rule  nisi  to  enter  a  vertfict  for  the 
plaintiff,  on  all  the  grounds  of  objection  taken  at  the  triaL 
In  the  present  sittings  (Feb.  10  and  11), 

Martin^  Toumsendy  and  W.  Yardley  shewed  cause. — Firsts 
the  proof  of  the  fine  was  sufficient.  The  fine  itself  was  well 
proved  by  the  chirograph ;   and  it  was  sufficiently  proved 
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to  have  been  levied  with  proclamatiioiiB,  by  the  production  1847. 
of  the  plea-rolL  This  is  a  case  expressly  provided  for  by 
the  stat.  5  Vict.  c.  32,  '^  for  better  recording  fines  and 
recoveries  in  Wales  and  Cheshire ;"  the  second  section  of 
which  enacts,  ^'that  where  it  shall  be  needful  to  prove  that 
any  fine,  which  appears  to  have  been  duly  acknowledged, 
was  levied  with  proclamations  in  any  of  the  said  courts,  it 
shall  be  taken  to  have  been  so  levied^  and  shall  have  all  the 
force  of  a  fine  levied  with  prodamations,  although  no  chiro- 
graph or  foot  of  such  fine  be  found  indorsed  with  the  pro- 
clamalions,  nor  any  entry  of  them  or  any  of  them  appear 
on  the  record,  if  such  fine  were  duly  inrolled  or  entered  on 
the  plea-roU  of  the  session  in  which  it  was  levied,  docketed 
in  the  docket-roU  or  docket-book  of  such  session,  so  as  to 
set  ibrth  the  names  of  the  parties,  and  the  places  in  which 
the  lands  are  situated  of  which  such  fine  was  levied."  This 
statute  in  terms  relieved  the  defendant  firom  the  necessity 
of  giving  any  further  proof  of  the  proclamations  than  was 
furnished  by  the  plea-roU  of  that  session,  which  sufficiently 
specifies  the  names  of  the  parties,  and  the  place  where  the 
lands  were  situate* 

Secondly,  Cadwalader  Thomas,  the  eldest  son  of  the  tes- 
tator, had  such  an  estate  as  enabled  him  to  levy  a  valid  fine* 
He  entered,  on  the  death  of  his  fiither,  as  heir-at-law,  and 
so  as  owner  of  the  fee,  and  was  in  a  position,  by  reason 
of  that  wrongful  entry,  to  levy  a  fine:  Shep.  Touch.  29.; 
Davieg,  dem.,  Loumdee^  ten.  (a);  Hulm  v.  Hayhck  (ft).  In 
Doe  d.  BurreU  y,  Perkins  (c),  which  may  be  referred  to  for 
the  plaintiff,  the  case  was  merely  that  of  a  tenant  wrong- 
fully holding  over  after  the  expiration  of  his  term,  who 
was  therefore  merely  tenant  by  suffiaranoe,  and  had  no  suffi- 
dent  estate  of  freehold  to  enable  him  to  levy  a  fine. 

Thirdly,  the  outstanding  mortgage  term,  which,  on  the 

(a)  6  Man.  &  G.  471.    (h)  Cro.  Car.  200.    (c)  3  M.  &  Selw.  271. 


608 


CA&EM  IN  THV   BXCHBI^UER, 

]^^^  pnfchtoc  of  the  estate  by  tbe  defendant  ifl  1835,  was 
assigned  to  a  trustee  to  attend  the  inheritance,  being  a 
satisfied  term  of  years,  which  by  express  declaration  was, 
on  the  31st  December,  1845,  attendant  on  the  inheritance 
and  reyersion  of  this  land,  absolutely  ceased  and  determined 
on  that  day,  by  force  of  the  stat  8  &  9  Vict,  c  112,  and 
therefore  could  not  be  used  against  the  defendant  in  this 
action.  That  statute,  which  is  intituled  "  An  Act  to  ren- 
der the  Assignment  of  satisfied  Terms  unnecessary,"  after 
reciting  that  ^*  the  assignment  of  satisfied  terms  has  been 
found  to  be  attended  with  great  difficulty,  delay,  and  ex- 
pense, and  to  operate  in  many  cases  to  the  prejudice  of  the 
persons  Justly  entitled  to  the  lands  to  which  they  relate,** 
enacts,  in  the  first  section,  ^'  that  every  satisfied  term  of 
years  which  either  by  express  declaratioti  or  by  construe^ 
tion  of  law  shall,  upon  the  31st  day  of  December,  1845, 
be  attendant  upon  the  inheritance  or  reversion  of  any 
lands,  shall  on  that  day  absolutely  cease  and  determine,  as 
to  the  land  upon  the  inheritance  or  reversion  whereof  such 
term  shall  be  attendant  as  aforesaid,  except  that  every  such 
term  of  years  which  shall  be  so  attendant  as  aforesaid,  by 
express  declaration,  although  hereby  made  to  cease  and  de- 
termine, shall  afford  to  every  person  the  same  protection 
against  every  incumbrance,  charge,  estate,  right,  action. 
Suit,  claim,  and  demand,  as  it  would  have  afforded  to  him  if 
it  had  continued  to  subsist,  but  hod  not  been  assigned  or 
dealt  with  after  the  said  31st  day  of  December,  1845,  and 
shall  for  the  purpose  of  such  protection  be  considered  in 
every  court  of  law  and  of  equity  to  be  a  subsisting  term.*^ 
[Parke,  B. — One  of  the  evils  intended  to  be  remedied  was, 
the  necessity  of  a  double  investigation  of  the  title  of  the 
estate,  and  also  of  the  term.]  Here  the  plaintiff  has  put 
upon  the  record  a  demise  in  the  name  of  the  defendant's 
own  trustee,  and  says,  that  inasmuch  as  the  legal  interest 
is  in  him  for  the  residue  of  the  term,  the  plaintiff  is  entitled 
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to  recover  u^on  that  demise.  But  surely  the  term,  if  it  1847. 
exists  at  all,  can  only  exist  so  far  as  it  is  aviolable  to  pro- 
tect the  interests  of  the  party  for  whose  benefit  it  was 
assigned  to  attend  the  iaheritance,  and  cannot  be  set  up 
against  him  by  any  person  churning  adverse  title  to  the 
inheritance.  [^Alderson,  B. — You  say  it  may  be  used  as  a 
shield,  but  not  as  a  sword.]  Yes ;  it  has  ceased  to  exist, 
unless  the  defendant,  for  whose  benefit  it  was  kept  alive» 
requires  its  protection.  This  is  the  view  which  appears  to 
be  taken  of  the  act  by  Sir  Edward  Sugden  (a).  The  de- 
fendant here  has  a  good  title  without  the  aid  of  the  term ; 
he  therefore  does  not  require  its  protection,  and  it  has  con- 
sequently determined  altogether. 

Webby  and  E.  Beavan,  contri. — First,  there  was  no  suf- 
ficient evidence  of  the  fine.  It  is  clear  there  was  do  suffi- 
cient proof  of  the  prodamations,  unless  the  defendant  can 
call  in  aid  the  provisions  of  the  5  Vict,  c  32.  But  that 
statute  applies  only  where  the  fine  ^*  appears  to  have  been 
duly  acknowledged,^^  which  is  not  the  case  here.  A  fine 
consists  of  five  parts :  the  original  writ  of  covenant ;  the 
licentia  concordandi,  or  licence  to  agree ;  the  concord  itself 
(which  is  the  essence  of  the  fine) ;  the  note  of  the  fine ; 
and  the  foot  or  chirograph,  which  recites  all  the  proceed- 
ings. 2  Bla.  Com.  350,  and  App.  No.  iv. ;  2  Cruise,  Dig. 
tit.  XXXV.  c  2,  p.  71.  Then  the  stat.  4  Hen.  7,  c.  24^ 
imposes  also  the  necessity  of  proclamations.  Blackstone 
describes  the  **  concord  or  agreement  itself"  as  being  *^  an 
acknowledgment  from  the  deforciants  that  the  lands  in  ques- 
tion are  the  right  of  the  complainant;"  which  acknowr 
lodgment  or  recognition  of  right  must  be  made  openly 
in  court,  or  before  commissioners  authorised  for  that  pur- 
pose. And  the  stat.  5  Vict  c.  32,  s.  1,  requires  all  writs, 
concords,  and  proceedings  to  be  lodged  at  the  proper  offices. 


(a)  Vend.  &  P.,  6th  ed..  Vol.  2,  661. 
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IB47.  Now  here  neither  the  original  writ  of  covenant,  nor  the 
concord  or  acknowledgment,  was  produced,  but  only  the 
licentia  concordandi,  given  on  payment  of  the  king's  silver. 
That  is  a  proceeding  antecedent  to  the  concord  or  acknow- 
ledgment itself,  and  therefore  cannot  prove  the  fine  to 
have  been  **  duly  acknowledged,"  in  the  terms  of  the  5  Vict, 
c.  32,  s.  2.  And  when  the  statute  proceeds  to  say  that  it 
shall  have  all  the  force  of  a  fine  levied  with  proclamations, 
thoagh  no  chirograph  be  found  indorsed  with  the  procla- 
mations, nor  any  entry  of  them  appear  on  record,  '^if  such 
fine  were  duly  enrolled  or  entered  on  the  plea-roll  of  the 
sesnons  in  which  it  was  levied,"  &c.,  the  words  "  such  fine," 
being  read  with  the  preceding  part  of  the  clause,  must  be 
taken  to  mean  a  fine  ^*  which  appears  to  have  been  duly 
acknowledged."  Further,  the  plea-roU  is  also  insufiScient, 
because  it  does  not  appear  thereby  that  it  is  the  plea-roU 
of  the  same  sessions  at  which  the  fine  was  levied  or  acknow- 
ledged, which  is  expressly  required  by  the  statute. 

Secondly,  Cadwalader  Thomas  had  not  such  a  possession 
of  the  estate  as  owner,  as  to  make  him  a  good  conusor  of 
this  fine.  It  appeared  that  he  had  lived  on  the  farm  for 
many  years  as  his  father^s  tenant ;  and  for  aught  that  was 
shewn,  he  might  have  been  tenant  when  he  levied  the  fine, 
for  his  tenancy  might  have  continued  after  his  father^s 
death.  If  so,  there  was  no  such  wrongful  entry  as  to  make 
him  a  disseisor:  Doe  d.  BurreU  v.  Perkins.  [TownsendL — 
It  was  admitted  that  on  his  father's  death  he  entered  as  heir.] 
Supposing,  then,  that  his  tenancy  ceased  on  his  father's 
death,  a  mere  wrongful  continuance  in  possession,  although 
claiming  as  heir,  would  not  enable  him  to  levy  a  fine: 
Doe  d.  Davis  v.  Davis  (a);  Doe  v.  Perkins*  [Parkcy  B. 
—The  authority  of  Doe  v.  Perkins  is  much  shaken  by  the 
opinions  of  conveyancers,  and  the  observations  made  on 
it  in  Davies,  dem.,  Lowndes,  ten.]     It  has  been  repeatedly 

(a)  12  Price,  756. 
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recognized  and  confirmed:  Doe  d.  Souter  v.  HvU{a) ;  Doe        1847. 
d.  Parker  v-  Gregory  (J) ;    Doe  d.  Leeming  v.  Skirrow  (c).  jj^,, 

Williams  v.  Tftomo^  (eO  is  an  authority  to  the  same  effect.  ^       ^* 
All  these  cases,  and  others,  are  fully  discussed  in  the  note  v. 

to  Gierke  v.  Pywelly  in  the  last  edition  of  Williams's 
Saunders  {e\  and  the  conclusion  from  them  all  is,  that  for 
this  purpose  there  must  be  a  wrongful  entry y  and  that  a 
wrongful  continuaTice  in  possession  is  not  sufficient.  Culley  v. 
Doe  d.  Taylerson  (f)  states  the  same  doctrine.  [^Parke,  B. 
— There  must  be  an  estate  of  freehold,  by  right  or  by  wrong. 
But  these  parties  did  not  go  down  to  trial  to  dispute  the 
estate  of  Cadwalader  Thomas.  Looking  at  the  notes  of  the 
learned  judge,  we  think  the  fact  of  the  wrongful  entry  was 
admitted.  The  admission  is  not  of  a  continuing  possession, 
but  of  an  entry  as  heir.  We  must  take  it  that  the  conusor 
had  a  sufficient  estate.] 

Lastly,  as  to  the  outstanding  term.  If  it  is  merged  in 
the  inheritance  by  the  operation  of  the  8  &  9  Vict.  c.  112, 
it  can  afford  the  defendant  no  protection  at  law ;  if  it  is  not, 
the  plaintiff  is  entitled  at  law  to  recover  on  the  demise  in 
the  name  of  the  termor.  If  it  still  subsists  at  all,  as  it  was 
assigned  by  express  declaration  to  attend  the  inheritance, 
the  statute  must  be  construed  to  mean  that  it  is  to  sub* 
sist  to  protect  the  party  entitled  to  the  inheritance,  in 
whomsoever  the  right  may  be  shewn  to  be.  [Parke,  B. — 
No ;  it  must  surely  mean  that  it  is  to  subsi&t  to  protect  the 
estate  of  the  defendant,  who  was  a  purchaser  for  value 
without  notice,  and  for  whose  benefit  it  was  assigned.]  No 
doubt,  if  the  defendant  could  have  set  up  the  term,  and 
there  had  been  no  demise  in  the  termor^s  name,  he  might 
have  had  a  good  defence  by  means  of  the  term.  [The 
learned  counsel  here  read  some  comments  on  this  statute. 


(a)  2  D.  &  R.  38.  (d)  12  East,  141. 

(b)  2  Ad.  &  E.  14.  (tf)  1  Saund.  310  e. 

(c)  7  Ad.  &  E.  167.  (/)  11  Ad.  &  E.  1008. 
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a  pamphlet  by  Joshua  Williams,  Esq.^  entitled 
^  Bemarics  on  the  Acts  of  the  Session  8  &  9  Viet"  &c] 
la  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict  a  18, 
there  is  a  somewhat  similar  provision,  but  there  the  clause 
13  more  accurately  worded,  and  the  term  is  expressly  made 
to  subsist  as  a  protection  in  equity  only.  Here,  by  the  ex- 
press terms  of  the  proviso,  it  is  to  afford  to  every  person 
the  same  protection  against  (inter  alia)  ^*  any  action,"  that 
it  would  have  afforded  him  if  it  had  continued  to  subsist, 
but  had  not  been  assigned  or  dealt  witii  afler  3l6t  Decem- 
ber, 1845,  and  is,  for  the  purpose  of  such  protection,  to  be 
considered  in  every  court  of  law  and  of  equity  to  be  a  sub- 
sbting  term. 

Pabk£,  B. — ^With  respect  to  the  first  point,  as  to  the 
evidence  of  the  fine,  we  think  there  was  suiScient  proof  of 
a  valid  fine.  The  chirograph  was  the  legal  and  indeed  the 
best  evidence  of  the  fine,  although  it  did  not  also  prove  it 
to  have  been  levied  with  proclamations,  which  ordinarily 
ought  to  be  proved  by  an  examined  copy  of  the  roll.  But 
as  the  officers  of  the  Welsh  Courts  were  in  the  habit  of 
keeping  the  rolls  very  imperfectly,  the  stat.  5  Vict.  c.  32  was 
passed  to  dispense  with  the  necessity  of  strict  proof  of  the 
proclamations,  if  the  plea  roll  contain  sufficient  to  identify 
the  parties,  and  the  premises  mentioned  in  it,  with  those  de- 
scribed in  the  chirograph.  Here  the  chirograph  proved  that 
the  fine  was  duly  acknowledged,  and  shewed  at  what  great 
session  it  was  levied.  Then  the  entry  on  the  plea  roll, 
which  was  of  that  same  great  session,  sufficiently  sets  forth 
the  parties  and  premises  to  identify  the  chirograph  as 
referring  to  the  same  subject  matter.  We  have  already 
disposed  of  the  point  respecting  the  sufficiency  of  the 
conusor's  estate.  With  respect  to  the  only  remidning  point, 
relating  to  the  operation  of  the  Satisfied  Terms  Act,  as 
there  is  another  case  standing  for  argument  (a),  in  which 

(a)  Doe  d.  Hall  v.  Mcuhdahy  ai-gaed  the  same  day  ;  post. 
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8  similar  point  aneeH,  we  will  hear  that  before  we  finally        1847. 
decide.  Dqh 

d. 
Cadwaladbb 

Aldebbon,  B.^  Rolfe,  B.,  and  Platt,  B.,  concarred.  v. 


Pricb. 


Cur.  adv.  vult. 

The  judgment,  as  to  the  last  point,  was  now  delivered  by 

PABKB5  B. — At  the  time  this  case  was  argued,  we  gave 
our  opinion  on  two  of  the  points  made,  and  took  time  to 
consider  the  third.  The  defendant  was  purchaser  of  this 
property  for  valuable  consideration,  and  took  an  assignment 
of  an  old  satbfied  mortgage  term,  from  the  trustee  of  a  per- 
son who  had  taken  a  conveyance  from  an  heir-at-law,  who 
entered  on  the  death  of  his  ancestor,  and  levied  a  fine.  We 
held  that  the  fine  was  good,  under  the  recent  statute,  5  Vict, 
c.  32,  s.  2,  which  was  passed  to  remedy  the  negligence  of 
the  officers  of  the  late  Welsh  Courts ;  and  the  heir-at-law 
having  sufficient  title  to  enable  him  to  levy  a  fine,  the  pre* 
sent  defendant  is  in  by  good  title,  and  does  not  require  the 
satisfied  term  to  protect  him  in  hb  possession.  The  ques- 
tion which  remains  to  be  decided  is,  what  has  become  of  the 
Satisfied  term  under  the  8  &  9  Vict.  c.  112,  which  provides, 
that  ^^  every  satisfied  term  of  years  which  either  by  express 
declaration  or  by  construction  of  law  shall,  upon  the  31st 
day  of  December,  1845,  be  attendant  upon  the  inheritance 
or  reversion  of  any  lands,  shall  on  that  day  absolutely  cease 
and  determine,  as  to  the  lands  upon  the  inheritance  or  re- 
version whereof  such  term  shall  be  attendant  as  aforesiud » 
except  that  every  such  term  of  years  which  shall  be  so  at- 
tendant as  aforesaid  by  express  declaration,  although  hereby 
made  to  cease  and  determine,  shall  afibrd  to  every  person 
the  same  protection  against  every  incumbrance,  charge, 
estate,  right,  action,  suit,  claim,  and  demand,  as  it  would 
have  afforded  him  if  it  had  continued  to  exist,  but  had  not 
been  assigned  or  dealt  with  after  the  31st  day  of  De- 
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1847.        cember,  1845,  and  shall,  for  the  purpose  of  such  proteo- 
PoB  tion,  be  considered  in  every  court  of  law  or  equity  to  be 

CadwaLadsk   ^  subsisting  term."  As  the  plaintiff  has  in  his  declaration 
V-  a  demise  by  a  trustee  of  the  term,  added  to  that  of  the 

real  claimant  of  the  property,  we  must  decide  whether 
that  satisfied  tenn  did  or  did  not  continue  after  the  Slst 
of  December,  1845 ;  and  in  order  to  do  this,  we  must  also 
determine  whether  the  party  claiming  the  protection  of 
the  term  was  really  entitled  to  that  protection  against  an 
incumbrance ;  and  as  that  is  a  question  of  equity,  we  have 
thrown  us  the  duty  of  a  court  of  equity  without  adequate 
machinery.  Such,  however,  is  the  operation  of  the  act,  and 
we  must  therefore  decide  whether  the  defendant,  who  was 
in  possession,  wanted  the  protection  of  this  term.  Now  as 
we  have  already  held  that  he  did  not,  seeing  that  he  had  the 
legal  estate  wholly  independent  of  the  term,  his  case  does 
not  fall  within  the  latter  part  of  the  first  section  of  the  sta- 
tute; but  it  falls  within  the  former  part  of  it;  the  effect  of 
which  IB,  that  the  term  actually  ceased  and  determined  by 
the  operation  of  the  act  on  the  3 1st  of  December,  1845,  and 
consequently  the  plaintiff  cannot  recover  on  the  demise  of 
the  trustee  of  the  term.  If  it  had  turned  out  that  the  de- 
fendant wanted  the  protection  of  the  tenn,  on  the  ground 
that  he  was  a  purchaser  for  valuable  consideration,  it  would 
be  necessary  for  us  to  determine  what  course  he  ought  to 
take ;  probably  it  would  be  necessary  for  him  to  apply  to  a 
court  of  equity,  or  to  apply  to  this  Court  to  strike  out  of 
the  declaration  the  demise  in  the  name  of  the  trustee ;  but 
as  he  does  not  want  the  protection  of  the  term,  it  has  ab- 
solutely ceased  and  determined  on  the  Slst  of  December, 
1845.  The  defendant  is  therefore  entitled  to  a  verdict  on 
all  the  demises,  and  this  rule  must  be  discharged. 

Bule  discharged. 
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1847. 

PiLKiNOTON  V.  Cooke.  Feb.  15. 

O  ASE  against  the  sheriff  of  Yorkshire,  for  extortion.    The  The  stat.  29 

declaration  stated,  in  the  nsual  form,  that  the  plaintiff  re-  ^against  eztor- 

covered  judgment  against  one  Beaumont  for  £600  debt,  and  J^^^jJ'^'^^JIj: 

32.  lOs.  damages ;  that  he  issued  a  fieri  facias,  directed  to  p^f^  ^j  the 

,  .1  "1  1  »/\  j^  Vict.  e.  65 ; 

the  sheriff  of  Yorkshire,  indorsed  to  levy  3042.  10^.,  and  battheonij 
interest  on  3032.  10«.,  at  4  per  cent,  per  annum,  from  the  ter^tt^tals  to 
6th  day  of  February,  1842,  till  payment,  besides  sheriff's  ^^Jj^^^  ^^ 
poundage,  officers'  fees,  costs  of  levying,  and  all  other  ind-  the  sutate  of 
dental  expenses ;  and  that  the  writ  was  delivered  to  the  de-  cases  in  which 
fendant  as  sheriff  of  Yorkshire ;  by  virtue  of  which  said  taL"nou[rgw 
writ  the  defendant,  so  being  such  sheriff,  seized  and  took  in  f^^es  than  shaU 

,  be  allowed  by 

execution  divers  good&  and  chattels  of  the  said  Beaumont,  order  of  the 
and  then  levied  a  certain  small  amount  thereupon  and  there-  fore[^  a  decia- 
out,  to  wit,  the  amount  of  28/.  lOs.    Yet  the  defendant,  so  "'**^?  ®°  ^ 

,  ,  ,  .  .  case  for  extor- 

being  such  sheriff,  not  regarding  his  duty  as  such  sheriff,  nor  tion,  on  the 
the  statute  in  such  case  made  and  provided,  and  passed  in  beth,  it  is  not 
the  reign  of  her  Majesty  Queen  Elizabeth,  afterwards,  to  "^f^^^tbs 
wit,  on  &C.,  by  reason  and  colour  of  his  office  of  sheriff  of  defendant's 

,  having  had  au- 

the  said  county  of  York,  wrongfully,  illegally,  and  oppres-  thori^  under 
sively  had,  received,  and  took  of  and  from  the  now  plaintiff,  victoriA  to  take 
for  the  serving  and  executing  the  said  execution,  a  large  sum  '^t|J^5^"but 
of  money,  to  wit,  £16,  the  same  sum  being  a  larger,  more,  that  is  mattei 
and  other  consideration  and  recompence  than  in  the  same  which  shonid 
statute  was  and  is  limited  and  appointed  in  that  behalf,  of  ^^  y  way  of 
and  for  the  said  sum  so  levied  as  aforesaid ;  that  is  to  say,  a     "^  ^^ 

-^ '       would  not  Uke 
jodidal  notioB 
that  an  order  of  the  jndges,  allowing  a  scale  of  fees  nnder  the  stat.  1  Vict.  c.  55,  was  made 
before  the  time  of  the  iJleged  extortion  stated  in  the  declaration. 

The  declaration  stated  that  the  defendant  levied,  out  of  goods  of  the  plaintiff's  debtor,  a 
certain  sum,  to  wit,  28/.  lOt. ;  and  that  he  wronginllj  took  from  the  plaintiff,  for  senring  and 
ezecnting  the  ezecation,  a  large  sum,  to  wit,  ;f  16,  the  same  being  a  larger  sum  &c.  than  bj  the 
statute  limited,  ofandforthe  sum  so  levied,  that  is  to  saj,  a  large  sum,  to  wit,  the  sum  of  J^15, 
more  than  in  the  said  act  limited  in  that  behalf.  Sembie,  that  this  allegation  of  the  extortion  was 
bad  in  point  of  form ;  for  that  the  poundage  allowed  upon  this  levy  by  the  statute  being 
II.  St.,  the  statement  tiiat  the  defendant  took  ^16,  and  that  that  sum  was  ezcessive  bj  i6fl5t 
was  repugnant ;  and  if  the  words,  **  to  wit,  the  sum  of  ^15,"  were  rejected  as  surplusagei  there 
was  no  sufficient  allegation  of  the  damage. 
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» 

1847.        execution  whatsoevery  upon  pain  and  penalty  that  all  and 
„"    ^  every  sheriff,  &c.,  which  shaU  directly  or  indirectly  do  the 

PXLKINOTON  ^  »  '  J  J  ^ 

V.  contrary,  shall  lose  and  forfeit  to  the  party  grieved  his 

treble  damages."  The  prohibitory  part  of  this  statute 
is  impliedly  repealed  by  the  stat.  1  Yict.  c«  55,  s.  2,  which 
provides,  that  from  and  after  the  passing  of  that  act,  **tt 
shall  be  lawful  for  sheriffs  and  their  officers  concei*ned  in 
the  execution  of  process  directed  to  sheriffs,  to  demaud, 
take,  and  receive  such  fees,  and  no  more,  as  shall  from  time 
to  time  be  allowed  by  any  officer  of  the  several  courts  of 
law  at  Westminster,  charged  with  the  duty  of  taxing  costs 
in  such  Courts,  under  the  sanction  and  authority  of  such 
Courts  respectively."  The  statute  of  Elizabeth  is  general, 
and  extends  to  all  fees  beyond  the  poundage :  Woodgaie  v. 
KnatchbuU  (a).  Buckle  v.  Bewes  (&).  If  those  cases  had 
occurred  since  the  statute  of  Victoria,  the  sums  there  claimed 
would  have  been  allowed ;  it  is  evident,  therefore,  that  the 
statute  of  Elizabeth  is  affected  by  the  statute  of  Victoria. 
It  will  be  said,  however,  that  even  if  that  is  so,  this  matter 
should  have  come  by  way  of  answer  from  the  defendant 
But  the  statute  of  Victoria  does  not  operate  to  create  an  ex- 
ception out  of  the  operation  of  the  statute  of  Elizabeth,  but, 
by  implication,  repeals  tKe  prohibitory  part  of  that  statute 
altogether;  and  the  plaintiff  ought,  therefore,  since  the 
passing  of  the  new  act,  to  have  shewn  in  his  declaration 
that  the  defendant  had  no  right  under  that  act  to  the  sum 
taken.  It  is  a  distinction  established  by  many  authorities, 
that  where  a  subsequent  statute  or  section  merely  creates 
an  exception  out  of  a  previous  enactment,  the  party  must 
plead  such  exception ;  but  where  the  subsequent  statute  or 
clause  wholly  alters  and  abrogates  the  previous  enactment, 
the  party  who  relies  upon  it  must  bring  himself  within  it  in 
its  altered  state,  or  within  the  new  enactment  [On  this 
point  he  referred  to  Mayor  of  Salford  v.  Ackers  (c),  Thtbauk 

(a)2T.R.167.     (6)2B.&C.688;6D.&R.495.     (c)  Ante,  p.  86. 


V. 
COOKI. 
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V.  OAsan  (a),  Simpson  v.  Beady  (b)^  Clayton  v.  Kynaston  (c),         1847- 

Newys  v.  Larke  (rf),   Usher  v.  WaUers  («),  Rex  v.  TVustees    PmiNuxow 

<j^  Northkach  and  Witney  Roads  (/),  Po^e^  v.  jPo/cy  (^), 

Snelgrove  v.  Smart  (A).]     But  even  if  the  prohibition  in  the 

statute  of  Elizabeth  is  not  repealed,  but  only  modified,  by 

the  statute  of  Victoria,  the  objection  still  exists,  for  the 

offence  of  the  sheriff,  for  i¥hich  he  is  liable  to  treble 

damages,  consists  in  his  disobedience  to  both  the  statutes ; 

it  cannot  be  said  that  the  damages  arise  more  out  of  the 

one  statute  than  the  other ;  and  as  the  qualifications  of  the 

latter  act  must  be  taken  to  be  incorporated  with  the  former, 

they  should  be  avoided  by  the  party  relying  on  the  former 

act 

Next,  as  to  the  spedal  causes  of  demurrer.  It  is  doubt- 
ful, on  this  declaration,  whether  the  plaintiff  proceeds  for 
the  penalty  provided  by  the  statute,  the  treble  damages, 
or  merely  for  damages  at  common  kw  for  the  vioktion  of 
the  act  If  the  former,  the  amount  of  damage  being  then 
material,  the  declaration  ought  to  shew  what  fees  the  de- 
fendant was  entitled  to  under  the  statute.  At  all  events, 
the  amount  of  damage  ought  to  be  truly  stated.  Here 
the  amount  stated  in  the  declaration  is  absurd;  there  is 
a  plain  inconsistency  on  the  face  of  it»  in  the  sum  which 
the  plaintiff  alleges  to  have  been  taken.  On  the  other  hand, 
if  the  plaintiff  is  not  going  for  the  penalty,  but  merely  for 
damages  for  the  violation  of  the  act,  still  the  amount  of  the 
extortion  is  material  in  pleading.  The  plaintiff  does  not 
treat  it  as  a  penal  statute,  and  therefore  the  defendant 
may  be  put  to  plead  his  justification  specially ;  and  he  may 
wish  to  justify  as  to  part  of  the  amount  under  one  head, 
and  as  to  the  rest  under  another.     The  extortion  charged, 

(a)  12  M.  &  W.  88.  &  D.  594. 

Ih)  Id.  736.  (/)  6  B.  &  Adol.  978. 

(c)  2  Salk.  524.  (^)  2  Bing.  N.  C.  679 ;  2  Scott, 

\d)  Plowd.  410.  120. 

\e)  4  Q.    B.  553 ;  3   Gale         (h)  12  M.  &  W.  135. 

VOL.  XVI.  T  T  M.  W. 
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therefore,  muBt  be  divisible,  and  so  the  amount  is  material ; 
p  and  it  makes  no  difference,  for  this  purpose,  that  the  sums 

V.  are  stated  under  a  videlicet.     In  Ashby  v.  Harris  {a\  the 

Court  appeared  to  think  that  the  precise  amount  taken 
should  be  stated  in  the  declaration,  in  order  that  the  jury 
might  find  the  fact  of  the  taking,  and  the  Court  decide 
as  to  the  excess.  Here  it  would  be  impossible  for  the 
Court  to  do  so,  if  the  jury  found  the  taking  as  alleged  in 
this  declaration.  It  may  be  said  that  here  the  Court  can 
see  that  the  defendant  has  taken  some  excess,  though  not 
the  whole  excess  charged ;  but  if  so,  the  declaration  is  bad 
on  special  demurrer,  as  praying  judgment  of  the  whole : 
Vigers  v.  Aldrich  (b). 

CowUnff,  contrd. — This  declaration  is  good  in  substance 
and  in  form.  The  first  question  is,  whether  the  prohibi- 
tion of  the  statute  of  Elizabeth  is  affected  by  the  statute 
1  Yict.  c.  55.  The  statute  of  Elizabeth  gives  the  right  to 
poundoffey  apparently  as  a  sort  of  recompence  to  the  sherifl^ 
for  the  risk  and  expense  in  levying  executions,  which  he 
must  incur  in  all  cases.  It  has  no  reference  to  collateral 
expenses,  such  as  auction  duty,  possession  money,  &c  The 
reason  of  the  enactment  is  given  in  the  case  of  Wdlden 
T.  Veasely  (c),  namely,  that  sheriffs  were  slow  to  execute 
writs,  because  at  common  law  they  had  no  fees.  The 
words  of  the  statute  themselves  shew  the  same  thing,  when 
they  speak  of  **  more  or  other  recompence  for  the  serving 
and  executing  of  any  extent  or  execution,"  &c  Under  that 
act,  therefore,  the  sheriff  had  no  right  whatever  to  any  fees 
for  collateral  expenses,  such  as  those  incurred  in  keeping 
possession,  in  taking  care  of  the  goods,  or  in  selling  them. 
[Parkey  B. — You  say  it  applies  to  poimdage  only,  as  distin- 
guished from  fees.]     Yes.     The  cases  cited,  of  Woodgate  v. 


(a)  2  M.  &  W.  673.  (5)  4  Burr.  2482. 

(r)  Noy,  75  ;  Latch,  1 7. 
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Knatchbutt  and  Buckle  v.  Betoes,  clearly  confirm  this  view.  1847. 
But,  on  the  other  hand,  the  statute  of  Victoria  relates  only  pij^m^oTON 
to  fees.  It  first  recites  and  repeals  certain  acts  specifically,  ,  v- 
but  does  not  refer  at  all  to  the  statute  of  Elizabeth ;  and 
its  object  clearly  was  to  apply  to  what  have  been  before 
termed  collateral  fees  ;< — ^to  leave  the  fees  allowed  by  the 
former  acts  as  they  were,  and  then  to  give  such  additional 
fees  as  should  be  allowed  by  the  officer  of  the  Court,  under 
the  sanction  of  the  judges.  It  was  not  intended  to  affect 
poundage  at  alL  [Parhcy  B.'-r-Cleariy  not.]  How,  then, 
does  it  affect  the  statute  of  Elizabeth  ?  [Parke,  B. — Be- 
cause it  authorises  the  sheriff  to  take  more  than  the  amount 
of  the  poundage  given  by  the  statute.]  But  not  "  for  serv- 
ing or  executing  the  execution."  The  question  in  this  case 
is,  whether  the  defendant  has  or  has  not  taken  an  excessive 
sum,  under  the  statute  of  Elizabeth,  for  serving  and  exe- 
cuting the  fi.  fa.  He  does  not  claim  to  take  the  sum  he 
has  taken  under  the  scale  of  fees  made  in  pursuance  of  the 
1  Vict  c  55,  but  either  by  his  authority  under  the  statute 
of  Elizabeth,  or  eke  by  sheer  extortion.  The  second  sec- 
tion of  the  statute  of  Victoria  ought  to  be  read  thus  :-^ 
^*  Whereas  by  law  certain  recompence  is  given  for  serving 
and  executing  the  execution,  we  give  certain  other  fees  for 
the  additional  duty  beyond  that."  This  view  of  the  sta- 
tute is  taken  by  Coleridge,  J.,  in  Curlewis  v.  Bird  (a).  But, 
in  truth,  the  point  contended  for  on  the  other  side  does  not 
arise.  The  statute  of  Victoria  only  says  that  it  shall  be 
lawful  for  the  sheriff  to  take  such  fees,  and  no  more,  as 
shall  from  time  to  time  be  allowed  by  any  taxing  officer  of 
the  courts  of  law,  under  the  sanction  and  authority  of  the 
judges  of  such  courts.  Now  it  is  not  shewn  here  that  any 
scale  of  fees  has  been  made  under  the  statute  of  Victoria. 
If  a  higher  scale  of  fees  than  that  allowed  by  the  former 
act  has  been  made,  that  should  have  been  pleaded ;  for  the 

(a)  1  Dowl.  P.  C,  N.  S.,  7^2. 
T  T  2 
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1847.        Court  cannot  take  judicial  notice  of  it.    A  court  of  error 

PiLKiNGTON    ^^^^  °o*>  ^^  ^®  case  were  carried  there. 

*•  With  respect  to  the  grounds  of  special  demurrer,  it  is 

clear  that  an  action  on  the  case,  as  well  as  an  action  of  debt, 
may  be  founded  on  the  general  prohibition  in  the  28  Eliz. ; 
'  and  in  Buckk  v.  Bewes  (a)  and  Ashby  v.  Harris  (&)  the 
declaration  was  in  the  same  form  as  here.  But  it  is  said 
the  statement)  at  the  end  of  the  declaration,  of  the  amount 
extorted,  is  faulty;  for  that  if  the  sum  levied  was  only 
28/1  10^.,  and  the  sum  taken  is  £16,  the  defendant  cannot 
haye  taken  £\5  too  much.  In  that  respect  the  declaration 
was  drawn  in  order  to  comply  with  the  suggestion  thrown 
out  by  the  Court  in  Ashby  t.  Harris^  that  the  amount 
actually  taken  ought  to  be  stated.  But  it  is  laid  under  a 
yidelicet,  and  the  sum  is  not  traversable,  and  immateriaL 
All  the  facts  are  stated  which  leave  it  a  matter  of  mere 
computation.  Either  it  is  a  mere  inference  of  law,  or  a 
statement  of  fact  for  the  jury.  If  it  be  wrong  as  an  infer- 
ence of  law,  the  Court  see  it,  and  may  reject  it;  if  it  bean 
allegation  of  fact,  the  Court  cannot  take  judicial  cogni2anoe 
that  it  is  wrong  in  fact,  and  so  it  is  not  matter  for  a  special 
demurrer.  [Parke^  B. — If  we  reject  the  "  to  wit,  £15," 
your  declaration  does  not  state  the  amount  of  the  damages.] 
The  plaintiiF  does  not  seek  to  recover  treble  damages,  but 
merely  goes  for  the  violation  of  the  statute.  All  the  ma- 
terials whereby  the  Court  may  see  an  excess  taken,  and  how 
mudi,  are  previously  stated,  and  therefore  the  actual  quantum 
taken  is  unnecessary  to  be  stated.  The  plaintiff  may  re* 
cover  nominal  damages. 

Reu)^  in  reply. — ^With  respect  to  the  last  point,  if  the 
statement,  that  the  defendant  took  more  than  allowed  by 
law,  be  an  inference  of  law,  the  Court  will  notice  it,  because 
the  statement  is  inconsistent  and  repugnant 

\a)  OB.  &C.688;6D.&R.495.  {h)  2M.&W.673. 
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The  only  difficulty  as  to  the  general  question  appears  to        1847. 
be,  whether  the  Court  will  take  judicial  notice  of  the  order    pJ^jJP' 
of  the  judges  as  to  the  scale  of  fees  under  the  statute  of  «• 

Victoria.  It  is  submitted  that  they  will,  inasmudi  as  it  is 
an  act  of  the  Court,  done  under  the  authority  of  the  statute : 
1  Chit.  Plead.  242,  (7th  ed.),  and  the  cases  there  referred 
ta  [Parke,  B. — 1£  the  effect  of  the  statute  of  Victoria 
is  to  take  out  of  the  operation  of  the  statute  of  Elisabeth 
all  the  fees  sanctioned  by  the  former,  is  not  that  a  matter  of 
defence  which  should  be  pleaded,  according  to  TTiibauit  v. 
Gibson  (a)?]  That  case  is  distinguishable;  it  was  there 
evident  that  the  2  &  3  \lct  c.  37  merely  created  an  ex- 
ception out  of  the  12  Ann.  st.  2,  c  16 ;  but  here  the  two 
enactments  are  inconsistent,  and  cannot  stand  together. 

Pabble,  B. — There  appears  to  be  an  inconsistency  in  the 

mode  in  which  the  damage  is  alleged ;  the  plaintiff  cannot 

have  sustained  the  £15  damage,  if  the  defendant  took  only 

£16 ;  and  if  the  £15  be  omitted,  then  it  will  be  that  the 

pluntiff  has  sustained  damage,  but  without  stating  how 

much.     However,  as  we  should  certainly  give  leave  to 

amend  in  this  respect,  we  may  as  well  determine  the  other 

point. 

Cur.  adv.  vult. 

Parke,  B. — This  case  was  argued  before  my  brothers 
Aldersan,  Itolfe,  Piatt,  and  myself,  at  the  sittings  after 
Trinity  Term,  and  a  question  of  importance  having  been 
raised,  it  stood  over  for  consideration.  The  declaration 
was  framed  upon  the  29  Eliz.  c  4,  and  was  for  the  recovery 
of  treble  damages  against  the  sheriff  of  Yorkshire,  for 
taking  more  than  was  allowed  by  that  statute  in  executing 
a  fieri  facias.  There  was  a  special  demurrer,  assigning 
several  causes,  upon  which  the  Court  expressed  its  opinion 

(a)  12  M.  &  W.  88. 


624  CASES  lit  THE  EXCHEQUER, 

dtirlng  the  argument,  and  therefore  it  is  unnecessary  to 
PiLKiN  TOW    J'cp^*  them-     The  substantial  ground  of  objection  to  the 
V-  right  of  action  was,  that  the  remedy  given  by  the  statute  of 

Elizabeth  is  virtually  repealed  by  the  1  Vict  c.  55  ^  or  if  it 
still  exists,  that  it  could  only  be  enforced  for  the  receipt 
of  more  than  was  authorised  by  Ather  statute,  and  that  the 
declaration  should  have  been  framed  on  both  acts,  and 
have  shewn  that  the  receipt  was  a  violation  of  both.  After 
much  consideration,  we  think  that  the  objection  ought  not 
to  prevail. 

The  statute  of  Elizabeth  provides,  that  it  shall  not  be 
lawful  for  any  sheriff  or  under-sheriff,  &c.,  or  their  officers, 
ministers,  several  bailiffs  or  deputies,  by  reason  or  colour  of 
their  office,  to  take  of  any  person,  directiy  or  indirectly, 
for  the  serving  or  executing  of  any  extent  or  execution, 
more  or  other  recompence  than  by  that  act  is  Kmited  and 
appointed,  which  is  thereby  made  lawful  to  be  had,  re^ 
ceived,  and  taken,  viis.  one  shilling  in  tiie  pound  up  to 
£100,  and  sijtpence  in  the  pound  beyond  that  sum,  upon 
pain  that  the  officer  offending  shall  pay  treble  damages  to 
the  party  grieved,  and  forfeit  forty  pounds,  half  to  the 
Crown  and  half  to  the  informer. 

The  Stat.  1  Yict  c.  55,  was  passed  to  increase  and  fix  the 
remuneration  to  be  paid  to  the  sheriff  or  his  officers,  accord- 
ing to  the  discretion  of  the  judges.  It  first  recites  the 
stats.  42  Edw.  3,  c.  9,  and  1  IZen.  5,  c.  4,  containing  pro- 
hibitions to  sheriffs,  under-sheriffs,  clerks,  and  bailiffs,  con- 
tinuing in  office  beyond  certain  times,  and  repeals  those 
prohibitions.  It  then  refers  to  the  23  Hen.  6,  c.  9,  which 
limited  the  fees  to  be  taken  to  20d,  to  the  sheriff  and  id. 
to  the  bailiff,  for  an  arrest  or  attachment,  and  4d,  to  the 
sheriff  for  making  a  return,  and  repeals  that  portion  of 
the  statute,  and  then,  by  sect  2,  provides,  that,  from  and 
afler  the  passing  of  the  act,  ii  should  be  lawful  for  sheriffs 
or  their  officet^  concerned  in  the  execution  of  process 
directed  to  sheriffs^  td  denlaild,  take>  and  receive  such  fecs^ 
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and  no  more,  as  shall  from  time  to  time  be  allowed  by  any         1847. 
o£Bcer  of  the  several  courts  of  law  at  Westminster,  charged    p^j^^j^qtow 
with  the  duty  of  taxing  costs  in  such  courts,  under  the  sanc^  «• 

turn  and  authority  of  the  judges  of  such  courts  respectively; 
and  the  third  section  gives  a  summary  jurisdiction  over  such 
officers  as  shall  extort,  take,  or  receive  any  fee,  gratuity,  or 
reward  not  allowed  as  aforesaid. 

This  statute  does  not  recite  the  29  Eliz.  c  4,  nor  ex- 
pressly repeal  it,  or  any  part  of  it.  It  leaves  the  sheriff's 
right  to  poundage  untouched,  as  the  Court  has  already  de- 
cided in  the  case  of  Davies  v.  Griffith.  But  it  is  said  that 
it  impliedly  repeals  the  statute  of  Elizabeth,  and  the  clause 
inflicting  a  penalty.  If  the  statute  of  Victoria  had  enacted 
that  it  should  be  lawful  in  all  cases  to  take  more  for  the 
future  than  the  statute  of  Elizabeth  allowed,  no  difficulty 
would  have  arisen  in  holding  the  statute  of  Elizabeth  to 
have  been  thereby  abrogated  and  rendered  inoperative 
afterwards,  upon  the  well-known  principle,  '^  leges  pos* 
teriores  priores  contrarias  abrogant."  It  would  not  be 
strictly  correct  to  say  that  it  was  repealed,  because  a  repeal 
has  the  effect  of  annulling  the  statute,  as  if  it  had  never 
been  made.  But  the  statute  of  Victoria  provides  only  that 
the  sheriff,  &c.,  shall  take  so  much  as  shall  be  allowed  to 
any  officer,  and  with  the  sanction  of  the  judges  of  the 
Court  from  which  the  process  issues,  and  some  difficulty 
arises  as  to  the  meaning  of  the  second  section.  By  the 
words  of  that  section,  it  seems  to  have  been  contemplated 
that  there  should  be  a  taxation  in  each  case,  before  the 
claim  by  the  sheriff  or  other  officer  should  be  lawful,  and 
consequently  that  the  third  section,  giving  a  remedy 
against  officers,  would  apply  only  to  cases  where  fees  were 
demanded  and  received  by  them  after  taxation,  which  con- 
struction would  render  that  section  almost  inoperative. 
Such  can  hardly  have  been  the  intention  of  the  framers  of 
that  act ;  but  if  any  doubt  could  be  entertained  in  that  re- 
spect, it  is  quite  certain  that  the  sanction  of  the  judges  of 
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1847.        each  court  could  not  have  been  intended  to  have  been  re- 
PiLKiNOTON    quired  to  each  act  of  allowance  bj  the  officer^  and  the 
^'  sanction  meant  by  the  act  must  have  been  by  some  general 

order  or  regulation  of  the  judges,  providing  for  a  class  of 
cases ;  and  in  that  sense  it  has  been  understood  by  them. 
The  effect,  therefore,  of  the  statute  of  Victoria  is  to  legalise 
the  receipt  of  fees  beyond  the  poundage,  onfy  if  the  judges 
should  make  a  regulation,  and  only  in  those  cases  in  which 
the  judges  should  by  such  regulation  pennit  it ;  and  it  was 
by  no  means  certain  that  any  order  would  be  made,  or,  if 
made,  that  it  would  apply  to  writs  of  execution. 

The^truth  is,  that  the  statute  gives  the  power  only  to  the 
judges  of  allowing,  and  thereby  rendering  lawful,  an  addi- 
tional payment  for  executing  a  fi.  fa.;  but  it  does  not 
absolutely  legalise  any.  The  judges  might  never  exerdse 
their  power  in  any  case,  or,  if  they  did,  might  not  dioose  to 
make  any  additional  allowance  for  process  of  execution. 
It  is  wholly  contingent  whether  the  statute  of  Elizabeth 
would  be  altered  or  abrogated  in  pursuance  of  the  statute 
of  Victoria  or  not;  it  depended  wholly  upon  the  exercise 
of  the  powers  given  to  the  judges.  If  the  Court  could 
take  notice  that  the  judges  had  exercised  that  power,  as 
perhaps  they  ought,  (for  they  are  bound  to  take  notice  of 
the  course  of  proceedings  of  all  the  superior  courts),  still 
we  could  not  assume  that  such  regulation  had  been  made 
before  the  particular  sum  mentioned  in  the  declaration  was 
received,  and  consequently,  for  anything  that  appears,  (what- 
ever we  suspect  from  the  dates),  the  statute  of  Elizabeth 
was  in  force,  and  unaltered  in  any  respect,  at  the  time  of 
the  alleged  offence,  and  therefore  the  declaration  seems  to 
us  to  be  sufficient  If  it  had  appeared  by  the  declaration, 
or  by  plea  simply  stating  the  fact,  that  the  receipt  was  since 
the  date  of  the  judges'  regulations,  it  would  raise  a  different 
question. 

There  is  a  further  reason,  for  which  we  come  to  the  same 
conclusion.     If  the  statute  of  Victoria  expressly  enacted. 


COOKB. 


HILARY  VACATION,    10  VICT.  627 

in  positive  tenns^  that  in  all  cases  in  which  the  sheriff  took 
no  more  than  the  additional  sums  which  should  be  allowed    « 

PlLKINOTON 

or  sanctioned  by  the  judges,  thej  should  be  exempt  from  ^  «• 
the  penalties  of  the  statute  of  Elizabeth,  there  is  no  doubt 
that  the  declaration  would  have  been  good ;  and  if  the  de- 
fendant was  authorised  bj  the  regulation  under  the  statute 
of  yictoria,  that  regulation,  and  the  acting  in  pursuance  of 
it,  must  have  come  by  way  of  defence  from  the  defendant, 
and  that  upon  the  principle  laid  down  in  the  note  in  1  Wms. 
Saund.  262,  and  acted  upon  in  the  case  of  Thibault  v.  Gibson, 
as  being  an  exemption  contained  in  a  subsequent  act.  The 
question  then  is,  whether  the  enactment  of  the  statute  of 
Victoria  is  not  in  effect  the  same  thing  as  a  positive  con* 
tingent  exemption  from  the  operation  of  the  statute  of 
Elizabeth,  which  still  continues  in  force.  We  think  that 
it  is,  and  that  the  operation  of  the  statute  of  Victoria  is  to 
constitute  an  exemption  from  the  statute  in  those  cases,  in 
the  same  way  as  if  it  had  been  expressly  enacted  that  such 
cases  should  be  exempt  from  the  operation  of  the  statute  of 
Elizabeth ;  and  consequently  that  the  declaration  is  suffi- 
cient on  this  ground,  and  that,  therefore,  our  judgment 
must  be  for  the  plaintiff. 

If  the  defendant  will  procure  an  affidavit  that  no  more 
was  taken  than  the  scale  of  fees  allowed,  he  may  be  let  in 
to  amend  on  the  usual  terms. 

Judgment  aocordingly. 
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1847.        each  court  could  not  have  been  intended  to  have  been  re- 

PiLKiNOTON    <iuired  to  each  act  of  allowance  bj  the  officer^  and  the 

**  sanction  meant  bj  the  act  must  have  been  by  some  general 

"""^       order  or  regulation  of  the  judges,  providing  for  a  class  of 

cases ;  and  in  that  sense  it  has  been  understood  by  them. 

The  effect)  therefore^  of  the  statute  of  Victoria  is  to  legalise 

the  receipt  of  fees  beyond  the  poundagCi  onfy  if  the  judges 

should  make  a  regulation,  and  only  in  those  cases  in  which 

the  judges  should  by  such  regulation  permit  it ;  and  it  was 

by  no  means  certain  that  any  order  would  be  made,  or,  if 

made,  that  it  would  apply  to  writs  of  execution. 

The"^  truth  is,  that  the  statute  gives  the  power  only  to  the 
judges  of  allowing,  and  thereby  rendering  kwful,  an  addi- 
tional payment  lor  executing  a  fi.  fa. ;  but  it  does  not 
absolutely  legalise  any.  The  judges  might  never  exennse 
their  power  in  any  case,  or,  if  they  did,  might  not  dioose  to 
make  any  additional  allowance  for  process  of  execution. 
It  is  wholly  contingent  whether  the  statute  of  Elizabeth 
would  be  altered  or  abrogated  in  pursuance  of  the  statute 
of  Victoria  or  not;  it  depended  wholly  upon  the  exercise 
of  the  powers  given  to  the  judges.  If  the  Court  could 
take  notice  that  the  judges  had  exercised  that  power,  as 
perhaps  they  ought,  (for  they  are  bound  to  take  notice  of 
the  course  of  proceedings  of  all  the  superior  courts),  still 
we  could  not  assume  that  such  reguhttion  had  been  made 
before  the  particular  sum  mentioned  in  the  declaration  was 
received,  and  oonsequentiy,  for  anything  that  appears,  (what- 
ever we  suspect  from  the  dates),  the  statute  of  Elizabeth 
was  in  force,  and  unaltered  in  any  respect,  at  the  time  of 
the  alleged  offence,  and  therefore  the  declaration  seems  to 
us  to  be  sufficient  If  it  had  appeared  by  the  declaration, 
or  by  plea  simply  stating  the  fact,  that  the  receipt  was  since 
the  date  of  the  judges'  regulations,  it  would  raise  a  different 
question. 

There  is  a  further  reason,  for  which  we  come  to  the  same 
conclusion.     If  the  statute  of  Victoria  expressly  enacted. 


COOKB. 


HILARY   VACATION,    10  VICT.  627 

in  positive  tenns,  that  in  all  cases  in  which  the  sheriff  took 
no  more  than  the  additional  sums  which  should  be  allowed    „ 

FiLKINOTON 

or  sanctioned  bj  the  judges^  they  should  be  exempt  from  ^  «•_ 
the  penalties  of  the  statute  of  Elizabeth,  there  is  no  doubt 
that  the  declaration  would  have  been  good ;  and  if  the  de- 
fendant was  authorised  by  the  regulation  under  the  statute 
of  Yictoria,  that  regulation,  and  the  acting  in  pursuance  of 
it»  must  have  come  by  way  of  defence  from  the  defendant, 
and  that  upon  the  principle  lud  down  in  the  note  in  1  Wms. 
Saund.  262,  and  acted  upon  in  the  case  of  Thibault  v.  Gibson, 
as  being  an  exemption  contained  in  a  subsequent  act  The 
question  then  is,  whether  the  enactment  of  the  statute  of 
Victoria  is  not  in  effect  the  same  thing  as  a  positive  con- 
tingent exemption  from  the  operation  of  the  statute  of 
Elizabeth,  which  still  continues  in  force.  We  think  that 
it  is,  and  that  the  operation  of  the  statute  of  Victoria  is  to 
constitute  an  exemption  from  the  statute  in  those  cases,  in 
the  same  way  as  if  it  had  been  expressly  enacted  that  such 
cases  should  be  exempt  from  the  operation  of  the  statute  of 
Elizabeth ;  and  consequently  that  the  declaration  is  suffi- 
cient on  this  ground,  and  that,  therefore,  our  judgment 
must  be  for  the  plaintiff. 

If  the  defendant  will  procure  an  affidavit  that  no  more 
was  taken  than  the  scale  of  fees  allowed,  he  may  be  let  in 
to  amend  on  the  usual  terms. 

Judgment  accordingly. 
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IN  THE  EXCHEQUER  CHAMBER 

(In  Error  from  the  Court  of  Excl^equery 


Feb.  6.  CuRLmo  V,  Wood. 

Declaration  in  i^ASE. — The  declaration  stated,  that,  before  and  at  the 

STdrfendant*'  *™®  of  the  Committing  of  the  grievances,  &c,  the  defendant 

'f'  ^  harfT^  below  (the  now  plaintiff  in  error)  was  possessed  of  a  certain 

the  loading  and  wharf  for  the  loading  and  unloading  of  ships  and  vessels,  on 

Tesseia  on  the  the  banks  of  the  river  Thames,  near  to  which  said  wharf  there 

^mo^TOar  *^®^  ^^  certwn  woodwork,  before  then  by  the  defendant 

which  there  was  placed  and  then  being  at  and  upon  the  bottom  of  the  said 

certain  wood-      '-^  •  i        •  i  i 

work,  before  river,  over  which  said  woodwork,  at  certain  states  of  the  tide 
the'defendantf  of  the  said  river,  the  ship  or  vessel  of  the  plaintiff  therein- 
*"*  ^^^  w""*^  after  mentioned  would  float,  but  at  other  states  of  the  tide 

upon  tne  oot- 

tom  of  the  the  said  ship  or  vessel  would  not  float,  of  all  which  premises 

which,  at  cer-  the  defendant,  before  and  at,  &c.,  had  notice ;  that  at  the 

^tide?the  time  of  the  committing  of  the  said  grievances,  and  while  the 

^f^^i^?®  defendant  was  so  possessed  of  the  said  wharf  as  aforesaid^ 

plaintiff  there-  ^     ^  *^ 

inafter  men-      the  plaintiff  was  possessed  of  a  certain  ship  or  vessel  of  great 

float,  but  at       value,  to  wit,  &C.,  then  being  by  sufferance  and  permission 

tiSt'whaVthe  ^^  *^®  defendant  at  and  alongside  the  said  wharf,  for  re- 
defendant  was 

lo  possessed  of  the  wharf,  the  plaintiff  was  possessed  of  a  Tessel  then  being,  by  the  snfferance 
and  permission  of  the  defendant,  at  and  alongside  the  said  wharf,  for  reward  to  the  defendant 
in  that  behalf;  and  the  defendant  then  had  the  management  and  control  of  the  said  wharf,  and 
the  mooring  and  stationing  of  tessels  at  and  near  the  same  while  they  were  at  the  said  wharf, 
for  the  purpose  of  using  the  same.  Breach,  that  the  defendant  unsldlfaUy  and  negligently 
placed,  moored,  and  stationed  the  plaintiff's  vessel  in  the  part  of  the  river  near  the  said  wharf, 
and  over  the  said  woodwork,  and  unskilfully  and  negligently  detained  the  vessel  there  for  a  long 
time,  until,  on  the  natural  fall  of  the  tide,  she  fell  and  lodged  against  the  said  woodwork,  and  was 
damaged  thereby : — Held^  on  error,  after  verdict  and  judgment  for  the  plaintiff,  (upon  a  plea 
denying  that  the  defendant  had  the  management  and  control  of  the  wharf,  and  the  mooring  and 
stationing  of  ships  alongside  it,  &c.,  modo  etformi),  that  the  declaration  sufficiently  stated  a  duty 
in  the  defendant  safely  to  moor  and  station  the  plaintiff's  vessel,  and  a  breach  of  that  duty. 
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ward  to  the  defendant  in  that  behalf,  and  the  defendant 
then  had  the  management  and  control  of  the  said  wharf^ 
and  the  mooring  and  stationing  of  ships  and  vessels  at  and 
near  the  same,  whilst  such  ships  or  vessels  were  at  the  said 
wharf  for  the  purpose  of  usmg  the  same ;  jet  the  defendant, 
to  wit,  on  &C.,  unskilfully,  negligently,  and  improperly 
placed,  moored  and  stationed  the  said  ship  or  vessel  of  the 
plaintiff,  in  the  part  of  the  said  river  near  the  said  wharf^ 
and  over  the  said  woodwork,  and  unskilfully,  negligently, 
and  improperly  detained  the  said  ship  or  vessel  there  over 
the  said  woodwork  for  a  long  and  improper  time,  and  until 
the  said  ship  or  vessel,  on  the  day  and  year  aforesaid,  upon 
the  natural  and  usual  fall  of  the  tide  in  the  said  river,  came, 
fell,  and  lodged  upon  and  struck  against  the  said  woodwork, 
at  the  bottom  of  the  said  river,  and  there  remained  and  con- 
tinued upon  and  striking  against  the  said  woodwork  for  a 
long  time,  to  wit,  &c.,  and  thereby  then  became  and  was 
greatly  strained,  bilged,  broken,  and  injured,  &c.  &c. 

The  defendant  below  pleaded  not  guilty,  and  also  a  plea 
denying  the  allegation  that  he  had  the  control  of  the  wharf, 
and  the  mooring  and  stationing  of  the  vessels,  as  aD^ed  in 
the  declaration;  upon  which  issue,  at  the  trial,  the  jury 
found  a  verdict  for  the  plaintiff  below.  The  Court  of  Ex- 
chequer having  given  judgment  for  him  upon  this  ver- 
dict (a),  a  writ  of  error  was  brought  upon  that  judgment, 
which  was  now  argued  (b)  by 

CletzsbT/y  for  the  plaintiff  in  error  (the  defendant  below)* 
— This  declaration  discloses  no  duty  for  the  breach  of 
which  the  action  can  be  maintained.  The  question  which 
arises  here  is  one  of  some  importance  to  wharfingers  and 
other  occupiers  of  waterside  premises.  It  is  a  new  thing 
to  charge  a  wharfinger  in  respect  of  an  injury  happening 

(a)  JVood  V.  Curling^  15  M.  ridge^J.^  Wightman^J.^Erle^Jt, 
&  W.  626.  and  K.  Williams,  J. 

(b)  Before  JVildcy  C-  J.,  Colih 


630  CASES  IN   THE  EXCHEQUER  CHAMBER, 

1S47.         to  a  ship  in  the  river,  when  moored  agidnst  his  wliar£ 
^  ^^^^^      There  is  an  understood  distinction  in  this  respect  between 
r.  wharfingers  and  dock-owners.     The  latter  take  the  ship 

into  their  own  premises,  and  are  therefore  responsible  for 
injury  to  it  there ;  but  here  the  vessel  was  not  taken  into 
the  custody  or  charge  of  the  defendant  below,  but  merely 
had  her  mooring  ropes  fixed  to  his  premises.  \_fFiffhtman, 
J. — The  declaration  states  that  the  defendant  had  the  man- 
agement and  control  of  the  wharf,  and  the  mooring  and 
stationing  of  vesseb  near  it  while  using  the  wharf.]  It 
does  not  shew  that  there  was  any  employment  of  the  de- 
fendant to  select  the  place  for  mooring,  nor  can  it  be 
intended  that  he  undertook  the  selection  of  a  proper  place. 
[  fVilde,  C.  J. — It  is  reasonable  that  the  wharfinger  should 
have  the  stationing  of  the  vessels  at  hb  wharf;  he  knows 
the  best  order  and  rank  in  which  to  place  them.  The 
question  is,  whether  the  allegation  that  the  defendant  had 
the  control  of  the  wharf,  and  the  mooring  and  stationing 
of  the  vessels,  does  not  involve  the  responsibility  of  placing 
them  in  safe  situations.]  With  respect  to  the  woodwork, 
it  must  be  taken  that  it  was  placed  there  rightfully,  as  it  is 
not  stated  otherwise.  A  wharfinger  is  not  entitled  to 
wharfage  merely  for  the  unloading  of  goods  into  lighters 
out  of  vessels  fastened  to  his  wharf:  Stephen  y.  Caster  {a) : 
the  wharfage  is  for  lajring  the  goods  upon  the  wharf.  No 
employment  for  reward,  therefore,  is  shewn  here.  The 
aUegation  that  the  defendant  had  the  control  of  the  wharf^ 
which  was  his  own,  amounts  to  nothing ;  and  the  further 
allegation  that  he  had  the  mooring  and  stationing  of  the 
vessels,  means  only  that  he  had  it  as  wharfingery  not  by 
virtue  of  any  separate  office  or  duty.  He  has  the  mooring, 
because  he  has  the  wharf.  But  it  is  said  the  jury  have 
found  that  the  defendant  had  the  stationing  of  the  vessels 
at  the  wharf;  but,  reading  the  whole  together,  that  means 

(a)  3  Burr.  1408;  1  W.  Bla.  413. 
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merely  the  making  of  them  fast  at  his  wharf.  All  is  re- 
ferable to  his  character  of  wharfinger,  and  does  not  involve 
any  averment  of  an  undertaking  safely  to  moor  and  station, 
or  of  an  emplojonent  to  select  a  proper  place  for  that  pur- 
pose. It  cannot  be  inferred,  from  anything  that  is  here 
stated,  that  the  plaintifi^  below  parted  with  the  control  of 
his  vessel.  [Wilde^  C.  J. — The  declaration  alleges,  and  the 
verdict  finds,  that  the  defendant  had  the  control  of  the 
mooring  and  stationing :  that  excludes  everybody  else.  Erle^ 
J. — And  implies  an  undertaking  to  use  ordinary  care  in 
doing  it  William8y  J. — If  the  allegation  is  capable  of  two 
senses,  it  must  be  taken,  after  verdict,  in  the  sense  which 
will  make  the  declaration  good,  not  ill ;  and  we  must  so 
construe  it,  if  thereby  we  do  no  violence  to  the  words.] 
With  respect  to  the  statement  that  the  defendant  negli- 
gently moored  the  ship,  &c.,  that  of  itself  is  nothing,  un- 
less the  relation  of  the  parties  ndsed  a  duty  in  him  to  use 
care :  Priestley  v.  Fowler  (a). 

Martin^  for  the  defendant  in  error,  was  not  heard. 

Wilde,  C.  J. — I  entertain  no  doubt  that  this  declara- 
tion is  perfectly  sufiScient.  What  is  it  that  is  alleged  as 
the  foundation  of  the  daim  of  indemnity  against  the  wrong 
which  the  plaintiff  has  suffered?  It  is  stated  that  the 
wharf  was  used  by  the  defendant  for  profit — ^that  the 
plaintiff's  vessel  was  alongside  it  ^^  for  reward  to  the  de- 
fendant" It  may  be  that  a  wharfinger  is  not  generally 
bound  to  moor  the  vessels  alongside  his  wharf;  different 
wharfingers  may  conduct  their  business  differently;  but 
they  may  gain  a  profit  from  the  mooring.  Here  it  is 
stated  that  the  defendant  had  the  management  and  con- 
trol of  the  wharf,  and  the  mooring  and  stationing  of  the 
vessels  at  or  near  it     What  is  the  meaning  of  having  the 

(a)  3  M.  &  W.  1. 
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1847.        stationing^  but  controlIiDg  the  place  where  the  ship  is  to  be 
stationed  ?    Then  it  is  alleged  that  the  defendant  unskil- 
fully,  negligently,  and  improperly  placed  and  stationed  the 
vessel  in  a  part  of  the  river  near  the  wharf,  and  over  certain 
woodwork  which  had  been  placed  there  by  the  defendant, 
and  negligently,  unskilfully,  and  improperly  detained  the 
vessel  over  the  said  woodwork  for  an  improper  time,  until 
the  vessel,  on  the  fall  of  the  tide,  struck  upon  the  wood- 
work and  was  damaged.      No  compliant  is  made  of  his 
placing  the  woodwork  there;  that  might  be  beneficial  to 
others ;  but  the  efiect  of  the  whole  statement  in  the  declara- 
tion is,  that,  the  defendant  being  the  proprietor  of  this 
wharf,  the  plaintifi^  comes  to  use  the  wharf  for  profit  to  the 
defendant ;  and  that  he,  who  knows  the  condition  of  the 
wharf  and  of  the  woodwork,  and  has  the  control  of  the 
stationing  of  the  vessel,  negligently  places  her  where  she 
is  greatly  injured*     Is  not  that  a  state  of  things  which 
creates  in  the  plaintiff*  a  right  to  an  indemnity  for  that 
injury  ?     The  declaration  has  not  been  demurred  to :  then, 
after  verdict,  how  are  we  to  construe  it?    Are  we  to  look 
out  for  difficulties  in  the  construction?    It  seems  to  me 
that  we  must  do  violence  to  the  language,  not  to  support  the 
verdict.    I  think  it  is  a  good  statement  of  such  a  relation 
between  the  parties  as  brought  a  responsibility  on  the  de- 
fendant.    It  states  that  the  defendant  had  the  control,  and 
chose  to  place  and  station  the  vessel  in  a  place  where  she 
received  injury.    Wharfingers  in  general  may  not  be  bound 
to  moor  safely  and  securely.   But  in  this  case  the  defendant 
chooses  to  moor  for  profit,  and  in  doing  so  he  negligently 
and  unskilfully  does  what  causes  the  damage.     It  appears 
to  me  tiiat  that  renders  him  responsible  for  tiiat  damage, 
and  that  the  judgment  of  the  Court  below  was  therefore 
correct. 

Judgment  affirmed. 
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1847. 

Ledsam  and  Others  v.  Bussell.  Feb.  6. 

A.  WRIT  of  error  having  been  brought  upon  the  judg-     Held,  on 
ment  of  the   Court    of   Exchequer    in   this   case  (a),  it  chequer  Cham- 
was  aigued  in    this  Court    in  Trinity  Vacation,    1846  Sbc'uSTiSt 

[June  19]  (A),  by  of  the  Court 

^  -*  ^  ^      -^  of  Exchequer : 

1.  That, 

The  SoUcitar-General  (Sir  F.  Kelly),  for  the  plaintiffs  in  T&^'e  wm.*4; 
error  (the  defendants  below). — ^First,  the  judgment  for  the  ^•^'?"  *'*"* 
plaintiffs  below  ought  to  be  arrested,  on  the  ground  that,  patent  may  be 
under  the  stat.  5  &  6  Will.  4,  c.  83,  s.  4,  an  extension  of  Grown  to  an 
a  patent  cannot  be  granted  by  the  Crown  to  any  person  JJJ^t^^i^Vdi 
but  the  original  inventor.     Secondly,  the  declaration  is  bad  ■?  ^  **»«  <>"- 

.    .  «»  .  t*  n  8*°**  patentee : 

for  not  containing  a  sufficient  averment  of  performance      2.  That  the 
of  the  condition  precedent  contained  in  the  letters  patent,  nndcrsec^^i, 
of  securing  to  Whitehouse  the  annuity  of  £500.     And,  ^^'^'^^^ 
thirdly,  the  plaintiffs  in  error  are  entitled  to  judgment  after  the  ex. 
upon  the  seventh  issue,  on  the  ground  that,  under  the  se-  term  of  the 
cond  section  of  the  above  statute,  the  Crown  has  no  power  plSntf  if*tiS* 
to  grant  new  letters  patent  after  the  expiration  of  the  term  P«tition  for  the 

®  ^    ^  *  *  same  was  pre- 

of  the  original  patent.  sented  before 

I.  The    argument   on    the   other    side  in   the   Court  of  that^rm? 
below  upon  this  point  was,  that,   inasmuch  as  the  first  tenSIteSwcre 
section  of  the  statute  employs  the  words  "  any  person  who  granted  to  B., 

i_         •         1  ^      •       t  111****  ^**  securing 

as  grantee,  assignee,  or  otherwise,  has  obtained  or  shall  toA.,theori- 
hereafter  obtain  letters  patent  for  the  sole  making,  exer-  Swinui^of ' 

£500  so  long 
as  the  new 
letters  patent  should  last ;  but  if  he  could  not  secure  such  annuity,  then,  upon  signification 
thereof  bj  Her  Majesty,  &c.,  the  new  letters  patent  should  cease.  In  an  action  by  B.  for  an 
infringement  of  the  patent,  the  declaration  alleged,  that,  from  the  making  of  the  said  letters 
patent  hitherto,  the  annuity  had  been  duly  secured  to  A.,  according  to  the  true  intent  and 
meaning  of  the  letters  patent : — Held  sufficient,  after  verdict. 

(a)  14  M.  &  W.  574,  where      tswn,  J.,  Williams^  J.,  (Mman, 
the  pleadings  are  fnlly  set  forth.      J.,  MauU,  J.,  Wightman,  J.,  and 
{h)  Before  Tindal,  C.  J.,  Pat-      Creaswell,  J. 
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cising,  vending,  or  using  of  any  invention,"  the  words  in 
sect  4,  ^^  any  person  who  now  hath  or  shall  hereafter  obtidn 
any  letters  patent  as  aforesaid/*  must  also  include  an  as- 
signee of  the  patent.  But  such  a  construction  is  not 
necessary  to  the  giving  full  effect  to  all  these  words,  and, 
indeed,  cannot  be  maintained  without  straining  them  be- 
yond their  natural  meaning.  "  Letters  patent  as  afore* 
said^^  mean  only  '^  letters  patent  for  the  sole  making,  &c., 
of  any  invention.'^  \_Tindal,  C.  J. — The  consequence  of 
your  reading  of  the  statute  woidd  be,  that  if  the  patentee 
died,  his  executors  could  not  obtdn  an  extension  of  the 
time.]  Perhaps,  under  an  equitable  construction  of  the 
statute,  they  might  be  let  in,  but  certainly  there  are  no 
words  to  give  it  them  directly.  No  argument  can  be 
drawn  against  the  plaintiffs  in  error  from  any  other  of  the 
expressions  used  in  this  section.  The  words  "  prolonga- 
tion," "  extension,"  "  new  letters  patent,"  are  all  used  to 
denote  the  same  thing.  The  words  "his  spedfication" 
and  "his  in\ention,''  cannot  properly  be  applied  to  any 
other  than  the  original  patentee,  who  may  have  died,  or 
assigned  the  patent^  before  the  specification  is  enrolled,  in 
which  case  there  can  be  no  enrolment  \_C0liman9  J. — The 
specification  is  part  of  the  title  of  the  assignee,  and  so  is 
his,  Mauky  J. — Surely  the  word  "his"  must  have  a 
laiger  meaning  than  that  of  mere  authorship.  Would  not 
the  words  "  his  invention  "  extend  to  a  person  who  had  an  in- 
vention communicated  to  him  by  a  foreigner,  and  for  which 
a  patent  might  be  granted  ?]  Such  a  person  would  be  the 
"  first  and  true  inventor,"  within  the  meaning  of  the 
statute  of  James.  The  words  "  hath  obtxiined^  again, 
cannot  properly  apply  to  an  assignee,  but  only  1^  the  ori- 
ginal grantee  who  has  obtained  the  letters  patent  from  the 
Crown :  Spilsbury  v.  Clough  (a).  [Maule,  J. — ^Why  may 
not  the  words  apply  to  an  assignment  made  before  the  act  ? 

(a)  2  Q.  B.  466 ;  2  G.  &  D.  17. 
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The  power  of  disclaimer  given  by  the  first  section  may  be  1847. 
as  necessary  for  an  assignee,  in  order  to  make  the  patent 
valid,  as  for  the  original  grantee.]  Whenever  the  legisla- 
ture meant  to  include  assignees,  they  are  expressly  named, 
as  in  sections  2  and  3.  And,  as  Coleridgcy  J.,  observes  in 
SpUsbury  v.  Clough^  the  words  "  assignee  or  otherwise,**  in 
the  first  section,  may  apply  to  the  case  of  a  foreign  in- 
vention, of  which  a  party  in  this  country  may  become  the 
assignee,  and  be  the  first  to  obtain  a  patent  in  this  country 
for  it.  \Maul€y  J. — Such  a  person  would  be  the  grantee^ 
and  not  the  assignee,  of  the  letters  patent.  I  cannot  help 
thinking  that  the  Court  of  Queen's  Bench,  in  Spihbury  v. 
Clotigh^  forced  the  meaning  of  the  word  '^assignee''  in  a 
way  that  cannot  be  sanctioned  in  a  court  of  error.]  There 
is  a  subsequent  statute,  7  &  8  Vict.  c.  69,  s.  4,  which  ex- 
pressly provides  for  an  application  by  an  assignee  for  a 
renewal  of  the  patent ;  that  affords  a  strong  argument  that 
the  former  act  was  not  applicable,  in  this  respect,  to  as- 
signees. [Patteson^  J. — The  7  &  8  Vict  c  69,  leaves  the 
form  of  advertisement  the  same  as  before,  so  that  there  is 
just  the  same  difficulty  about  its  being  his  specification  and 
his  invention.] 

IL  There  is  no  sufficient  averment  of  performance  of 
the  condition  precedent,  to  secure  the  annuity  to  White- 
house.  Itis  consistent  with  the  allegation,  that  the  security 
^^las  given  for  an  annuity  continuing  only  from  the  date  of 
the  patent  to  the  date  of  the  declaration.  [Patteson^  J. — 
Even  if  that  be  so,  a  non-compliance  with  this  condition 
does  not  render  the  letters  void.  The  proviso  is  only  that 
they  shall  cease  upon  signification  or  declaration  by  her 
Majesty  that  the  annuity  has  not  been  secured.]  In  the 
former  part  of  the  declaration,  it  is  expressly  stated  that  the 
letters  patent  were  granted  upon  this  condition :  that  which 
follows  is  only  by  way  of  adding  strength  to  the  security ; 
but  the  grant  becomes  ipso  facto  void,  if  the  condition  of 
it  be  not  complied  with. 

VOL.  XVI.  IT  u  M.  w. 
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1947,  IIL  The  iflsue  on  the  seventh  plea  ought  to  be  found 

for  the  defendant.  If  the  Crown  has  power  to  grant  new 
letters  patent  afler  the  expiration  of  the  old,  there  is  no 
limit  to  the  interval  during  wlueh  the  invention  may  have 
become  public,  and  many  persons  may  have  invested  their 
capital  in  the  manufacture  of  it.  [  CrtssweU^  J. — They  have 
notice,  by  the  advertisements,  of  the  intention  to  petition 
for  the  renewal,  and  may  come  in  and  be  heard  against  it.} 
Further,  the  renewal  of  the  patent,  after  its  expiratioB, 
cannot,  with  any  regard  to  the  meaning  of  woids»  be  called 
an  *^  extension  "  or  ^'  prolongation  "  of  it*  It  is  true  the 
proviso  states  that  '*no  such  extension  shall  be  granted,  if 
the  application  by  petition  shall  not  be  made  and  prosecuted 
with  effect  before  the  expiration  of  the  tenn  originally 
granted ;  and  from  this  an  argument  may  be  drawa»  that 
the  UtterM  patent  may  issue  afVer  its  expiration:  but  the 
answer  is,  that  the  petiticAv  is  not  '^  prosecuted  with  effect" 
until  the  new  letters  patent  are  granted.  In  the  case  of  a 
replevin-bond»  the  words  <^  proaecuting  with  effect "  mean 
prosecuting  the  suit  with  success:  Perreau  v.  Be9an{a). 
The  Stat  2  &  3  Yict  c  67,  which  repeals  this  proviso^ 
expressly  distinguiBhes  between  an  extension  of  the  t^m  of 
the  letters  patent,  and  a  grant  of  new  letters  patent  for  the 
same  invention. 

]!4[antague  Smith,  contnL — ^First,  the  assignee  of  a  patent 
is,  equally  with  the  original  grantee,  within  the  4th  sec^ 
tion  of  the  5  &  6  Will.  4,  c.  83,  for  he  clearly  is  a  person 
who  ^^now  hath"  letters  patent;  that  is,  who  has  the 
letters,  patent  themselves,  and  has  the  benefit  of  the  pio- 
^forty  enjoyed  under  them.  In  this  view  of  the  clause,  it 
is  not  necessary  to  read  the  words  **  as  aforesaid "  other- 
wise than  has  been  contended  for  on  the  other  side.  The 
provision  as  to  adveirtifling  is  VQk  favour  of  this  constructioB; 
for  it  must  refer  to  the  person  then  hamng  the  letters 
patent,  and  carrying  on  the  manufacture  under  then.    It 

(a)  5  B.  &  C.  284. 
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18  then  properly,  and  to  all  intents,  his  specification  and  his  1847. 
invention.  Suppose  a  ease  where  the  original  patentee, 
not  carrying  on  the  manufacture,  resides  at  a  distance  from 
the  assignee,  who  does  carry  it  on ;  would  it  not  be  absurd 
to  say  that  the  advertisements  should  be  published  in  the 
former  place  ?  Nay  more,  the  consequence  of  the  argu- 
ment oo  the  other  side  is,  that  the  original  patentee,  by  get- 
ting an  extension,  might  turn  the  assignee,  after  the  ex- 
piration of  the  onginal  term,  into  an  infringer.  Again, 
that  an  aaugiiee  is  within  the  terms  of  the  statute  appears 
deariy  from  section  1 ;  for  it  cannot  be  contended  that  the 
original  patentee,  who  has  assigned  all  his  interest,  can 
then  diackum,  and  so  deprive  the  assignee  of  the  benefit  of 
the  patent;  if  that  be  so,  then,  it*  the  assignee  wisbed  to 
amend  by  a  <fischimer,  the  original  patentee  might  refuse 
to  do  soi,  and  so  destroy  all  the  benefit  of  the  pajtent  in 
the  hands  of  his  own  assignee.  That  cannot  be  the  object 
of  the  act.  In  the  case  of  StmthiDorth^s  Patent  {cl)^  which 
was  an  applieation  by  the  assignees  for  an  extension,.  Lord 
Brougham^  in  delivering  the  opinion  of  the  Judidal  Com- 
mittee of  the  Piivy  Council,  says — ^  The  new  letters  par 
tent  must  be>  by  the  statute,  granted  to  the  party  or 
parties  who  have  a  legal  interest  in  the  letters  pmtewt  now 
existing.  Of  course  the  parties  must  take  care  that  the 
right  party  or  parties  alone  have  the  patent,  otherwise  it 
will  have  no  legal  efiect :  "  and  in  that  case  the  extension 
was  accordingly  granted  to  the  persons  who  had  an  assign- 
ment by  way  of  mortgage  of  the  letters  patent.  Wrighfs 
Patent  (b)  was  another  case  where  the  extension  was 
granted  to  the  assignees,  as  being  the  persons  in  whom 
the  legal  estate  of  the  letters  patent  was  vested  at  the 
time  of  the  application.  Iknoten^s  Ptttent  (c),  again,  was 
the  case  of  an  aj^Iication  by  and  grant  to  an  administro' 
trix;  and  there  can  be  no  distinction  in  thk  respect  be- 

(a)  Webster's  Patent  Cases,  486.      (h)  Id.  Ml.      (c)  Id.  563. 

U  u2 
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1847.  tween  assignees  in  fact  and  in  law.  If  the  equity  and 
justice  of  the  matter  is  to  be  considered,  the  merit  may  be 
as  great  in  the  person  who,  having  an  assignment  of  the 
patent,  brings  the  invention  into  real  exercise,  as  in  the 
original  inventor.  In  section  2,  where  the  power  is  con- 
fined to  the  inventor,  he  is  styled  the  ^^  patentee/* 

Secondly,  with  respect  to  the  question  arising  on  the 
seventh  plea.     It  is  suflScient  if  the  petitioner  has  done  all 
that  he  is  required  to  do,  in  prosecuting  his  petition  with 
effect ;  all  that  follows  depends  upon  the  discretion  of  the 
Crown,  over  which  he  has  no  control ;  and  therefore  the 
l^slature  has  drawn  the  line  at  the  point  where  the  pro- 
secution of  the  petition  ceases.     Here  it  is  stated  that  the 
plaintiff  below  petitioned,  and  obtuned  a  report  of  the 
privy  council  in  his  favour,  before  the  expiration  of  the 
original  term.    The  actual  sealing  and  issuing  of  the  letters 
patent  may  be  delayed  from  various  causes,  quite  beside 
the  power  of  the  petitioner.     It  is  like  the  cases  whiere 
judgment  is  given  nunc  pro  tunc,  when  the  delay  has  been 
the  act  of  the  Court,  and  not  of  the  party.     The  2  &  3 
Vict.  c.  67,  shews  what  was  meant  by  prosecuting  with 
effect.     \Mavle^  J. — Yes;   the  proviso  seems  to  assume 
that  prosecuting  with  effect  is  something  prior  to  the  grant 
itself.] — [As  to  the  other  point,  he  was  stopped  by  the 
Court] 

The  SoHcitar^  General  was  heard  in  reply 

Cur.  adv.  vult. 

JPatteson,  J. — This  was  an  action  brought  by  Russell 
(the  plaintiff  below)  against  Ledsam  and  others  (the  de- 
fendants below),  for  the  infringement  of  a  patent  That 
part  of  the  declaration  which  is  material  to  the  present 
inquiry  states,  that  one  Cornelius  Whitehouse  obt^ned 
letters  patent  for  an  invention  of  certain  improvements  in 
manufacturing  tubes  for  gas,  which  were  dated  on  the  26th 
of  February,  1825,  and  were  granted  for  fourteen  years ; 
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that  Whitehouse  assigned  the  letters  patent  to  the  plaintiff;  1847. 
that  the  plaintiff,  after  the  passing  of  the  statute  5  &  6 
WilL  4,  c.  83,  and  before  the  expiration  of  the  fourteen  years 
granted  by  the  letters  patent,  petitioned  Her  Majesty  in 
council  for  a  prolongation  of  his  said  term,  having  adver- 
tized in  three  London  papers,  and  in  the  Wolverhampton 
Chronicle,  being  a  country  paper,  published  near  to  the  town 
of  Wednesbury,  in  the  county  of  Stafford,  where  the  plain- 
tiff carried  on  the  manufacture  of  the  said  invention :  that 
the  petition  was  referred  to  the  Judicial  Committee  of  the 
Privy  Council,  who  reported  to  Her  Majesty  that  a  further 
extension  of  the  term  for  six  years  should  be  granted :  that 
by  letters  patent,  dated  the  26th  of  February,  1839,  a 
further  term  of  six  years  to  be  computed  from  the  26th  of 
February,  1839,  was  granted,  upon  the  plaintiff's  securing 
to  Whitehouse,  the  original  inventor,  an  annuity  of  £500 
so  long  as  the  new  letters  patent  should  last;  but  if  he  could 
not  secure  the  annuity,  then,  upon  signification  thereof  by 
Her  Majesty  under  her  signet  or  privy  seal,  or  by  six 
privy  councillors  under  their  hands,  the  new  letters  patent 
should  cease.  The  declaration  then  states,  that,  from  the 
making  of  the  said  letters  patent  thence  hitherto,  the  said 
annuity  of  £500  has  been  duly  secured  to  Whitehouse, 
according  to  tiie  true  intent  and  meaning  of  the  said  new 
letters  patent.  It  then  states  that  the  defendants  have  in- 
fringed tiie  letters  patent.  Several  pleas  were  pleaded,  but 
those  which  are  material  to  the  present  inquiry  are  tiie 
seventh  and  ninth  only. 

The  seventii  plea  alleges,  that  the  said  letters  patent  in 
tiie  declaration  secondly  stated  were  granted  after  the  ex- 
piration of  the  said  term  of  fourteen  years  granted  by  the 
said  letters  patent  in  the  declaration  first  mentioned,  and 
not  before  the  expiration  of  the  said  term. 

The  ninth  plea  alleges,  that  the  annuity  of  £500  has  not 
been  duly  secured  to  Whitehouse  firom  the  making  of  the 
said  secondly  mentioned  letters  patent,  according  to  the 
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true  intent  and  meaning  of  the  same.  Issue  was  taken 
and  joined  on  the  seventh  plea,  and  joined  on  the  ninth. 
The  juiy  found  for  the  defendants  as  to  the  issue  cm  the 
seventh  plea,  and  for  the  plaintiff  as  to  that  on  the  ninth 
plea,  and  on  all  the  other  issues. 

The  Court  below  has  given  jodgment  ibr  the  pbuntiff, 
notwithstanding  the  verdict  for  the  defendants  on  liie  issue 
raised  upon  the  seventh  plea.  Upon  the  argument  in  error, 
it  is  contended  for  the  plaintiffs  in  error,  not  only  that  the 
seventh  plea  is  a  sufficient  bar  to  the  action,  but  objections 
are  also  taken  to  the  declaration : — 

First,  that,  under  the  statute  5  &  6  Will.  4,  c.  83,  an  ex- 
tension of  the  term  of  letters  patent  cannot  be  granted  to 
the  assignee,  but  only  to  the  original  patentee. 

Secondly,  that  the  securing  of  the  annuity  to  Whitehonse 
is  a  condition  precedent,  the  performance  of  which  is  not 
sufficientiy  shewn  by  the  declaration,  and  the  issne  on  the 
ninth  plea  is  wholly  immaterial.  This  last  objection  was 
rested  on  two  grounds:  first,  that  the  averment  in  the 
declaration  does  not  state  that  the  annuity  was  granted 
after  the  new  letters  patent ;  and  secondly,  that  it  does  not 
state  that  the  annuity  has  been  secured  fer  the  whole  of  the 
new  term,  but  only  "  hitherto,''  that  is,  up  to  the  commence- 
ment of  the  suit,  or  the  date  of  the  declaration. 

The  Court  dii^sed  of  this  objection  on  the  argument, 
being  clearly  of  opinion  that  it  is  not  material  whether  the 
annuity  were  granted  before  or  after  the  new  letters  par 
tent;  and  secondly,  that  the  annuity  being  secured  from 
the  making  of  the  new  letters  patent  up  to  the  time  of  the 
infringement  would  be  sufficient  for  the  purposes  of  this 
action,  even  if  the  letters  patent  might  be  voidable  after- 
wards ;  and  supposing  that  the  securing  the  annuity  was  a 
condition  precedent  at  all.  The  averment  is  at  all  events 
good  after  verdict 

The  question  arising  on  the  seventh  plea  dqiends  on  the 
true  construction  of  the  4th  section  cf  5&6  Will.  4,  c  83. 
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The  plea  does  not  state  that  the  application  by  petition  yma  1847« 
not  made  and  prosecuted  with  effect  before  the  expiration 
of  the  term  originally  granted^  which  are  the  words  of  the 
proviso  at  the  end  of  that  section,  but  sim{dy  that  the  new 
letters  patent  were  not  granted  before  the  expiration  of  the 
original  term.  The  declaration  states,  that  the  petition  was 
presented ;  that  it  was  referred  to  the  judicial  committee ; 
that  the  plaintiff  was  heard,  and  the  report  was  made  in  his 
favour, — all  before  the  expiration  of  the  term ;  and  that  is 
not  denied  by  the  plea.  The  proviso,  therefore,  is  complied 
with;  and  the  only  question  is,  whether  the  Crown  has 
power  to  grant  new  letters  patent  after  the  expiration  of 
the  original  term.  The  argument  against  sach  power  is 
based  on  the  use  of  the  words  "  prolongation"  and  ^'exten* 
sion  "  in  that  section,  which  are  said  to  exclude  any  break 
or  interval  between  the  original  and  the  new  letters  patent. 
The  section  enacts,  that  the  party  may  apfdy  for  a  ^  pro* 
longation ;"  that  the  judicial  committee  may  report  for  an 
^'extension  ;^'  and  that  the  Crown  may  grant  ''new  letters 
patent,"  provided  that  no  such  "  extension''  shall  be 
''granted"  unless,  &c.  It  is  unfortunate  diat  so  much 
variation  of  language  should  be  found  in  the  section  as  to 
lead  to  difficulties  and  ingenious  arguments ;  but  we  do  not 
think  that  such  variation,  nor  the  use  of  such  terms  as 
"  prolongation^  and  "  extension,"  would  alone  be  sufficient 
tp  warrant  us  in  holding  that  everything  must  be  done 
prior  to  the  expiration  of  the  original  term,  especially  when 
we  find  a  proviso  added  which  does  render  it  necessary  that 
many,  if  not  all  other  things,  should  be  so  done,  but  does 
not  apply  to  the  grant  itself.  But  it  is  said  that,  if  there 
may  be  an  interval  between  the  original  and  the  new 
letters  patent,  great  injustice  may  be  done  to  those  who 
have  used  or  invested  capital  in  preparing  to  use  the  in- 
vention during  the  interval.  The  true  answer  was  given 
in  the  court  below,  viz.  that,  as  to  those  who  have  used  it 
in  the  interval,  they  are  clearly  not  liable  to  an  action ; 
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1847.  and  as  to  those  who  have  laid  out  their  capital^  they  may 
be  heard  before  the  judicial  committee,  either  to  oppose 
any  new  grant  altogether,  or  to  be  protected  and  in- 
demnified for  what  they  have  lawfully  done.  Upon  the 
whole,  we  are  of  opinion  that  the  seventh  plea  is  bad. 

The  remaining  point  is  as  to  the  validity  of  the  grant  of 
new  letters  patent  to  the  assignee  of  the  original  letters. 
This  also  depends  upon  the  true  construction  of  the  fourth 
section  of  the  act. 

The  person  who  may  apply  is  thus  described :  "  If  any 
person  who  now  hath  or  shall  hereafter  obtain  any  letters 
patent  as  aforesaid,"  shall  advertise,  &c. 

The  words,  ^*  as  aforeswd,"  refer  to  the  first  section  of 
the  act,  which  is  as  follows :  "  Any  person  who  as  grantee, 
assignee,  or  otherwise,  hath  obtained,  or  who  shall  here- 
after obtain,  letters  patent  for  the  sole  making,  exercis- 
ing, vending,  or  using  of  any  invention,"  may  &a  dis- 
claim, &c 

On  the  one  hand,  it  is  argued  that  the  words,  ^^as  afore- 
said," refer  to  the  person ;  on  the  other  hand,  that  they  refer 
to  the  thing.  But  we  think  the  construction  of  the  Court 
below,  by  which  they  have  treated  them  as  descriptive  of 
the  mode  of  having  or  obtaining,  agrees  best,  both  with 
strict  propriety  of  language  and  the  object  and  intention  of 
the  statute,  and  is  therefore  the  true  construction.  Then 
they  may  be  read,  as  regards  the  case,  before  us,  '^  if  any 
person  who  now  hath  as  assignee  any  letters  patent,"  and 
will  support  the  grant  to  the  plaintiff  as  assignee.  There  is 
undoubtedly  some  difficulty  from  the  use  of  the  word 
^*  obtain,"  which  seems  more  properly  applicable  to  obtdn- 
ing  from  the  Crown,  than  to  obtaining  by  assignment  from 
any  other  person ;  and  that  appears  to  be  the  view  taken 
by  the  judges  of  the  Court  of  Queen's  Bench  in  the  case 
of  Spikbury  v.  Clough  (a),  in  construing  the  first  section 

(a)  2Q.B.466. 


HILABY  VACATION,   10  VICT.  643 

of  the  act ;  and  beyond  all  doubt  that  is  the  only  sense 
in  which  the  words  *'  hath  obtained"  are  used  in  the  second 
section  of  the  act  But  in  construing  the  fourth  section, 
we  are  perhaps  relieved  from  this  diiBculty ;  for  the  legis- 
lature, whether  intentionally  or  not,  has  not  added  the 
word  "obtained"  after  the  word  "hath,"  although  it  is 
added  in  the  first  and  second  sections ;  and  therefore  the 
words  "  now  hath,"  in  the  fourth  section,  may,  and  perhaps 
grammatically  must,  be  read  in  the  sense  of  "  now  pos- 
sesses." 

We  do  not  think  that  the  use  of  the  word  "  his,"  in  the 
fourth  section,  coupled  with  the  words  "invention,"  "spe- 
cification," "term,"  prevents  this  construction;  for  those 
things  are  his  (the  plaintiff's)  in  respect  of  his  interest  in 
them,  though  not  in  respect  of  his  being  the  person  to  whom 
they  originally  belonged. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
judgment  of  the  Court  of  Exchequer  must  be  affirmed. 

Judgment  affirmed. 


END  OF  HILABT  VACATION. 
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April  21.  BURNBY  W.  BOLLETT, 

A.,  a  farmer,  OASE. — The  declaration  stated,  that  the  defendant,  on 
pubUcVvket  ^^>  **  Lincoln,  publicly  offered  for  sale  the  carcase  of  a  pig 
of  a  country       for  the  food  of  man,  and  thereby  then  and  there  falsely  and 

town,  from  B., 

a  batcher  fraudulently  undertook  and  warranted  that  the  said  carcase 

tbereruie  car-  ^^  ^^  ^  sound  and  wholcsome  condition,  and  fit  for  human 

pS^foroon^^  consumption,  whereby  the  plaintiff  was  induced  to  buy  the 

Bamption,  and  said  carcasc  at  the  sum  of  6/.  ISs.  6(L,  whereas,  in  truth  and 

left  it  hanging 

up,  intending  in  fact,  the  Said  carcase  was  not  in  a  sound  and  wholesome 

comp^ng  ^^  condition,  and  fit  for  human  consumption,  but,  on  the  con- 

^^^tak^^t**"'  trary  thereof,  was  unsound,  unwholesome,  &c*,  whereby  &c- 

away.    In  his  Plea,  not  guilty. 

farmer, on'  At  the  trial,  before  PattesoH,  J.,  at  the  last  summer 

fHiildngto buy  Assizes  for  Lincolnshire,  it  appeared  that  the  plaintiff  and 

it,  was  referred  the  defendant  were  farmers.     The  defendant  had  bouirht 

to  A.  as  the  ^ 

owner,  and 

subsequently,  on  the  same  day,  bought  it  of  A.,  the  original  buyer,  without  any  warranty.  It 
did  not  appear  that  any  secret  defect  in  it  was  known  to  any  of  the  parties.  It  turned  out 
unsound  and  unfit  for  human  consumption : — Heidf  that  no  warranty  of  soundness  was  implied 
by  law  between  the  farmers  A.  and  C. 
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the  Cftrcase  of  the  pig  in  question  at  the  stall  of  one  Pen- 
rose, a  butcher,  in  the  public  shambles  in  Lincoln  market ; 
but,  having  other  business  in  the  town,  left  it  banging  up  at 
the  seller's  stall,  till  it  was  more  convenient  to  take  it  away 
with  him.  Before  he  returned,  the  piaintiflT  came  to  the 
same  stall,  and  seeing  the  pig,  offered  to  buy  it  The  stall- 
keeper  told  him  that  it  was  the  property  of  the  defendant, 
who  had  bought  it,  but  added  that  he  might  perhaps  part 
with  his  bargain  for  a  small  profit.  The  plaintiff  then 
went  to  seek  out  the  defendant,  and  having  met  with  him 
in  the  market,  dealt  with  him  ibr  the  pig,  and  bought  it  of 
him.  It  was  forthwith  conveyed  to  the  plaintiff's  house. 
Next  day  the  meat  was  found  to  be  diseased  and  quite  rolten, 
so  as  to  be  wholly  unfit  for  human  food  (a).  Thereupon  the 
plaintiff  brought  this  action  to  recover  bade  the  purchase- 
money,  by  way  of  damages  for  the  breach  of  an  implied 
warranty  of  soundness.  The  defence  was,  caveat  emptier. 
Upon  these  facts,  Pattemm,  J.,  inclined  to  think  that  the 
law  impUed  such  a  warranty  on  the  part  of  the  defendant 
as  was  alleged  in  the  declaration,  and  directed  the  jury  ac~ 
eordingly.  Verdict  for  the  jdaintiff  fi)r  62. 18^.  6(Ly  subject 
to  a  moti<Hi  to  enter  a  nonsuit.  A  rule  nisi  having  been 
afterwards  obtained  accordingly, 

Humfrey  and  J.  Hildyard  shewed  cause  at  the  (dttings 
after  Hilary  Term. — The  plaintiff  was  entitled  to  bring 
this  action ;  for,  on  a  sale  of  meat  for  the  use  of  man, 
a  warranty  of  soundness  and  fitness  for  humsm  consump- 
tion is  implied  by  law,  [Parker  B. — The  jury  have  ne- 
gatived fraud.  The  question  then  is,  whether  any  and 
every  man  who  sells  provisions  in  a  market  must  be  taken 
to  sell  them  with  an  implied  warranty  of  soundness.]  It 
was  immaterial  whether  the  defendant  knew  it  was  un- 


(a)  It  was  sworn  that,  tbrotigh-      son  had  proved  unaoconntably 
out  the  naighboarhoody  the  sea-     injanovs  to  meat. 
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sound  and  unwholesome  meat  or  not,  and  it  is  a  public  and 
indictable  offence,  for  which  he  may  be  punished.     [Alder^ 
son,  B. — ^The  defendant  sold  a  pig  which  had  been  exposed 
for  sale,  not  by  him,  but  by  one  Penrose.    Parhe^  B. — The 
authority  in  Keilway,  91,  may  authorise  an  action  against 
Penrose.     Alderson,  B. — There  is  no  evidence  that  the  de* 
fendant's  suffering  the  meat  to  be  in  the  place  where  the 
plaintiff  saw  it,  was  with  the  object  of  selling  it.     Nor  is  it 
found  that  he  bought  it  for  sale.  Parke,  B. — ^Here  was  no 
public  exposure  for  sale,  except  by  Penrose.  The  defendant 
was  not  a  dealer  in  meat     There  was  no  express  warranty, 
and  no  fraud.     The  plaintiff  has  to  make  out  that  a  naked 
sale  of  an  article  which  is  to  be  eaten,  and  proves  unfit  for  it, 
is  actionable.]     Still  the  law  implies  a  warranty ;  for,  how- 
ever the  defendant  became  possessed  of  it,  as  he  aflerwards 
sold  it,  he  was  bound,  before  so  selling  it,  to  ascertain  that  it 
was  fit  for  food.     That  is  founded  on  the  necessity  of  pre- 
venting injury  to  the  public     In  Keilway's  Rep.  91,  (22 
Hen.  7)  (a),  Frawicke  said,  that  "  tw  man  can  justify  sel- 
ling corrupt  victual,  but  an  action  on  the  case  lies  against 
the  seller,  whether  the  victual  was  warranted  to  be  good 
or  not     But  if  a  man  sells  me  cloth  or  other  thing,  know- 
ing the  cloth  to  be  bad,  there  I  am  deceived  ^per  son  notice 
demesne ;'  and  in  that  case,  because  *  quod  ipse  fuit  sciens,' 
though  he  sold  it  without  warranty,  still  he  shall  be  punished 
by  writ  on  the  case.     But  if  he  did  not  know  it,  he  shall 
not  be  punished,  unless  he  has  warranted  the  article  to  be 
good.**    The  case  then  proceeds  to  allude  to  the  Year  Book, 
9  H.  6.  53  (b\  in  which  case  Babington  (apparently  a  judge) 

(a)  See  the  cases  collected,  1  prefat'  B.  &  C,  predict'  C.  sciens 

Vin.  Abr.  661.  iUam  esse  cormptam  et  inha- 

{h)  '^  Brief  de  deceit  sur  le  bilem,  warrantic'  esse  habilem 

cas  quare  cum  &c.  fait  port  per  et  non  corruptam,  p'  quadam 

A.  against  B.  &  C peeunie  summa  vendidit 

quare   cum  predict'  A.  quan-  .  .  Rolf  (for  defendant)  prayed 

dam  buttam  vini  de  Rumney  de  judgment  of  the  writ,  for  it  is 
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said,  that  warranty  of  soundness  by  a  seller  of  provisions 
was  unnecessary,  adding,  that,  if  a  man  goes  into  a  tavern 
for  refreshment,  and  corrupt  drink  or  meat  is  there  sold 
to  him,  which  occasions  his  sickness,  an  action  clearly  lies 
against  the  tavern-keeper.  That  case  is  thus  stated  in  1  KoU. 
Abr.,  tit.  Action  sur  Case  (P.)>pl«  1  ^  2 — "If  a  tavemer 
sells  wine  (knowing  it  to  be  corrupt)  to  another  as  sound, 
good,  and  not  corrupt,  without  any  express  warranty,  still 
an  action  of  deceit  lies  against  him,  for  there  was  a  warranty 
in  law.  So,  if  I  come  into  a  tavern  to  eat,  and  the  taverner 
gives  and  sells  me  '  bier  et  char  corrupt,  per  que  jeo  suis 
mis  en  grand  infirmitie,'  an  action  lies  against  him  without 
express  warranty,  for  it  is  a  warranty  in  law."  It  is  again 
stated  thus,  by  Tanfield^  C.  B.,  and  Altham,  B.,  in  Roswell 
V.  Vaughan  (a) : — "  If  a  man  sells  victual  which  is  corrupt, 
without  warranty,  an  action  lies,  because  it  is  against  the 


1847. 

BURNBY 
BOLLCTT. 


not  stated  that  we  warranted 
it  to  be  good,  and  then  it  shall 
be  adjudged  the  plaintififs  own 
folly.  Martin  (as  it  seems  for 
plaintiff). — The  warranty  is  not 
material  (n'e.  a  purpos);  for  it 
is  enacted  (ordeine)  that  no  one 
shall  sell  corrupt  victual  [see 
post,  p.  648].  CcUismore  (ap- 
parently a  judge). — Ceo  est  actio 
popularis.  J9aM9i^fon(  apparently 
a  judge). — The  warranty,  as 
Martin  has  said,  is  not  material 
(n'e.  pas  a  purpos) ;  car  si  jeo 
yien  en  an  taveme  a  manger,  et 
il  don'  et  vend'  a  moy  bier  ou 
char  corrupt',  par  le  quel  jeo 
suis  mis  en  grand  infirmite,  j'au- 
rai  action  envers  luy  sur  mon 
cas  clerement,  et  uncore  11  ne 
fist  garranty  a  moy.  Godred, — 
It  was  lately  adjudged  in  the 
King's  Bench,  that  if  a  man  sells 


a  piece  of  woollen  cloth,  know- 
ing it  to  be  rotten  and  ill  fulled, 
'  et  ceo  fuit  adjudge  bon  sans  gar- 
ranty.' And  then  West  said  the 
wool  was  warranted,  and  so  it 
was.  Bolff  ridendo  et  protes- 
tando,  that  the  plaintiff  was  a 
wine  drawer,  and  yet  knew 
nothing  of  wines,  said  for  plea 
for  B.,  that,  at  the  time  of  selling 
the  wine,  it  was  sufficient  and  fit 
or  sound  (suffic*  et  able).  The 
Court  held  that  the  plaint  should 
be  traversed ;  upon  which  he 
added,  '^  and  not  corrupt."  C.'s 
plea  was,  that  he  sold  to  plaintiff 
as  B.'s  servant,  and  in  no  other 
manner.  Martin, — You  have  de- 
ceived the  plaintiff  to  your  own 
knowledge  (de  vre'  conis'  de- 
men')" 

(a)  Cro.  Jac.  196. 


648 
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QOnuBonwealth ;  as  9  H.  6*  53;  7  H.  4.  15(a);  and  11 
Ed.  4.  6."  The  cases  are  collected  in  1  Yiner's  Abridg- 
ment, 52(X  [Parke,  B. — Suppose  that  I,  noi  being  a  seller 
of  wine,  import  a  pipe  from  Oporto;,  ajad  on  its  arriyal  at 
the  docks  transfer  it  to  you  for  a  price^  without  seeing  or 
tasting  it,  shall  I  be  liable  to  an  action  if  it  proves  bad?] 
The  sale  alone  would  impose  that  liability.  [AUenoH, 
B. — There  must  be  a  difierenoe  between  exposing  food  or 
wine  for  sale,  and  transferring  a  baigain  in  it.  The  case 
put  in  the  Year  Book  of  Hen.  6,  is  that  of  a  general  dealer, 
who  as  such  maybe  bound  at  law  to  know  the  quality  of  the 
article  he  sells.  Parhe,  R — ^You  must  contend  that  even  if 
the  seller  is  not  a  dealer  in  provisions,  or  does  not  warrant 
them,  or  is  not  guilty  of  any  fraud,  or  has  no  knowledge 
of  the  particular  article,  he  is  liable  if  it  be  not  sound, 
whether  the  buyer  suffers  illness  in  consequence  or  not. 
The  case  in  the  Year  Book,  9  Hen.  6,  on  which  that  in 
Keilway  seems  to  rest,  is  one  of  a  tavemer.  Alderson^  Bw 
— The  Year  Book,  11  Ed.  4,  6,  lays  down  a  general  pro- 
hibition by  law  (J)  to  sell  corrupt  victual  (c).  Whether 
the  bad  wine  or  food  is  sold  by  a  general  dealer  in  either 
or  not,  the  injury  to  the  public  from  seUiag  them  is  the 
same.       Rolfe^   B. — The  case  in   Croke  James  explains 


(a)  Thb  seems  a  mistaken  re- 
ference to  the  Year  Book. 

{b)  This  seems  to  allude  to 
Stat.  Incert.  Temp.,  c.  7, 1  Tom- 
lins,  Statutes  at  Large,  8vo,  388  ; 
see  also  the  Statute  of  Pillory 
ajod  Tumbrel,  51  Hen.  3,  c.  6, 
s.  3. 

(c)  Year  Book,  Triu.  11  £d.  4, 
6  B.  Brian  said,  ^<  Car  si  jeo 
vende  a  un  homme  xx  berbiis 
per  tuer,  sMls  sonts  corrupts, 
uncore  si  jeo  garzaate'  eux,  11 
n'ayera  ace*  de  disceit  sur  le  gar> 


laniie,  et  ne  sera  traTexs,  car 
qnt  ils  sQst  morta  j«e  ae  puiase 
conustre  q'ils  sont  corruptea,  qnt 
jeo  done  trust  ei  coafidenoe  a 
voas,  si  jeo  suiadiso^ve,  jeo  aver' 
ace'  de  disceit,  &C.,  mee  si  jeo 
vende  mutton  pur  manger  quel 
est  corrupt,,  il  ayei'  ace'  de  dk- 
ceit,  cornet,  jeo  ne  garr^  cell.' " 

Nel6. — *^  £a  vostre  case  le  oansa 
est  ^  p  V  q  il  est  prohibite  per  le 
ley  q'  home  vende  vitaile  cor* 
rupted  "  &e.     See  51  H.  3,  c.  S, 

8.3. 
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those  in  the  Year  Books>  as  tarning  on  the  scieiiter  in  the 
seller,  or  on  the  peculiar  duty  of  a  tavermr.]  The  scienter 
is  immateriaL  On  the  same  grounds  of  public  danger^ 
a  servant's  carrying  a  child  afflicted  with  the  amaU-pox 
along  a  public  highway  in  which  persons  are  passing,  and 
near  inhabited  bouses,  is  indictable :  Hex  v.  VantaTidUh  (a). 
Kitchen  on  Courts  Leet,  21,  pi.  29,  shews  that  a  selling 
by  butchers,  fishmongers,  and  other  victuallers,  of  any  cor* 
rupt  victual,  not  wholesome  for  men's  bodiee,  was  in- 
quirable  in  the  leet  Blackstone,  in  his  Commentaries, 
vol.  3,  p.  166,  says,  ^^  In  contracts  for  provi^ons^  it  is 
always  implied  that  they  are  wholesome  $  and  if  they  be 
not,  the  same  remedy  (viz.  by  action  on  the  case  to  exact 
damages  for  the  deceit)  lies  against  him."  Crroy  v.  Cox  (b) 
shews  that  the  seller  of  an  article  undertakes  that  it  shall 
be  reasonably  fit  for  the  use  for  which  it  is  intended. 
[Parke,  B. — That  is  confined  to  cases  where  he  under- 
takea  to  manufacture  it(e)].  Whatever  a  man  does  to  the 
article  to  vary  it  ftocn  its  natural  state  is  sufficient,  e.  g. 
cutting  up  or  skinning  an  animal  [Parhei^  B. — ^The  sole 
point  for  consideration  i^,  whether  an  ordinary  individual, 
not  clothed  with  any  character  of  general  dealer  in  pro- 
visions, who  bon&  fide  sells  meat  foir  human  consumption^ 
is  liable  to  an  action  on  the  case  by  the  buyer  of  the  article 
if  it  proves  unsound.  This  is  not  the  ca^e  of  a  butcher,  or 
tavemer,  or  farmer  killing  or  exposing  to  sale  meat  in  open 
market,  who  may  be  reasonably  taken  as  impliedly  war- 
ranting the  meat  to  be  sound  Would  an  indictment  lie 
against  an  ordinary  individual  for  so  doing  ?]  On  principle 
there  is  no  distinction  between  such  an  individual  and  any 
such  trader,  and  both  ought  to  be  alike  liable ;  for  the  sale 
of  unsound  meat  is  in  itself  illegal. 

(a)  4  M.  &  Sel.  73 ;  1  Russell         (c)  See  2  M.  &  Or.  279 ;  4  M. 
on  Crimes,  by  Greaves,  108.  &  W.  402 ;  2  B.  &  Adol.  466 ;  5 

(b)  4  B.  &  C.  108.  Bing.  533. 
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Whitehurst  and  MtUer^  in  support  of  the  rule. — If  a  con* 
tract  for  sale  of  unsound  meat  is  expressly  forbidden  by 
law,  it  is  void,  and  no  warranty  can  be  implied  by  law 
to  attach  to  it     Nor  is  there  any  distinct  authority  to 
prove  what  the  plaintiff  contends  for ;  whereas  it  is  dear 
law,  that  where  a  man  buys  a  specific  article,  no  warranty 
arises,  for  the  maxim  of  caveat  emptor  applies :   Chanter  v. 
Hopkins  (a).     That  applies  to  sales  of  food  as  well  as  of 
other  chattels.    If,  on  the  contrary,  a  man  orders  an  article 
to  be  made  for  a  particular  purpose,  the  party  who  under- 
takes to  supply  it  is  bound  to  furnish  one  fit  for  that  pur- 
pose :  Shepherd  v.  Pybus  {b\     In  Chanter  v.  Hopkins^  Liord 
Abinger  sdid,  ^*  A  warranty  is  an  express  or  implied  state- 
ment of  something  which  the  party  undertakes  shall  be  a 
part  of  a  contract,  and,  though  part  of  the  contract,  yet  col- 
lateral to  the  express  object  of  it   But  in  many  of  the  cases, 
the  circumstance  of  a  party  selling  the  thing  by  its  proper 
description  has  been  called  a  warranty,  and  the  breach  of 
such  contract  a  breach  of  warranty ;  but  it  would  be  better 
to  distinguish  such  cases,  as  a  non-compliance  with  a  con- 
tract which  a  party  has  engaged  to  fulfil."    [Parke,  B.,  re- 
ferred to  the  note  to  Cutter  v.  Powell  (c),  in  Smith's  Lead- 
ing Cases,  Vol.  2.]     Parkinson  v.  f^e{d)  setties,  that  where 
a  buyer  has  an  opportunity  of  seeing  part  of  the  thing  sold, 
no  warranty  is  implied  by  law.    Then  do  the  old  cases  esta- 
blish such  a  difference  in  the  instance  of  selling  unwholesome 
provisions  for  human  food,  that  a  party  is  liable  to  an  action 
for  selling  them,  without  knowing  them  to  be  unfit  for  food, 
or  warranting  them  to  be  fit?    Is  every  isolated  act  of  sell- 
ing such  a  dealing  as  makes  the  seller  liable  in  case  of  the 
article  proving  bad?    The  strongest  case  in  the  affirma- 


(a)  4  M.  &  W.  399.  M.  &  Gr.  279. 

(b)  3  M.  &  Gr.  see ;  4  Scott,  (c)  6  T.  R.  323. 
434.    See  Broum  y.  EdgingUm^  2  \d)  2  East,  314. 
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tive  is  in  the  Year  Book,  1 1  Ed.  4, 6  B.  (a).  It  was  one  of 
the  judges  who  there  said  that  the  sale  of  corrupt  victual 
was  prohibited  by  law.  It  was  there  said,  that  if  I  sell  a  man 
twenty  sheep  to  kill  (which  must  mean  for  food),  if  they 
are  rotten  no  action  lies,  because  till  killed  no  one  can  tell 
whether  they  are  rotten  or  not ;  nor  would  the  man  who 
sells  to  kill  have  them  in  his  possession,  so  as  to  know  their 
state  when  dead.  It  would  then  be  sufficient  in  the  declara- 
tion to  state  a  sale  of  food  not  being  fit  for  the  food  of  man.] 
At  the  trial,  the  learned  judge  said  there  was  a  warranty 
in  law,  and  left  it  to  the  jury  only  whether  the  pig  was 
unwholesome  when  left  at  Penrose's  stall,  without  asking 
them  whether  it  was  sold  for  use  of  man  or  not.  [Parke, 
B. — It  was  assumed  throughout  that  it  was.  The  simple 
point  is,  whether  the  bare  allegation  that  the  defendant  sold 
not  exposed  to  sale  to  the  plaintiff,  for  the  food  of  man, 
corrupt  and  unsound  victuals,  he  not  being  a  dealer  in 
them,  or  proved  to  know  them  to  be  unsound,  is  sufficient 
to  entitle  the  plaintiff  to  maintain  an  action  for  deceit.] 
Comyns,  in  his  Digest,  tit.  Action  on  the  Case  for  Deceit 
(E.  4),  cites  Edtchen,  174,  to  shew  that  if  a  buyer  of  a 
horse  has  opportunity  of  discovering  a  (patent)  defect  in 
him  by  inspection,  and  does  not,  no  action  lies(i);  adding, 
^*  So,  if  a  man  sell  corrupted  wine,  if  the  vendee  or  his  ser- 
vant taste  and  approve  of  it."  The  case  of  a  tavemer  is 
one  where  the  article  of  food  fumbhed  to  the  guest  is  not 
selected  by  him  in  the  first  instance.  So,  if  I  order  meat 
generally  of  a  butcher,  without  selection,  the  implied  con- 
tract is  that  the  meat  shall  be  good.  \_Parhe,  B. — That  is 
not  the  case  of  ordering  a  particular  piece  of  meat  to  be 
sent  home.  The  question  in  the  tavemer's  case  is,  whether 
as  such  he  was  bound  to  supply  sufficiently  good  meat,  re- 
sembling  Shepherd  v.   Pybus  (c).      Atdersan,    B. — Fitz- 

(a)  Ante,  p.  648,  d.  c.        (b)  See  2  Roll.  R.  6;  SoiUhem  v.  Bow. 

(c)  3  M.  &  Gr.  868;  4  Scott,  434. 
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herbert,  in  his  Natura  Brevium,  94  B.,  says,  that  if  a  man 
aeils  corrupt  wine,  or  an  unsound  horse,  without  warranty, 
it  is  at  the  buyer's  peril,  **  Mid  his  eyes  and  taste  ought  to  be 
his  judges  in  that  ease."  The  Year  Books  ah^eady  men- 
tioned are  there  cited.]  All  the  cases  collected  in  1  Vin. 
Abr.  560,  ahew  tiiat  the  liability  of  the  seller  turns  on  the 
scienter.  As  to  ihe  passage  cited  from  3  Bla.  Com.  165, 
that  in  contracts  for  proviaons  it  is  always  implied  that 
they  are  wholesome,  and  if  they  are  not,  an  action  lies  for 
deceit,  it  admits  of  the  same  solution,  viz.  that  if  the  con- 
tract be  for  provisions  which  are  not  seen,  e.  g.  for  ship- 
ping, a  warranty  of  their  being  good  and  fit  for  that  par- 
ticular purpose  is  implied ;  whereas,  if  the  contract  was  for 
a  specific  article  of  food  brought  before  die  eyes  of  the 
purchaser^  it  would  not.  All  turns  on  the  seller's  know- 
ledge, actual  or  presumed,  of  the  condition  of  the  food.  It 
is  presumed  in  the  case  of  the  tavemeror  butcher,  as  in  the 
case  of  a  jeweller  who  sold  a  pebble  tor  a  bezoar  stone. 
The  liability  of  such  persons  arises  from  the  opportunity 
they  have,  in  dealing  with  the  article,  of  knowing  whether 
it  is  good  or  not  Ilere,  between  ordinary  parties,  no  know- 
ledge that  the  animal  was  corrupt  can  be  presumed  from 
their  dealings.  \_Parhey  B. — It  is  put  for  the  plaintifi^, 
whether,  by  reason  of  food  being  t^  subject  of  sale,  this  is 
not  an  exception  to  the  general  rule,  so  as  to  make  the  seller 
req>onsible  on  account  of  the  common  good,  though  no  care 
could  have  discovered  the  latent  defect  (a).  If  the  only 
obligation  here  was  to  use  due  diligenoe  to  see  that  it  was 
not  corrupt,  the  plaintiff*  cannot  succeed.]  Wi&out  ex- 
press warranty,  or  knowledge  express  or  presumed  of  the 
latent  unsoundness,  the  defendant  cannot  be  liable.  Now 
it  was  admitted  that  the  defendant  knew  no  more  of  the 
real  condition  of  the  carcase  in  question  than  the  plaintiff 

himself. 

Cur.  adv.  vult 

(a)  See  Jimes  v.  Brigktyh  Bing.  633,  cited  2  Steph.  Comm.  127. 
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Pabke,  B.,  now  delivered  the  judgment  of  the  Court —        1847. 
Thifl  case  was  tried  before  my  Brother  PcUtesouy  at  the  last       bubnby 
Summer  Assizes  for  the  county  of  Lincoln.    It  was  an  ao-  ^- 

tion  on  the  case,  alleging  that  the  defendant  publicly  offered 
the  carcase  of  a  pig  for  sale,  as  and  for  food  for  man,  and 
by  falsely  and  fraudulently  warranting  it  to  be  wholesome, 
and  fit  for  food  for  man,  sold  it  to  the  plaintiff,  who  paid 
the  defendant  the  price. 

It  appeared  on  the  trial,  that  the  carcase  of  the  pig  was 
exposed  for  sale  in  the  public  street  of  Lincoln,  in  the  shop 
of  one  Penrose,  a  butcher,  when  the  defendant  bought  it, 
but  did  not  take  it  away.  The  plaintiff  afterwards  applied 
to  Penrose  to  purchase  it,  but  being  informed  it  was  already 
sold  to  the  defendant,  he  applied  to  him,  and  agreed  with 
him  to  buy  it,  and  pdd  him  for  it  It  turned  out  that  the 
pig  was  measly;  it  became  afterwards  putrid,  was  unfit  for 
food,  and  the  plaintiff*  having  called  on  the  defendant  to 
repay  the  smn  given  to  him,  which  was  refused,  brought 
this  action. 

It  did  not  appear  that  the  defendant  had  any[^knowledge 
of  the  unsound  state  of  the  pig ;  and  he  was  not  a  butcher, 
or  dealer  in  meat  He  had  not  exposed  it  publicly  for  sale. 
He  had  bought  the  pig  for  his  own  use,  and  left  it  till  it 
should  be  delivered;  but  when  he  sold  it  to  the  plaintiff, 
there  was  a  reasonable  presumption  for  the  considera- 
tion of  the  jury^that  he  knew  it  was  to  be  used  for  human 
food. 

On  this  state  of  facts,  Mr.  Whitehursti  for  the  defendant, 
prayed  for  a  nonsuit  at  the  close  of  the  plaintiff's  case. 
The  learned  judge  permitted  the  case  to  proceed,  reserving 
the  point,  whether  he  ought  to  have  nonsuited.  The  plain- 
tiff had  a  verdict,  and  a  rule  nisi  for  a  nonsuit  having  been 
obtained,  the  case  was  fully  argued  at  the  sittings  after  last 
term. 

The  argument  for  the  plaintiff  was,  that  tiie  sale  of  vic- 

VOL.  XVI.  *  X  X  2  M.  w. 
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tuals  to  be  used  as  fixxl  for  man  differed  firom  ihe  sale  of  | 

other  oommoditieBy  and  that  the  vendor  of  snch,  if  they 
were  unwholesome,  was  liable  to  the  vendee,  without  fraud 
or  warranty.  This  position  is  laid  down,  apparently  in  ge- 
neral tennsy  in  Keilway,  91 ;  but  the  cases  there  referred  to^ 
in  the  Year  Books,  9  Hen.6, 37,  pL  53,  and  1 1  Edw.  4,  Trin. 
10,  pL  6,  and  other  authorities  (a),  when  considered,  lead  to 
this  conclusion,  that  there  is  no  other  difference  between 
the  sale  of  victuals  for  food,  and  other  articles,  than  tiiis, 
that  victuallers,  butchers,  and  other  common  dealers  in  vic- 
tuals, are  not  merely  in  the  same  situation  that  comnum 
dealers  in  other  commodities  are,  and  liable  under  the  same 
circumstances  as  they  are,  so  that,  if  an  order  be  sent  to 
them  to  be  executed,  they  are  presumed  to  undertake  to 
supply  a  good  and  merchantable  article;  but  they  are  also 
liable  to  punishment  for  selling  corrupt  victuals,  by  virtue 
of  an  ancient  statute,  (certainly  if  they  do  so  knowingly^ 
and  probably  if  they  do  not),  and  are  therefore  respondble 
civilly  to  those  customers  to  whom  they  sell  such  victuak, 
for  any  spedal  or  particular  injury  by  the  breach  of  the  law 
which  they  thereby  commit.  That  they,  the  common  deal- 
ers, not  aUpersonB,  are  liable  criminally  for  selling  corrupt 
victuals,  is  dear;  for  Lord  Coke  says,  in  4  Inst.  261: — 
*'  This  court  of  the  leet  may  inquire  of  corrupt  victual,  as 
a  common  nuisance,  whereof  some  have  doubted,  both  for 
that  it  is  omitted  in  the  statute  of  the  leet,  and  of  the  weak 
authority  of  the  book  of  the  9  Hen.  6,  where  Martyn  saith 
that  it  is  ordained  that  none  should  sell  corrupt  victual 
And  Cottismore  held  the  opimon  that  it  is  actio  popularise 
whereupon  it  is  collected  that  the  conusance  thereof  be- 
longeth  to  the  leet;  and  Martyn  and  Neal,  (11  Hen.  4), 
agredng  with  him,  said  truly ;  for,  by  the  statute  of  6  iHen.  3, 
Stat,  pillor',  et  tumbrel^  et  assias*  panis  et  cer?is\  and  by 
the  statute  made  in  the  reign  of  Edw.  1,  intituled  Stat  de 

(a)  7H.4,  16, 16;  11  H.4, 14, 15;  11 H. 6, 18. 


SA8TBB  TBBM,  10  VICT.  656 

pistoribuB  et  braaiatoribusy  et  fdiis  yitellarii^,  it  is  ordained 
that  none  ahall  seU  corrupt  yictualfl." 

The  statute  61  Hen.  3,  of  the  Pillory  and  Tumbril^ 
and  Assuse  of  Bread  and  Ale,  applies  only  to  vintners, 
brewers,  butchers,  and  cooks.  Amongst  other  things,  in- 
quiry is  to  be  made  of  the  vintners'  names,  and  how  they 
sell  a  gallon  of  wine,  or  if  any  corrupted  wine  be  in  the 
town,  or  such  is  not  wholesome  for  man's  body ;  and  if  any 
butcher  sell  conta^ous  flesh,  or  that  died  of  the  murrain, 
or  cooks  that  seethe  unwholsome  flesh,  &c  Lord  Coke 
goes  on  to  say,  that  Britton,  who  wrote  after  the  statute 
51  Hen.  3,  and  following  the  same,  saith,  ''Puis  soit  in- 
quise  de  oeux  queux  achatent  per  un  manner  de  measure, 
et  vendent  per  meinder  measure  faux,  et  ceux  sont  punis 
come  vendoiB  des  vines,  et  auxi  ceux  que  serront  atteint  de 
faux  aunes,  et  faux  poys,  et  auxi  les  macegrieves  {maceUarii, 
butchers  (a)),  et  les  gents  que  de  usage  vendent  a  trespaa- 
sants  (passengers)  mauvaise  vians  corrumpus  et  wacrus,  et 
autrement  penllous  a  la  saunty  de  home,  encountre  le  forme 
de  nous  statutes." 

This  view  of  the  case  explains  what  is  said  in  the  Year 
Book,  9  Hen.  6,  53,  that  "  the  warranty  is  not  to  the  pur- 
pose ;  for  it  is  ardamed  that  none  shall  sell  corrupt  victuals;" 
and  what  is  said  by  Tarifieldf  C.  B.,  and  AUham,  B.,  Cro. 
Jaa  197,  ''that  if  a  man  sells  corrupt  victuals,  without 
warranty,  an  action  lies,  because  it  is  against  the  common- 
wealth:** and  also  explains  the  note  of  Lord  Hak,  in  1st 
Fitzherbert's  Natura  Brevium,  94,  that  there  is  diversity 
between  selling  corrupt  wines  as  merchandise;  for  there  an 
action  on  the  case  does  not  lie  without  warranty ;  otherwise, 
if  it  be  for  a  tavemer  or  victualler,  if  itprefudice  any. 

The  defendant  in  this  case  was  not  dealing  in  the  way 
of  a  common  trade,  and  was  not  punishable  in  the  leet 

(a)  Iifaeenariij  rather  sellers     means  those  who  sell  wittiogly. 
of  meat  in  shambles ;  but  "maoe-     stolen  meat. 
grie&,"  by  Tennes  de  la  Ley^ 
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1847*  ^  the  death  of  Thomas  Goodden,  her  hasband,  by  an  inden- 
ture of  appointment,  bearing  date  the  8th  of  March^  1784, 
and  made  between  the  said  Ann  Goodden  of  the  one  part, 
and  the  said  Thomas  Ejiight  and  Ann  his  wife  (formerly 
the  said  Aim  Goodden,  spinster),  and  the  said  Elizabeth 
Goodden,  of  the  other  part,  in  pursaance  of  the  power 
vested  in  her  by  the  hereinbefore-mentioned  indentures, 
duly  limited  and  appointed  the  lands  and  tenements  included 
in  those  indentures,  from  and  after  the  death  of  the  said 
Ann  Goodden,  to  the  use  of  the  said  Ann  Ej[iight  and 
Elizabeth  Goodden,  in  fee,  as  tenants  in  common. 

The  said  Elizabeth  Goodden  died  before  her  mother,  on 
the  24th  of  February,  1787,  seised,  by  virtue  of  the  before- 
mentioned  appointment,  of  the  reversion  in  fee,  expectant 
on  the  death  of  her  mother,  of  and  in  one  imdivided  moiety 
of  the  siud  tenements  and  lands  mentioned  in  the  above- 
mentioned  indentures.  The  said  Elizabeth  Goodden,  being 
so  seised,  made  a  will,  dated  the  11th  of  December,  1786, 
under  which  the  lessor  of  the  plaintiff  now  clfums  title. 
The  material  parts  of  this  will,  which  was  duly  executed 
and  attested  to  pass  real  estate,  were  as  follows : — 

*^  This  is  the  last  will  and  testament  of  me,  Elizabeth 
Goodden,  of  Bower  Hinton,  in  the  parish  of  Martock,  in 
the  county  of  Somerset,  spinster.  I  give  and  devise  all 
and  singular  the  messuages,  tenements,  lands,  and  heredita- 
ments, which  I  am  seised  of  or  entitled  unto,  either  in  pos- 
session or  reversion,  remainder  or  expectancy,  situate, 
lying,  and  being  within  the  parish  of  Martock  aforesaid,  or 
elsewhere,  in  the  said  county  of  Somerset,  unto  my  brother- 
in-law,  and  sister  Ann  Ejiight,  his  wife,  of  Bower  Hinton 
aforesaid,  yeoman,  for  and  during  the  term  of  their  natural 
lives ;  and  from  and  after  their  deceases,  I  give  and  devise 
the  same  unto  my  nephew,  John  Goodden  Knight,  son  of 
my  said  brother-in-law  and  sister  Ann  Enight,  his  heirs 
and  assigns,  for  ever :   But  in  case  the  said  John  Goodden 
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Knight  should  not  survive  my  said  brother-in-law  and  sis-  1847* 
ter,  Thomas  and  Ann  Knight,  and  should  die  without  an 
heir  lawftilly  begotten,  then  and  in  such  case  I  give  and 
devise  the  same  to  tJie  next  heir  of  the  said  Thomas  and 
Ann  Knight,  my  brother-in-law  and  sister  as  aforesaid, 
their  heirs  and  assigns,  for  ever.  I  also  give  and  bequeath 
unto  my  said  brother-in-law  and  sister  Ann  Knight, 
all  such  lands  in  Martock  aforesaid  as  I  am  entitled 
unto  for  any  term  or  number  of  years,  to  hold  unto  my  said 
brother-in-law  and  sister  Ann  Knight,  and  their  assigns, 
for  and  during  the  term  of  their  natural  lives ;  and  from  and 
after  their  deceases,  I  give  and  bequeath  the  same  unto  their 
said  son  John  Groodden  Knight,  his  executors,  administra- 
tors, and  assigns,  and  his  heirs  lawfully  begotten.  wAjid  as 
and  for  and  concerning  all  and  other  my  personal  estate 
whatsoever,  I  give  and  bequeath  the  same  unto  my  said 
brother-in-law  and  my  sister  Ann  Knight,  his  wife  afore- 
said, whom  I  hereby  make  and  appoint  sole  executor  and 
executrix  of  this  my  last  will  and  testament" 

The  said  Ann  Goodden,  the  mother  of  the  testatrix,  died 
in  January  1796.  John  Groodden  Knight,  mentioned  in 
the  said  will,  died  shortly  afler  the  testatrix,  viz.  in  June, 
1787,  without  issue ;  in  fact,  he  was  then  a  child  not  a  year 
old.  Soon  after  the  death  of  this  son,  another  son  of  the 
said  Thomas  and  Ann  Knight  was  bom,  who  was  also 
called  John  Groodden.  This  last  John  Groodden  Knight 
was  bom  in  November,  1787 ;  on  the  3rd  of  November, 
1811,  he  married  Mary  Welch;  he  died  in  June  1823. 
The  lessor  of  the  plaintiff  is  the  eldest  son  of  the  marriage 
of  the  said  last-mentioned  John  Groodden  Knight  and  Mary 
his  wife. 

The  said  Thomas  Knight,  and  Ann  his  wife,  are  both 
dead.  The  said  Ann  the  wife  died  in  December,  1795, 
and  the  Sfdd  Tliomas  Knight  died  in  June,  1842. 

The  case  then  set  forth  indentures  of  lease  and  release  of 
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1847.  the  Ist  and  2nd  Julj^  1814|  whereby  ThomaB  Kniglii  and 
the  last-mentioned  John  Goodden  Knight,  the  latter  being 
stated  therein  to  be  entitled  to  the  reversion  in  fee  of  the 
undivided  moiety  of  the  lands  in  question^  under  the  will  <^ 
Elizabeth  Goodden,  as  surviving  son  and  heir-at-ktw  of 
wAjin  Knighty  conveyed  the  undivided  moiety  in  fee  to 
parties  under  whom  the  defendants  claimed  title. 

The  case  also  stated  various  prooeedii^  under  an  aet  o£ 
the  59  Geo.  3,  for  inokising  lands  within  the  parishes  of 
Martock  and  Muchelney,  in  the  county  of  Somerset^  which 
on  behalf  of  the  defendants  it  was  contended  had  the  dSeci 
of  a  partition  and  exchange,  whereby  the  parties  entitled  to 
the  entirety  of  the  lands  of  Elizabeth  Goodden  would,  after 
the  award  made  under  the  act,  be  entitled  to  die  entirety  of 
the  lands  awarded,  and  not  to  an  undivided  moiety,  and 
consequently  that,  even  if  the  lessor  of  the  plaintiff  had  a 
good  title  under  the  will  of  Elizabeth  Groodden,  such  title 
would  not  support  the  demise  in  this  ejectment.    Upon  this 
part  of  the  case  no  report  is  called  for. 

The  lessor  of  the  plaintiff  claims  to  be  entitled  to  the 
undivided  moiety  sought  to  be  recovered  in  this  action, 
under  the. said  will  of  the  said  Elizabeth  Goodden,  notwith- 
standing the  said  indentures  of  the  1st  and  2nd  July,  1814, 
and  notwithstanding  the  said  proceedings  under  the  inokn 
sure  act.  The  defendants  contend,  that  the  lessor  of  the 
plaintiff  is  not  entitled  to  recover  under  the  said  will,  and 
that,  even  if  he  shews  any  title  under  the  said  will,  be  can- 
not, upon  the  facts  disclosed  in  the  case,  maintain  an  action 
in  the  present  form,  for  the  undivided  moiety  of  the  said 
premises. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is 
entitled  to  recover,  the  verdict  entered  for  him  is  to  stand, 
otherwise  the  verdict  is  to  be  entered  for  the  defendants. 

The  case  was  argued  on  the  25th  and  27th  of  January 
lasty  by 
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Humphry  J  for  the  pkintiffi — The  lessor  of  the  plaintiff  con- 
tends, that  under  the  deyise  of  the  nndivided  moiety  in  ques- 
tion, contained  in  the  will  of  Elizabeth  Goodden,  Thomas 
and  Ann  Knight  took  a  joint  estate  tail,  with  a  remainder  in 
fee  to  the  first  John  Goodden  Knight,  in  case  he  survived 
them ;  or  else  that  the  lessor  of  the  plaintiff  is  entitled  under 
the  executory  devise  over,  as  the  next  heir  of  Thomas  and 
Ann  ELuight*  If  it  were  not  for  the  introduction  of  the 
words  **  their  heirs  and  assigns,"  in  the  executory  devise, 
there  would  be  no  doubt  in  the  case.  The  question  is,  whe- 
ther the  words  *^  next  heir  "  are  words  of  limitation,  enlarg- 
ing the  estate,  or  words  of  purdiase,  conferring  the  interest 
on  the  person  who  should  first  answer  that  description. 
Now  in  the  construction  of  wills  the  Court  will  give  effect, 
if  possible,  to  the  intention  of  the  testator,  and  there  may 
be  in  a  will  an  intendment  made  which  could  not  be  in 
the  case  of  a  deed.  And  it  is  submitted  that  in  this  case 
the  words  ^  next  heir  of  Thomas  and  Ann  Knight,"  there 
being  no  subsequent  words  of  limitation,  created  an  estate 
tail  in  them,  with  an  executory  devise  over  in  fee  in  failure 
of  their  issue.  In  Nanfan  v.  Legh  (a),  a  devise  to  A.  as 
soon  as  he  should  attain  twenty-one,  and  to  his  heirs 
lawfiitty  begotten  for  ever,  was  held  to  give  A.  an  estate  tail. 
So,  in  Burlet/s  case(b)j  the  devise  was  *'to  A.  for  life, 
remainder  to  the  next  heir  makf  then  to  remain;"  and  it 
was  adjudged  an  estate  tail  in  A.  In  King  v.  Melting  (e), 
where  the  testator,  having  four  sons,  devised  the  land  to 
his  son  B.  for  life,  and  after  his  decease  to  the  issue  of  his 
body  lawiuUy  begotten  on  a  second  wife,  and  for  want  of 
such  issue  to  J.  M.,  in  fee.  Lord  Hale  held  this  to  be 
an  estate  tail  in  B.;  and  cited  Bijield^s  ease{d)j  where  a 
devise  to  A.,  and  if  he  dies  not  havii^  a  son,  then  to 
remain  to  the  heirs  of  the  testator,  was  held  an  estate  tail 


(<i)  7  Taunt.  85.  (c)  1  Rep.  66. 

(h)  Cited  1  Yentr.  280.  {d)  1  Ventr.  225. 
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in  A.,  the  word  ^'son''  being  taken  to  be  nomen  collectivum. 
On  the  other  hand,  in  Archer's  case  (a),  the  limitation  -was 
to  A.  for  life,  and  after,  to  the  next  heir  male  of  A.  and 
to  the  heirs  of  the  body  of  such  next  heir  male;  and  by 
reason  of  the  superadded  words  of  limitation,  the  devise 
to  the  heir  was  a  remainder  to  him  hj  purchase.     But  in 
a  will,  an  "  heir  male,"  or  "  heir  lawfully  begotten,"  is  by 
intendment  taken  to  be  an  heir  male,  or  lawfully  begotten 
of  the  body  of  the  party,  and  so  to  create  an  estate  tail. 
Here,  also,  the  '^  next  heir  of  Thomas  and  Ann  Knight " 
must  be  the  heir  of  both  husband  and  wife,  and  therefore 
must  be  the  issue  of  their  bodies:  Roe  y.  Quartley  (&).     The 
testator  seems  to  have  entertained  a  preference  for  her 
nephew,  and  the  descendants  of  her  nephew;  but  she 
requires  that  the  nephew  shall  survive  his  parents,  the 
tenants  for  life,  and  leave  issue,  otherwise  that  the  estate 
shall  go  to  the  next  heir  of  the  parents.     How  is  it  consis- 
tent with  this  general  intention,  that  the  words  ''next  heir" 
should,  as  must  be  contended  for  the  defendants,  be  words 
of  purchase?  whereas,  if  an  estate  tail  vested  in  the  parents 
on  their  death,  failing  John  Goodden  Knight,  the  estate 
tail  goes  in  a  course  of  succession  through  every  issue  of 
their  body. 

A  second  view  of  the  construction  of  this  will  is,  that, 
even  if  the  words  **  next  heir  "  be  words  of  purchase,  the 
plaintiff  answers  the  description  of  such  next  heir.  The 
word  '*  next "  or  **  nearest "  makes  no  difference  in  the  legal 
interpretation  of  the  word  ''heir,"  Heir  does  not  mean 
"  son  '*  or  "  child,"  unless  such  be  the  clear  meaning  of  the 
testator.  Here  the  manifest  intention  of  the  testator  was, 
that  the  survivorship  of  the  object  of  tiie  devise  should  be 
essential  to  the  character  of  devisee.  If  he  took  an  estate 
tail,  and  died  during  the  life  of  his  parents,  that  estate 
would  determine:  Broumsward  v.  Edwards (c)*     The  de- 

(a)  Cited  1  Yentr.  231.       {b)  1  T.  R.  690.       {c)  2  Yes.,  sen.,  243. 
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fendant's  case  here  is,  that  *^  next  heir  **  are  words  of  pui^ 
chase.  But  if  so,  the  words,  being  technical,  are  to  be 
construed  technically,  unless  there  be  a  violent  necessity 
to  the  contrary:  Jarman  on  Wills,  VoL  2,  pp.  1 — 12, 
Now  by  the  words  "next  heir"  survivorship  is  implied; 
the  person  who  answers  the  description  must  always  be 
the  eldest  survMng  child,  or  his  representative.  On  this 
part  of  the  case  he  cited  Archer^s  case,  WilKs  v.  2&- 
cox  (a).  Attorney '-Greneral  v.  Martin  (b)^  Jessan  v.  Doe{c\ 
Jarman  on  Wills,  Vol.  2,  p.  232.  [The  learned  counsel 
then  proceeded  to  argue  on  the  effect  of  the  proceedings 
under  the  inclosure  act] 

Malinsy  for  the  defendants. — The  construction  of  this 
will  is  clear.  The  estate  is  given  to  Thomas  and  Ann 
Knight  for  life,  and  to  their  infant  son  John  Ooodden 
Knight  and  his  heirs  for  ever.  This  expressly  gives  him 
the  feensimple.  Then  in  what  event  is  that  fee  taken 
away  ?  It  is  in  the  event  of  his  not  surviving  his  parents, 
and  leaving  an  heir  lawfully  begotten.  Nanfany.Legh 
shews  that  this  means  a  lineal  heir.  Then  comes  the  clause, 
the  effect  of  which  is  the  question  for  the  Court,  namely, 
the  gift  over  to  *^  the  next  heir  of  Thomas  and  Ann 
Knight,  their  heirs  and  assigns,  for  ever."  The  estate  in 
fee  is  to  go  over  when  the  two  circumstances  concur,  of 
John  Ooodden  Knight  not  surviving  his  parents,  and  not 
leaving  lineal  issue.  These  circumstances  did  concur ;  there- 
fore the  gift  over  took  effect,  and  by  way  of  executory  de- 
vise :  PeJh  V.  Brown  (cQ,  Doe  d.  Bamq/ield  v.  Wetton  {e). 
The  estate  in  the  first  taker  being  a  fee,  with  an  execu- 
tory devise  over  in  case  of  a  compoimd  event,  that  is  incon- 
sistent with  an  estate  tail:  Toovey  v.  B€usett{f),  Frogmorton 

(a)  4  Myl.  &  C.  107.  Godb.  282. 

\h)  2  PhUlips,  64.                     .  («)  2  Bos.  &  P.  324. 

(e)  2  Bligh,  1.  (/)  10  East,  460 
(J)  Cro.  Jac.  600;  Palm.  137; 
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1847.        ^'  £hfyd&y{u).    Tli^i  to  whom  did  the  estate  go  0¥er? 
After  the  death  of  John  Goodden  Knight  without  iasne  in 


d.  his  parent's  Ufetime^  it  weaft  to  their  next  heirB  and  aasignB 

V.  for  ever.      The  testatrix  clearly  meant^  by  '^  next  heir," 

''heir  apparent/'  in  its  ordinary  sense.  Having  given  the 
estate  to  the  only  living  child  of  her  sister  and  brother-in- 
law,  then,  if  that  child  shoold  die  in  thdr  lifetime  without 
leaving  issuer  she  gives  it  to  the  person  who  should  next 
SQStam  that  character  of  heir  appareid,  ''Next  heir''  in 
truth  means  next  child,  or  at  all  events  next  son, — the  person 
who  would  next  be  heir,  if  the  parents  were  dead.  There 
are  many  cases  of  such  a  construction  in  the  case  of  wills. 
[He  cited  James  y.  Richardson  {b),  Burcliett  v.  Durdant{c\ 
Beatdieu  v.  Earlqfikirdiffan{d\  Darbisand.  Long  v.  Beau- 
mofnt{e),  Goodrighty.  White {f\  Carney.  Soach{g\  Cham- 
bers V.  Taylor  {h\  Wright  y.  Craven  {i\  Feame,Cont.  Bern. 
210,  Jarman  on  Wills,  Vol.  2,  p.  13.]  The  case  of  Boey. 
Quartlegj  cited  on  the  other  nde,  also  supports  the  same 
construction.  Now  the  lessor  of  the  pluntiff  is  not  the 
"  next  heir  "  in  this  sense;  he  is  the  grandson  of  the  tenants 
for  life,  and  the  first  person  answering  the  description  of 
heir  on  the  death  of  the  survivor  of  them,  but  he  is  not  the 
heir  contemplated  by  the  testatrix. 

The  case  was,  at  this  stage,  adjourned  until  the  next 
paper-day  (Jan.  29) ;  and  then,  upon  its  being  called  on, 

Parke,  B.,  said,— We  are  aU  agreed  as  to  that  part  of  the 
case  which  relates  to  the  construction  of  the  will,  namely, 
that  the  ^'  next  heir  ^  means  the  person  who  should  fill  the 
character  of  true  heir  of  Hhaaxas  and  Ann  Kn^t;  and 


(a)  3  Burr.  1618.  (e)  1  P.  Wms.  229. 

(b)  T.  Jonea,  99;  1  Ventr.  334;  {/)  2  W.  Bla.  1010. 
2  Ley.  232.  (})  7  Bing.  226. 

(c)  2  Ventr.  311 ;  Carth.  154.  (A)  2  Myl.  &  Cr.  376. 
(J)  Ambl.  533.  (t)  5  B.  &  C.  366. 
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therefore  that  the  executory  devise  over  took  effect  only  1847. 
on  the  death  of  Thomas  Knight,  the  surviying  devisee  for 
life,  when  the  estate  vested  in  the  lessor  of  the  plaintiff, 
who  then  filled  the  character  of  heir  of  Thomas  and  Ann 
Knight.  With  respect  to  the  rest  of  the  -ease,  it  is  very 
desirable  that  it  should  be  inquired  into  out  of  Court. 

The  case  accordingly  stood  over  for  that  purpose,  but  no 
agreement  having  been  come  to  between  the  parties,  the 
argument  for  the  defendants  now  proceeded  as  to  the  other 
part  of  the  case,  and  the  Court  gave 

Judgment  for  the  plaintiff. 


Tatlob,  Administratrix  of  Barbara  Tatlob,  deceased,  t;.     April  21. 

Stbblb. 

A.SSUMPSIT  for  money  lent,  interest,  and  money  due  in  an  action 
on  an  account  stated.  ul^^JHthe 

Pleas,  non  assumpsit,  and  the  Statute  of  Limitations.       foUowing  do- 

.^  «-      '  cament  was 

At  the  tnal,  before  Aldersan^  B.,  at  the  last  Northum-  tendered  in 
berland  assizes,  it  appeared  that  the  action  was  brought  <«  Berwick, 
by  the  plaintiff  as  administratrix  of  Barbara  Taylor,  to  re-  \l^i^  ^nb. 
cover  £170  for  money  lent  by  Barbara  Taylor  to  the  de-  5?^'?^»i?°I" 

^     ^      MrSa  D»  Taylor 

fendant,  with  interest  thereon.     On  behalf  of  the  plaintiff  the  sum  of 
a  witness  was  called,  who  stated,  that  in  July  1839  he  nceiYed^toT^ 
went  to  the  defendant's  house :  the  sheriff's  officers  were  in  ^^J  P™" 

'  mue  to  pay 

possession  of  the  defendant's  goods.     The  defendant  wished  ^^  ^^  ^be 

,  ,  rate  of  jffS  per 

witness  to  lend  him  some  money;  witness  said  he  could  not.  cent,  from  the 
He  saw  the  defendant  again  in  the  evening,  when  he  said  \f^  stede":— ' 
his  sister  (the  deceased)  had  advanced  him  the  money  :  it  ^^^.*  ^^  ^ 

^  '  ^  reqaire  a 

was  between  £150  and  £180.  The  plaintiff  tendered  in  stamp,  either  ai 
evidence  the  following  document,  stamped  with  a  2«.  receipt  miasorynote,  * 
Biamp  • —  ^g„^  Qf  ^  ^^^  ^f  jg20. 
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1847.  "  Berwick,  16th  March,  1841. 

"£170. 

"  Received  from  Mrs^  Barbara  Taylor  the  sam  of 

£170,  for  value  received,  for  which  I  promise  to  pay  her 

at  the  rate  of  £5  per  cent,  from  the  above  date. 

"  A.  N.  Steele."  " 

On  the  part  of  the  defendant,  it  was  objected  diat  the 
above  document  was  inadmissible  in  evidence  for  want  of  a 
stamp,  since  it  was  either  a  receipt,  a  promissory  note,  or 
an  agreement,  in  neither  of  which  cases  it  was  properly 
stamped.  The  learned  judge  overruled  the  objection,  and 
the  plaintiff  had  a  verdict,  leave  being  reserved  for  the  de- 
fendant to  move  to  enter  a  verdict  for  him. 

Manisty  now  moved  accordingly. — If  this   document 
was  a  receipt,  it  should  have  borne  a  2«.  6^  stamp,  but 
it  cannot  be  a  receipt,  as  it  was  not  given  at  the  time  the 
money  was  lent.      It  is  submitted  that  it  is  a  promissory 
note.     No  particular  form  of  words  is  necessary  to  con- 
stitute a  promissory  note.     In  Green  v.  Davies  (a),  an  in- 
strument in  the  following  form  —  "Received  of  A.  B. 
£100,  which  I  promise  to  pay  on  demand,  with  lawful 
interest,"  was  held  a  promissory  note.     So,  where  the  in- 
strument was  thus — "  John  Mason,  14th  February,  1836, 
borrowed  of  Mary  Ann  Mason,  his  sister,  the  sum  of  £14 
in  cash,  as  per  loan,  in  promise  of  payment  of  which  I  am 
truly  thankful  for,  and  shall  never  be  forgotten  by  me, 
John  Mason,  your  affectionate  brother.   £14."    JElSs  v. 
Mason  (b).      So,  also,  where  the  instrument  was  in  the 
following  form : — "  August  25,  1837.     Memorandum  that 
S.  B.  Payne  had  5L  5s.  for  one  month,  of  my  mother  and 
ShriveU,  from  this  date,  to  be  paid  by  me  to  her,  B.  Payne.** 
Skrivell  v.  Payne  (c).     [^Parhe^  B. — The  more  recent  cases 

(a)  4  B.  &  C.  236.  {b)  7  Dowl.  P.  C.  598. 

(c)  8  Dowl.  P.  C.  441. 
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say  that  implioation  is  not  enough^  but  there  must  be  a  1847. 
positive  engagement  to  pay.]  If  the  present  document  be 
not  a  promissory  note^  it  is  an  agreement  of  the  value  of 
£20y  and  should  have  been  stamped  accordingly.  The 
case  of  Melanatte  v.  Teetsdak  (a)  will  perhaps  be  relied  on 
as  an  authority  to  the  contrary.  There  the  document  was 
thus : — "  1839,  November  11,  L  O.  U.  forty-five  pounds, 
thirteen  shillings,  which  I  borrowed  of  Mrs.  Melanotte,  and 
to  pay  her  five  per  cent  till  pud,  B.  Teasdale,"  and  that 
was  held  not  to  require  a  stamp.  That  case,  however,  is 
distinguishable  from  the  present,  for  there  the  agreement 
was  not  necessarily  of  the  value  of  £20 ;  here  the  sum 
claimed  as  interest  exceeds  £20.  In  Shepherd  v.  fFheble  (&), 
Lord  Abinger  ruled  that  an  agreement  to  indemnify  a  sherifl^ 
who  had  levied  on  goods  worth  £14,  required  a  stamp,  as 
there  was  nothing  to  limit  it  to  any  smn  under  £20.  [Parker 
B. — That  case  is  overruled  by  Cox  v.  Bailey  (c).  AldersoUj 
B. — I  do  not  imderstand  the  principle  of  Shepherd  v. 
Whebk.  If  that  case  be  law,  the  verdict  of  a  jury  might 
make  a  stamp  necessary  when  it  was  not  necessary  before. 
How  can  the  necessity  for  a  stamp  be  regulated  by  the  pos- 
sible event  of  the  cause  ?  It  must  appear  that  the  agree- 
ment was  of  the  value  of  £20  at  the  time  it  was  made, 
otherwise  it  would  be  in  the  plaintiff's  power,  by  limiting 
his  claim,  to  make  a  document  receivable  in  evidence  when 
it  was  in  fiu^t  inadmissible.]  Cox  v.  Bailey  is  at  variance 
with  Wrigky  v.  SmUh  (cQ.  [Parke,  B. — In  that  case  the 
party  was  liable  to  pay  the  whole  debt,  which  exceeded 
£20.] 

Pollock^  C.  B. — There  ought  to  be  no  rule.  The  in- 
strument in  question  is  not  a  receipt,  for  it  was  not  given 
at  the  time  the  money  was  lent.     It  was  proved  that  a  sum 

(a)  13  M.  &  W.  216.  (c)  6  M.  &  G.  195. 

\b)  8  C.  &  P.  534.  (J)  5  B.  &  Adol.  1117. 

VOL.  XVL  Y  Y  M.  W. 
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1847.  between  £150  and  £180  was  lent  in  the  year  1839,  and 
the  document  signed  in  1841  shews  it  to  have  been  £170. 
This  is  not  a  promissory  note,  for  there  is  no  promise  to 
pay  the  principal  sum>  but  only  interest  upon  it.  Then» 
with  respect  to  its  being  an  agreement,  the  party  does  not 
agree  to  pay  interest  to  the  amount  of  £20.  The  case  of 
Melanotte  y.  Teasdak  is  decisive  on  that  point.  It  was 
lurged,  that  it  might  by  subsequent  events  become  of  the 
value  of  £20 ;  but  even  in  that  case,  I  doubt  very  much 
whether  it  would  require  a  stamp.  But  in  truth  this  agree- 
ment is  not  used  for  the  purpose  of  enforcing  payment  of 
the  money,  but  for  the  collateral  purpose  of  shewing  the 
rate  of  interest,  and  we  are  relieved  from  all  difficulty  by 
the  statute  9  Gea  4,  c  14,  using  the  word  '*  adcnowledg^ 
ment"  as  weU  as  promise.  This  document,  being  an  '' ac- 
knowledgment," from  which  the  law  implies  a  promise  to 
pay,  is  sufficient  to  take  the  case  out  of  the  statute,  and 
does  not  require  a  stamp. 

Pabke,  B. — I  am  of  the  same  opinion.  This  document 
is  not  a  receipt,  because  it  was  not  given  at  the  time  the 
money  was  lent.  It  is  not  a  promissory  note,  because  it 
contiuns  no  promise  to  pay  the  principal,  but  only  the  in- 
terest. Besides,  a  promissory  note  cannot  be  made  for  pay- 
ment of  an  indefinite  sum.  I  agree  that  an  actual  promise 
is  not  necessary,  if  there  are  words  in  the  instrument  from 
which  a  promise  to  pay  can  be  collected.  Then,  as  to  its 
being  an  agreement,  it  is  not  of  the  value  of  £20.  Accord- 
ing to  the  more  recent  decisions,  it  must  appear  on  the  ftoe 
of  the  instrument,  or  with  reference  to  the  subject  matter 
be  capable  of  being  ascertained,  that  the  agreement  was  of 
the  value  of  £20  at  the  time  it  was  entered  into.  Apply- 
ing that  rule  to  the  present  case,  it  is  impossible  to  say  that 
this  instrument  was  an  agreement  of  the  value  of  £20  at 
the  time  it  was  signed,  for  the  interest  might  never  have 
amoimted  to  £20.     It  is  clearly  an  acknowledgment  in 
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writing  of  a  pre-existing  debt,  and  an  agreement  to  pay  in-         1847. 
tereet  on  it,  from  which  we  may  infer  a  promise  sufficient  to       tIylor 
take  the  case  out  of  the  statute.  v- 

Stbelk. 

Aldebson,  Kj  and  BolfEj  B.,  concurred. 

Bule  refused. 


Christie  and  Another^  Assignees  of  Yeld  and  Dawes,     April  21, 
Bankrupts,  v.  Bell  and  Another,  Public  Officers,  &c. 

X  HIS  was  an  action  by  the  assignees  of  bankrupts,  to  re-  in  an  action 
cover  from  " The  National  and  Provincial  Bank  of  Eng-  ^Jthe "ssig- 

D     nees  of  a 

land  Banking  Company  "   the  sum  of  £2250,  alleged  to  bankrupt 
have  been  received  under  an  execution^  levied  by  them  on  pubUc  offioen 
the  bankrupts  in  the  year  1840.     The  writ  of  summons  ^mpany!  to 
was  directed  to  "  Robert  Bell  and  Edward  Stewart,"  and  ^^"^^  "»?°cy 

*  allegea  to  have 

required  them  (in  the  usual  form)  to  enter  an  appearance  at  been  reoeWed 
the  suit  of  "  James  Christie  and  Joseph  Adnit  the  younger,  rupts  in  the   * 
in  an  action  on  promises,"  (not  stating  the  character  of  coiirt^t?order 
either  plaintifis  or  defendants).      A  declaration  was  deli-  to  save  the 
vered,  in  which  the  plaintiffs  described  themselves  as  the  mitations, 
assignees  of  Yeld  and  Dawes,  bankrupts ;  and  the  defend-  writof  sum- 
ants  were  therein  described  as  two  of  the  registered  public  ^"^j^*^ 
officers  of  "  The  National  and  Provincial  Bank  of  England  itating  the  cha- 
Banking  Company."     This  declaration  was  set  aside  by  plaintiffs  and 
Aldersoriy  B.,  at  chambers,  on  the  ground  that  it  was  not  ***^*^^^^' 
conformable  to  the  process.     A  summons  was  then  taken 
out  to  amend  the  writ;  and  Parke,  B.,  on  the  ground  that 
the  debt  would  be  otherwise  barred  by  the  Statute  of  Limits 
ationsy  ordered  that  the  plaintiffs  should  be  at  liberty  to 
amend  the  writ  of  summons,  subsequent  proceedings,  ap- 
pearance, &C.,  by  stating  therein  the  character  in  which  the 
plaintiffs  sue,  and  in  which  the  defendants  are  sued,  on  pay- 
ment of  costs. 

Y  Y  2 
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1847.  The  Attamey-Generid  now  moved  to  set  aside  the  order 

of  Parke,  B. — The  cases  in  which  the  Courts  have  allowed 
amendments  of.  this  nature  are  either  where  the  process 
has  not  been  served,  or  where  it  is  merely  sought  to  alter 
the  description  of  the  plaintiflb.  This  is  an  attempt  to  ex- 
tend the  practice  to  the  case  of  defendants.  It  appears 
by  affidavit  that  the  money  sought  to  be  recovered  was 
received  by  the  banldng  company  in  the  year  1840,  and  has 
been  more  than  five  years  ago  distributed  acmong  the  per- 
sons who  were  shareholders  of  the  bank  in  1840.  It  also 
appears  that  the  company  is  a  fluctuating  body,  and  that 
the  present  shareholders  consist  of  a  number  of  persons  who 
were  not  shareholders  in  1840.  The  7  Gko.  4,  c.  46,  s.  9, 
enables  banking  co-partnerships  to  sue  and  be  sued  in  the 
name  of  their  public  officers ;  and  by  the  13th  section,  exe- 
cution upon  any  judgment  obtained  against  the  public 
officer  may  be  issued  against  any  member  for  Ae  time  being 
of  the  co-partnership.  The  effect  of  this  amendment,  there- 
fore, is  to  render  the  present  members  liable,  though  they 
never  had  the  money,  whilst  those  persons  who  actually  re- 
ceived it,  and  have  ceased  to  be  shareholders,  are  free  from 
responsibility.  Before  the  Uniformity  of  Process  Act 
amendments  were  ftequentiy  allowed ;  after  that  act  passed, 
the  process  was  supposed  to  be  statutable  process,  and  not 
amendable.  \Parhe,  B. — ^After  the  passing  of  the  Uni- 
formity of  Process  Act,  the  judges  met  for  the  purpose  of 
considering  whether  they  would  in  future  amend  writs,  as 
attomies  frequentiy  mistook  the  forms  of  action.  The  ma- 
jority of  tiie  judges  thought  that  they  could  not  exercise 
the  same  power  of  amendment  as  formerly.  But,  as  stated 
by  my  brother  Alderson  in  Cvlverwell  v.  Nugee  (a),  •'  that 
resolution  was  found  to  be  productive  of  great  evil  in  cases 
where  the  action  would  otiierwise  be  barred  by  the  statute. 
We  therefore  thought  it  right  to  retrace  our  steps,  and  in 

(a)  16  M.  &  W.  660;  4  Dowl.  &  L.  32. 
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sach  case  to  allow  an  amendment"  If  the  penalty  be  merely  1847. 
the  lofls  sustained  by  the  necessity  of  issuing  a  new  writ,  we 
determined  not  to  assist  the  party ;  but  if  the  penalty  be  the 
loss  of  the  entire  debt,  we  thought  oursdves  bound  to  help 
him.]  There  is  a  difference  between  the  practice  of  this 
Court  and  that  of  the  Court  of  Queen's  Bench.  In  Roberts 
y.  Bate  (a)  Pattesorii  J.,  says,  ^*  In  Lakin  y.  Watson  {b) 
the  Court  of  Exchequer  did  allow  the  amendment ;  but  with 
all  respect  for  that  Court,  I  cannot  see  why  the  amendment 
should  be  permitted  for  the  purpose  of  saving  the  Statute 
of  Limitations,  more  than  on  any  other  account.  In  one 
report  of  the  last  cited  case  my  brother  Parke  is  represented 
to  have  swd,  that  the  judges  have  resolved  not  to  allow  an 
amendment  of  this  kind  in  future,  except  where  by  refusal 
the  party  would  be  deprived  of  his  action.  I  think  this 
has  been  misunderstood.  There  was  some  discussion  how 
far  writs  of  summons  should  be  amended  in  future ;  but  as 
to  adding  the  name  of  a  party,  I  disclaim  having  sanctioned 
it,  and  have  no  doubt  this  is  a  mistake  in  the  report.  I 
would  not  so  extend  our  authority."  [Parke,  B. — That 
statement  of  my  brother  Patteson  is  perfectly  correct ;  we 
never  meant  to  say  that  we  would  amend  by  adding  the 
name  of  a  defendant.  This  point  is  settled  by  Broum  v. 
FuOerton  (e).]  The  amendment  in  effect  changes  the  de- 
fendants, for  the  service  has  been  upon  them  in  their  private 
capacity,  and  not  as  public  officers,  which  latter  service 
would  require  them  to  conmiunicate  the  proceedings  to  the 
directors. 

Pollock,  C.  B. — I  consider  the  point  as  settled :  if  It 
were  open,  I  am  not  sure  that  I  should  not  think  an 
amendment  of  process  for  the  piupose  of  saving  the  Sta- 
tute of  Limitations  the  last  thing  we  ought  to  allow.     At 

(a)  6  Ad.  &  £.  783.  (c)  13  M.  &  W.  666 ;  2  Dowl. 

(6)  2  C.  &  M.  686  ;  4  Tyrw.      &  L.  261. 
839. 
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1847*        the  matters  for  the  re-consideration  of  the  arbitrator,  and 
the  case  is  so  remitted,  the  arbitrator  must  hear  fresh  evi- 
dence, if  tendered,  as  in  the  original  reference.    Under  this 
order  the  arbitrator  might  have  decided  differently  upon 
any  one  of  the  issues ;  it  was,  therefore,  his  duty  to  give 
notice  to  the  parties,  in  order  that  they  might  tender  firesh 
evidence  if  they  thought  fit.     [JParke,  B. — ^It  does  not  ap« 
pear  that  the  parties  intimated  to  the  arbitrator  that  they 
wished  to  give  fresh  evidence.    PoUocky  C.  B. — The  plain- 
tiff complains  that  he  was  not  allowed  to  exercise  a  right ; 
but  it  does  not  appear  that  he  had  any  right  to  exercise.]] 
Secondly,  the  award  is  bad,  inasmuch  as  it  does  not  recite 
that  the  alteration  was  made  under  the  authority  of  the 
judge's  order.    In  Christie  v.  H€mdet{a\  a  case  was  referred 
to  arbitration  by  9bjudgiz  order;  but  the  award  recited  that 
the  cause  was  referred  by  order  of  Nisi  Prius;  and  the 
Court  seemed  to  think  it  a  nullity.    {Parker  B. — That  case 
only  decided  that,  possibly,  the  Court  would  not  grant  an 
attachment  to  enforce  the  performance  of  such  an  award. 
An  arbitrator  need  not  recite  his  authority,  and  if  he  mis- 
recites  it,  it  is  immaterial] 

Pbb  Curiam  (i). — There  will  be  no  rule. 

Rule  refused. 

(a)  2  M.  &  p.  316. 
(&)  PoUoeky  C.  B.,  Parke^  B.,  i2o//«,  B.,  and  P/off,  B. 
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Evans  v.  ITpsheb.  April  2S. 


B 


'£BT  to  recover  the  sum  of  7L  Os.  6d.j  for  fees  due  from  u.,  a  copyhold 
the  defendant  to  the  plaintiff,  as  steward  of  the  manor  of  ^^r^s!^ 
Sutton,  in  the  Isle  of  Ely.     Plea,  payment  into  Court  of  ^JJ^*'  ^^ 

21,  58m  Sd.  rate  tenementi, 

At  the  trial,  before  Parke,  B.,  at  the  Spring  Assizes  for  teen  separate' 

the  county  of  Cambridge,  1846,  a  verdict  was  found  for  rofil^'d  ST' 

the  pluntiff,  42.  168.  debt,  subject  to  the  opinion  of  the  <«^  separate 

Court  upon  the  following  case : —  rents.    He  was 

The  plaintiff  is  steward  of  the  manor  of  Sutton,  of  which  JlKlS?  ^ 

the  dean  and  chapter  of  Ely  are  the  lords,  and  the  defend-  ^^^  **  ?^« 

^  ^  '  different  timest 

ant  is  a  copyholder  of  the  same  manor.    Before  and  at  the  and  by  five  dif. 
date  of  the  inclosure  act  hereinafter  mentioned,  and  of  the  An  incloswe 
award  of  the  conmiissioners  under  it,  Thomas  F.  Upsher,  J^^^^mis- 
a  copyhold  tenant  of  the  manor,  was  owner  of  and  stood  on  "»ners  to  allot 

the  waste  lands 

the  copy  of  court  rolls  admitted  to  sixteen  separate  tene-  in  S.  among 

ments,  holden  by  sixteen  separate  and  distinct  copies  of  theroof^k^pro. 

court-roll,  and  sixteen  separate  and  distinct  yearly  quit  5^j2rri«Ssand 

rents.     He  was  admitted  to  the  above  tenements  at  five  interests  in 

different  times,  and  by  five  distinct  titles.     The  sixteen  te-  act  also  di. 

nements  were,  before  the  inclosure,  situated  in  the  open  allotted  ian£^ 

unindosed  fields  in  the  parish  of  Sutton,  and  which  were  ^^^^  ^  ^ 

^  by  the  allottees 

afterwards  inclosed  under  the  said  act  of  Parliament.  T.  F.  nnder  thei 


Upsher  was  also  entitled  to  certain  copyhold  rights  of  com-  enstoms,  and ' 
mon  and  of  sheep-walk,  appurtenant  to  the  sixteen  tene-  JSbSresMct 

of  which  ther 
were  allotted 
woold  have  been  in  case  the  act  had  not  been  passed ;  and  that,  where  the  lands  were  held  nnder 
different  titles,  or  for  different  estates,  the  commissioners  should  distingnish  the  lands  held  for 
each  of  snch  estates  and  titles,  and  set  oat  the  allotmente  accordingly.  The  commisdonerB 
allotted  to  U.,  in  respect  of  hit  sixteen  copyhold  tenements,  five  pieces  of  land,  amounting  in 
the  whole  to  forty-nine  acres,  but  did  not  distinguish  in  respect  of  which  of  the  sixteen  tene- 
mento,  or  of  what  particular  estates,  the  five  pieces  were  allotted.  U.  afterwards  surrendered  to 
the  defendant  the  fifth  allotment,  and  the  defendant  was  duly  admitted  to  the  same.  Before 
the  inclosure  act  passed,  when  any  person  was  admitted  in  severalty  to  a  part  of  a  copyhold 
tenement,  the  steward  of  the  manor  was  entitled,  upon  such  adnussion,  to  the  same  amount  of 
fbes  as  if  such  person  had  been  admitted  to  the  whole  of  such  tenement.  In  an  action  by  the 
steward  to  recorer  sixteen  fees  in  respect  of  the  defiendant'B  admission  to  the  fifth  allotment : — 
Held,  that  such  allotment  must  be  considered  as  an  allotment  of  a  portion  of  each  of  the  six- 
teen former  tenements,  and  tliat,  therafbre,  the  steward  was  entitied  to  recover  sixteen  fbes. 
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ments.  The  act  of  Parliament  for  inclosing  the  parish  of 
Sutton  passed  in  1838.  The  commissioners  made  their 
award  in  June,  1840,  and  allotted  to  T.  F.  Upsher,  in  respect 
of  his  sixteen  copyhold  tenements  and  his  right  of  conunon^ 
&C.9  five  pieces  of  land,  amounting  in  the  whole  to  49 
acres,  3  roods,  18  perches.  The  commissioners  did  not, 
under  the  68th  section  of  the  act  of  Parliament,  distinguish 
in  respect  of  which  of  the  said  sixteen  tenementfif,  or  of 
what  particular  estates,  the  five  pieces  were  allotted.  In 
January  1843,  T.  F.  Upsher  surrendered  to  the  defendant 
the  fiflh  allotment,  and  in  April  1843  the  defendant  was 
duly  admitted  to  the  same.  The  sum  of  7L  Os.  8iL  is 
claimed  by  the  plaintiff  in  respect  of  the  defendant's  admis- 
sion to  the  fiflh  piece  of  land.  The  lords  of  the  manor 
of  Sutton  were,  by  the  custom  of  the  manor,  upon  every 
admission  to  every  copyhold  tenement  holden  by  a  sepa- 
rate and  distinct  copy  of  court-roll,  entitled  to  a  fine  cer- 
tain, namely,  the  amount  of  one  year's  quit-rent  upon  such 
tenement;  and  where  several  copyhold  tenements  passed 
by  one  adnussion,  the  lords  were  entitied  to  one  year's  quit- 
rent  upon  all  the  separate  copyhold  tenements  which  passed 
by  such  descent  and  admission.  Before  the  inclosure  act 
was  passed,  when  several  copyhold  tenements,  holden  by  se- 
parate and  distinct  copies  of  court-roll,  passed,  the  steward 
of  the  manor  was  entitled  to  receive,  in  addition  to  the 
oUier  fees,  as  many  sums  of  4«.  4<£.  each  for  himself,  and  as 
many  shillings  for  the  clerk,  and  as  many  shillings  for  the 
cryer,  as  there  were  separate  copyhold  tenements.  And  in 
cases  where  any  person  is  admitted  in  severalty  to  a  part 
of  a  copyhold  tenement,  holden  of  the  said  manor  by  one 
copy  of  conrt^roU,  the  steward  is  entitled,  upon  such  ad- 
mission, to  the  same  amount  of  fees  as  if  such  person  was 
admitted  to  the  tohok  of  such  tenement.  The  plaintiff 
therefore  contends,  that,  upon  the  admission  of  the  said  de- 
fendant to  the  fifth  piece  of  land  allotted  to  the  said  T.  F. 
Upsher,  he  is  entitied  to  fees  as  upon  an  admission  to  six- 
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If  the  plaintiff  was  entitled  to  charge  fees  upon  the  d&* 
fendont's  admission  as  upon  an  admission  to  sixteen  separate 
and  distinct  copyhold  tenements,  it  was  agreed  that  72.  Os.  Sd. 
was  a  reasonable  sum  for  such  fees. 

If  the  plaintiff  was  entitled  only  to  charge  fees  upon  the 
defendant's  admission  as  upon  an  admission  to  one  copyhold 
tenement  only,  it  was  agreed  that  the  sum  paid  into  Courts 
27.  6s,  Sd.,  was  a  reasonable  sum  for  such  last-mentioned 
fees* 

The  question  for  the  opinion  of  the  Court  was^  whether 
the  said  plaintiff  was  entitled  to  charge  and  recover  fees  for 
and  upon  the  defendant's  said  admission  under  the  said 
surrender,  as  upon  an  admission  to  sixteen  separate  and  dis- 
tinct copyhold  tenements,  or  only  to  one  single  copyhold 
tenement. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  charge  and  recover  fees  upon  the  defendant's 
admission  as  upon  an  admission  to  sixteen  separate  and 
distinct  copyhold  tenements,  then  the  verdict  was  to  be 


EASTER  TERM,    10  VICT.  677 

teen  separate  and  distinct  copyhold  tenements,  as  if  the  said  1B47* 
inclosure  act  had  not  passed,  and  as  if  the  defendant  had 
been  in  fact  admitted  to  the  whole  of  the  said  sixteen 
copyhold  tenements  above  described,  or  to  some  part  of 
each  of  such  sixteen  tenements ;  and  accordingly  the  sum 
of  7L  Os.  Sd.  is  calculated  upon  that  principle  as  follows : — 


Presenting  Surrender 

Admission  Fees,  to  16  copies,  at  As.  Ad. 

each 

Clerk's  Fees,  16  copies.  Is.  each 
Cryer^s  Fees,  16  copies,  1*.  each 
Respiting  Fealty        .... 
Stamps  and  Parchment 
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entered  for  the  plaintiff  for  4/.  I5s.  debt,  and  Is.  damages ; 
but  if  the  Court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  charge  and  recover  fees  upon  the  said  admission 
of  the  defendant,  as  upon  an  admission  to  one  copyhold 
tenement  only,  then  a  yerdict  for  the  defendant  was  to  be 
entered. 


Martin  (  WorUedge  with  him)  for  the  plaintiff. — ^The  ques- 
tion isy  whether  the  steward  of  the  manor  of  Sutton  is  en- 
titled to  receive  sixteen  fees  in  respect  of  the  surrender  to 
the  defendant  of  the  fifth  allotment,  containing  five  acres, 
or  whether  he  is  entitled  to  receive  one  fee  only.  It  is  sub- 
mitted that  he  is  entitled  to  sixteen  fees.  In  Scriven  on 
Copyholds,  pt  1,  c  9  (a),  the  subject  of  a  steward's  right 
to  fees  is  fully  discussed,  and  it  appears  that  those  fees,  like 
the  lord's  fine  on  admittance,  are  established  by  custom.  In 
Attree  v.  ScuU  (A)  the  question  was,  whether,  if  two  persons 
hold  a  copyhold  as  tenants  in  common,  and  the  one  sur- 
render his  moiety  to  the  other  who  is  admitted,  the  latter 
shall  hold  the  land,  in  respect  of  the  lord  and  the  steward^ 
for  the  purpose  of  fines  and  fees  on  admittance,  as  <me  tene- 
ment or  two;  and  it  was  held  that,  the  estate  or  interest  in 
the  land  having  been  once  divided  in  severalty  continued 
several,  notwithstanding  the  same  were  afterwards  imited  in 
one  person.  Although  that  decision  was  spoken  of  with 
disapprobation  by  the  Court,  in  delivering  judgment  in  GrOT' 
land  V.  JehyU  (c),  yet  the  present  question  is  not  aflfected 
by  the  latter  case.     The  56th  section  {d)  of  the  act  for  in- 


(a)  P.  392,  ed.  1846. 

(5)  6  East,  476. 

(e)  2  Bing.  902. 

{d)  Enacts:  ''That  when  any 
proprietor  of  lands  which  shall 
be  divided,  allotted,  inclosed,  or 
exchanged,  or  any  person  to 
whom  any  allotment  is  made  by 
virtne  of  this  act,  shall  hold  such 


lands,  or  the  lands  in  respect  of 
which  such  allotment  is  made, 
under  diffisrent  titles,  or  for  dif- 
ferent estates,  the  said  commis- 
sioners shall  ascertain  and  dis- 
tinguish the  lands  held  for  each 
of  such  estates,  and  under  each 
of  such  titles  respectively,  and 
shall  accordingly  in  their  award 
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cloeing  lands  in  the  parish  of  Sutton,  (1  Vict.  c.  iL),  directs 
that  where  lands  in  respect  of  which  allotments  are  made 
are  held  under  different  titles,  or  for  different  estates,  the 
commissioners  shall  distinguish  the  lands  held  for  each  of 
such  estates,  and  under  each  of  such  titles,  and  shall  in  their 
award  set  out  and  distinguish  distinct  and  several  allotments 
for  such  respective  lands.  If  in  the  present  case  those  di- 
rections of  the  l^slature  had  been  obeyed,  the  forty-nine 
acres  allotted  to  the  defendant  would  have  been  apportioned 
to  tiie  several  tenements,  and  on  their  conveyance  a  fee 
would  have  been  clearly  payable  to  the  steward  in  respect 
of  each.  The  allotment  of  the  five  acres  must  be  considered 
as  made  in  respect  of  a  portion  of  each  of  the  sixteen  tene- 
ments. It  is  true  that  a  steward  of  a  manor  is  not  entitied 
to  several  fees  upon  the  admission  of  a  person  to  several  dis- 
tinct copyholds,  miless  there  be  a  custom  to  that  effect;  and 
where  no  such  custom  exists,  he  can  only  recover  upon  a 
quantum  meruit :  Everest  v.  Glyn  (a) ;  Searle  v.  Marsh  (6). 
Here,  however,  there  is  a  custom  to  charge  in  respect  of 
each  separate  tenement  In  Sugden's  Vendors  and  Pur- 
chasers, it  is  said  (c),  ^'  Where  an  allotment  is  made  ge- 
nerally in  respect  of  all  the  tenant's  lands,  it  is  necessary  to 


1847. 


set  out  and  dutinguuh  distinct 
and  several  allotments  for  such 
respective  lands;  and  they  the 
said  commissioners  are  hereby 
empowered  to  apportion  any 
drainage-taxes  payable  for  the 
current  year,  in  which  possession 
may  be  delivered  of  any  allot- 
ments made  by  them  under  this 
act,  between  the  owners  of  the 
land  so  allotted  and  the  persons 
to  whom  such  allotments  shall 
be  made,  in  such  manner  as  they 
may  deem  just;  and  the  sums  of 
money  to  be  paid  by  such  parties 
respectively,  and  also  any  arrears 
of  taxes  due  in  respect  of  such 


lands  at  the  time  fixed  for  de- 
livering possession  of  the  allot- 
ments by  the  said  commissioner^ 
shall  and  may  be  levied  and 
raised  by  the  said  commission- 
ers from  the  parties  or  persons 
deemed  by  them  liable  to  pay 
the  same,  in  like  manner  as  the 
charges  of  carrying  this  act  into 
execution,  and  shall  be  paid  over 
to  the  parties  or  persons  deemed 
by  them  entitled  to  receive  the 
same." 

(a)  2  Marsh.  84 ;  6  Taunt.  425. 

(h)  Cited  in  Everett  v.  Gfyf^. 

(c)  Vol.  2,  433,  c.  15, 11th  ed. 
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moke  out  a  title  to  them  all."  The  title,  therefore,  to  the 
most  minute  portion  of  the  land  allotted  depends  upon  the 
title  to  the  estate  in  respect  of  which  the  allotment  is  made. 
These  fees  are  a  compensation  to  the  steward  for  making 
the  title  to  each  tenement  complete.  It  would  be  strange 
to  hold  that  the  lord  is  entitled  to  sixteen  fines,  and  the 
steward  to  one  fee  only.  Such  a  doctrine  would  be  contrary 
not  only  to  justice,  but  to  the  express  provisions  of  the  act 
of  Parliament.  By  the  55th  section  (a)  of  that  act,  all 
lands  allotted  shall  be  held  imder  ^^  the  same  tenure,  rents, 
customs,  and  seryices  as  the  lands  in  respect  of  which  such 
lands  are  allotted  would  have  been  held  in  case  that  act  had 
not  passed."  Here  there  was  a  customary  payment  of  a 
fine  to  the  lord,  and  of  a  fee  to  the  steward,  upon  the  aliena- 
tion of  every  tenement.  Besides,  the  office  of  steward  is 
entailable  under  the  statute  de  donis  conditionalibus,  WesL 
2,  13  Edw.  1  (&),  and  the  right  of  the  lord  to  appoint  to  an 


(a)  Enacts:  ^'Thaty  subject  to 
the  power  of  enfranchisement 
hereinbefore  contained,  all  such 
lands  as  shall  be  allotted  by 
virtue  of  thb  act,  shall  be  held 
by  the  person  to  whom  they  are 
allotted  under  the  same  tenures^ 
rents,  customs,  and  services  as 
the  lands  in  respect  of  which 
such  lands  are  allotted  would 
have  been  held  in  case  this  act 
had  not  been  passed;  and  the 
lands  allotted  in  respect  of  free- 
holds shall  be  deemed  freehold, 
and  the  lands  allotted  in  respect 
of  copyhold  or  customary  lands 
shall  in  like  manner  be  deemed 
copyhold  or  customary  lands, 
and  shall  be  held  of  the  lords  of 
the  manor,  under  the  same  rents, 
and  by  the  same  customs  and 
services  as  the  copyhold  or  cus- 
tomary lands,  in  respect  of  which 


they  may  be  allotted,  were  or 
ought  to  have  been  held,  and 
shall  pass  by  the  like  surrenders^ 
assurances,  and  documents  as  the 
copyhold  or  customary  lands,  in 
respect  whereof  such  allotment 
shall  be  made,  now  do  ;  and  the 
lands  allotted  in  respect  of  lease- 
hold lands  shall  in  like  manner 
be  deemed  leasehold,  and  shall 
be  held  under  the  same  rents  and 
covenants  as  the  lands  in  respect 
of  which  they  may  be  allotted 
were  held,  and  the  remainder  or 
reversion  thereof  shall  be  and  re- 
main vested  In  the  same  lessors 
respectively  as  the  remainder  or 
reversion  of  such  other  lands  was 
vested  before  the  passing  of  this 
act,  any  law  or  usage  to  the  con- 
trary notwithstanding." 

(b)  2  Bla.  Com.  113;  Co.  Lit. 
18.  b.,  19.  a. 
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entailable  office  is  a  ''  custom  "  within  the  meaning  of  the 
55th  section  of  the  inclosure  act  The  Court  will  put 
such  a  construction  upon  that  act  as  will  cany  into  effect 
the  intention  of  the  legislature,  which  was  to  bring  waste 
lands  into  cultivation,  at  the  same  time  preserving  the  rights 
of  parties  under  any  existing  custom.  In  contemplation  of 
law  the  defendant  is  in  possession  of  a  portion  of  each  of 
those  sixteen  tenements,  and  ought  therefore  to  pay  sixteen 
fees. 


Cowling  {Bircham  with  him)  for  the  defendant. — The 
plaintiff  is  not  entitied  to  sixteen  fees ;  if  tiiat  were  so,  he 
would  be  entitied  to  sixteen  fees  upon  each  of  the  allot- 
ments. As  a  general  rule,  a  steward  of  a  manor  is  only 
entitied  to  fees  in  respect  of  services  performed,  and  unless 
tiiere  be  a  custom  he  must  sue  upon  a  quantum  meruit. 
Everest  v.  Glyn  (a)  is  a  distinct  authority  to  that  effect.  In 
tiie  present  case  the  steward's  claim  is  founded  on  custom, 
but  whatever  usage  existed  priw  to  tiie  act  of  Parliament, 
it  caimot  apply  now.  The  steward  is  never  once  mentioned 
in  the  act;  indeed  such  an  office  need  not  necessarily  exist, 
as  the  lord  might  himself  perform  the  duties  of  steward. 
It  is  obvious  that  the  legislature  never  intended  to  reserve 
the  rights  of  the  steward,  for  by  the  53rd  section  (b)  the 


(a)  2  Marsh.  84;  6  Taunt.  425. 

\h)  Enacts:  '<  That  it  shall  be 
lawful  for  the  owners  of  any 
lands  of  copyhold  or  cnsiomary 
tenure,  within  and  parcel  of  the 
said  manor  of  Sutton,  whether 
such  owners  shall  be  corporations 
or  tenants  in  fee  simple,  or  in  fee 
tail,  general  or  special,  or  for 
life ;  and  for  the  guardians,  hus- 
bands, committees,  or  attomies 
of,  or  acting  for  any  such  owners 
as  aforesaid,  who  shall  happen  to 
be    respectively   infiints,    femes 


covert,  lunatics,  or  under  any 
other  legal  disability,  or  who 
shall  be  beyond  the  seas,  or 
otherwise  disabled  to  act  for 
themselves,  and  for  trustees  or 
feoffees  for  charitable  or  other 
uses,  to  contract  and  agree  with 
the  lords  for  the  time  being  of 
the  said  manor,  for  the  absolute 
and  perpetual  enfranchisement 
of  all  or  any  of  sach  copyholds 
or  customary  lands,  and  all  allot- 
ments in  respect  thereof,  and  for 
the  extinguishment  of  the  quit- 
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owners  of  copyhold  lands  are  empowered  to  enfranchise 
them,  and  to  extinguish  quit-rents  and  other  rights  of  the 
lords  on  compensation  made  to  them,  but  there  is  no  provi- 
sion for  compensation  to  the  steward.  If  this  land  had 
been  enfranchised  under  that  section,  the  steward's  right  to 
fees  would  have  been  altogether  destroyed*  The  general 
saving  clause  (s.  79)  has  no  bearing  on  the  question,  for  it 
only  relates  to  rights  ^*  of,  in,  to,  or  out  of  the  land 
authorised  to  be  allotted.  The  object  of  the  legislature  was 
to  enable  the  owners  of  scattered  portions  of  waste  land 
more  effectually  to  cultivate  them,  by  uniting  them  in  one 
allotment.  The  first  section  recites  (amongst  other  things), 
that,  "  whereas  the  said  open  fields,  and  commonable  and 
lammas  lands,  or  some  parts  thereof,  are  dispersed  in  small 
parcels,  and  the  properties  of  the  several  owners  thereof  are 
much  intermixed,  and  the  said  fields  and  lands,  and  also  the 
said  waste  lands  and  grounds,  are  in  their  present  state  in- 
capable of  much  improvement,  and  it  would  therefore  be  of 
great  advantage  to  the  persons  entitled  to  or  interested  in 
the  sfdd  fields,  commonable  or  lammas  land,  &c.,  if  the 
same  were  divided  and  allotted  into  and  amongst  them,  ac- 
cording to  their  respective  rights  and  interest  therein,"  &c. 
The  commissioners  are  first  to  set  out  a  piece  of  land  not 
exceeding  three  acres,  for  the  recreation  of  the  poor :  sect 
39.  By  the  40th  section,  aUotments  are  to  be  made  to  the 
lords  of  the  manor  as  compensation  for  their  right  of  soil. 
Then,  by  the  41st  section  (a),  the  commissioners  are  to  allot 


rents,  and  all  other  rights  of  the 
lords,  in,  over,  and  upon  the 
flfune  for  a  compensation,  either 
in  money  or  land^as  in  any  such 
contrsct  shall  be  specified  and 
declared.'' 

(a)  Enacts :  <'  That  the  said 
oommiBsioners  shall  apportion, 
divide,  set  out,  and  allot  the 
residue  and  remainder  of  the 
several    open    fields^    common- 


able, lammas  and  waste  lands  and 
grounds,  and  all  other  the  unin- 
closed  lands  within  the  ssid  parish 
of  Sutton,  (other  than  and  ex- 
cept a  certain  tract  or  parcel  of 
land  called  Middlemoor),  unto 
and  amongst  the  several  owners 
and  proprietors  thereof,  and  per- 
sons and  corporations  who  shall 
be  entitled  to  any  estate,  right, 
or  interest  therein,  in  such  quan- 
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the  residue  of  the  waste  lands  amongst  the  owners,  in  such 
shares  as  the  commissioners  shall  determine  to  be  an  equit- 
able compensation  for  their  interest  in  such  lands.  The 
42nd  section  requires  the  several  allotments  to  be  inclosed, 
ditched,  and  fenced,  so  that  each  allotment  is  made  one  en* 
tire  tenement.  The  56th  section  empowers  the  commis- 
sioners to  give  an  owner  of  lands  one  tenement  in  lieu  of 
many,  where  all  are  held  for  the  same  estate  and  under  the 
same  title ;  and  it  is  submitted  that  it  is  the  duty  of  the 
commissioners  so  to  do.  Then  if  the  commissioners  were 
authorised  to  award  one  or  five  tenements  at  their  option, 
there  is  an  end  of  the  steward's  right.  If  the  title  to 
any  part  of  the  sixteen  tenements  was  bad,  the  allotment 
made  in  lieu  thereof  could  not  be  recovered  by  ejectment, 
but  the  only  course  would  be  to  apply  for  a  feigned  issue 
under  the  18th  section.  Even  conceding  that  the  com- 
missioners ought  to  have  ascertained  and  distinguished 
the  several  tenures  under  which  the  lands  were  holden, 
and  the  several  rents  and  fines  to  which  they  were  sub- 
ject, the  plaintifi*  should  have  required  them  to  do  so  un- 
der the  provisions  of  the  68th  section  (a).     HoUoway  v. 


tities,  shares,  proportions,  and 
situations  as  the  said  oomniis- 
sioners  shall  adjudge  and  deter- 
mine to  be  proportionate  to  the 
value  of,  and  a  just  equitable 
compensation  and  satisfaction 
for,  their  several  and  respective 
rights,  property,  and  interest  in 
the  said  fields,  lands,  and 
grounds." 

(a)  Enacts:  <<That  if  from 
want  of  information  or  other 
cause,  the  said  commissioners 
shall  have  omitted  to  distinguish 
in  their  award  the  several  tenures 
under  which  any  of  the  said 
lands  are  or  shall  be  holden,  or 
the  several  rents,  payments,  fines, 

VOL.  XVI.  Z 


customs,  and  services  to  which 
the  same  are  or  shall  .be  subject, 
or  the  different  estates  or  titles 
for  or  under  which  the  same  are 
or  shall  be  held,  or  to  set  out  and 
award  several  and  distinct  allot- 
ments as  is  hereby  required;  it 
shall  be  lawful  for  the  said  com- 
missioners, at  any  time  within 
twelve  calendar  months  after 
the  date  and  execution  of  their 
award,  upon  request  in  writing 
to  them  made  by  any  proprietor 
of  any  such  allotment  or  lands, 
or  other  person  Interested  therein, 
or  his  agent,  to  do  all  such  acts 
as  shall  be  necessary  for  supply- 
ing such  omission,  and  for  that 
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Berkeley  (a)  is  an  authority  to  shew,  that,  where  a  oopyhoM 
tenement  holden  by  heriot  custom  becomes  the  property  of 
several  as  tenants  in  common,  the  lord  is  entitled  to  a  heriot 
firom  each  of  them,  but  if  the  several  portions  are  reunited 
in  one  person,  one  heriot  only  is  payable. 


Martin  replied. 


Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment.     The  Inclosure  Act  certainly  con- 
templates the  case  of  the  commissioneiB  being  called  upon 
to  award  in  respect  of  each  title,  and  it  gives  to  the  pro- 
prietors of  land,  or  the  parties  interested,  authority  to  call 
upon  the  commissioners  so  to  do.    That  has  not  been  done 
in  the  present  case,  and  the  result  of  the  award  is,  that  an 
allotment  has  been  made  in  respect  of  each  of  these  sixteen 
tenements,  but  it  does  not  appear  on  the  face  of  the  award 
how  much  land  is  allotted  in  respect  of  each.     However,  in 
point  of  law,  a  certain  portion  of  the  allotment  must  be  con- 
sidered as  forming  part  of  each  of  the  sixteen  tenements, 
and  to  be  held  on  the  same  tenure  as  those  tenements    So 
that,  if  any  person  who  had  been  under  disability,  arising 


purpose  to  examine  witneBses, 
and  proceed  as  if  their  award 
had  not  been  made,  and  by  any 
deed  or  instmment  nnder  their 
hands  and  seals  to  distingnish 
and  set  oat  the  allotments  and 
lands  held  by  different  tenures, 
and  the  sereral  rents,  payments, 
fines,  castoms,  and  serrioes,  to 
which  the  same  respectively  may 
be  subject,  and  also  the  allot-* 
ments  and  lands  held  by,  for,  or 
under  different  estates  or  titles 
respectiyely,  in  the  same  manner 
as  they  are  hereby  authorised  to 
do  by  their  award;  and  every 
such  separate  instrument  shall  be 


enrolled  and  deposited  with  the 
award  of  the  said  commissioneiB, 
and  shall  thenceforth  be  deemed 
and  taken  to  be  part  thereof,  to 
all  intents  and  purposes ;  and  all 
the  expenses  which  shall  be  rea- 
sonably incurred,  in  or  about 
such  subsequent  inquiry,  or 
separate  instrument  as  aforesaid, 
and  the  enrolment  thereof,  shall 
be  paid  by  the  party  who  shall 
have  requested  the  said  commis- 
sioners to  make  and  execute  the 
same,  or  by  his  heirs,  executors, 
or  administrators." 
(a)  6  B.  &  C.  2. 
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from  coverture,  infancy,  or  the  like,  which  would  prevent  1847. 
the  Statute  of  Limitations  from  operating,  should  daim 
title  to  one  of  these  sixteen  tenements,  he  would  have  a 
right  to  daim  in  addition  some  portion  of  this  allotment, 
although  in  the  award  it  is  allotted  in  one  entire  piece. 
The  consequence  is,  that,  in  reality,  the  person  convejdng 
this  allotment  has  conveyed  a  portion  of  the  sixteen  tene- 
ments, and  the  steward  is  therefore  entitled  to  claim  six- 
teen fees  in  respect  of  this  fifth  allotment.  However  hard 
it  may  be,  that  is  a  matter  which  should  have  been  provided 
for  when  the  question  was  before  the  legislature ;  we  are 
bound  to  deal  with  the  case  as  we  find  it. 

Pabile,  B. — I  am  of  the  same  opinion.  The  question 
submitted  to  us  is,  whether  the  plaintifi*  is  entitled  to  fees, 
upon  the  defendant's  admission  to  the  fifth  allotment,  as 
upon  an  admission  to  sixteen  separate  copyhold  tenements, 
or  to  one  tenement  only.  In  the  former  case  it  is  agreed 
that  the  sum  charged  is  a  reasonable  compensation.  It  is 
stated  as  part  of  the  custom,  that  ^*  in  cases  where  any  per- 
son is  admitted  in  severalty  to  a  part  of  a  copyhold  tene- 
ment, holden  of  the  said  manor  by  one  copy  of  court  roll, 
the  steward  is  entitled  upon  such  admission  to  the  same 
amount  of  fees  as  if  such  person  was  admitted  to  the  to/iok 
of  such  tenement."  That,  being  so  found,  enables  us  to  ar- 
rive at  the  condusion  that  the  plaintifi^is  entitled  to  sixteen 
fees.  It  appears  that  the  whole  allotment  of  forty-nine 
acres  was  made  in  respect  of  sixteen  different  tenements, 
consisting  either  of  scattered  portions  of  waste,  or  of  out- 
lying fields.  The  effect  of  the  act  of  Parliament  is  to 
substitute  the  allotment  of  forty-nine  acres  for  the  former 
sixteen  tenements,  and  the  commissioners  ought  to  have 
gone  on  to  say  how  much  they  allotted  in  respect  of  each 
tenement,  and  then  the  title  to  each  portion  of  the  allotment 
would  constitute  a  portion  of  the  former  tenement',  the  in- 

zz  2 
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tention  of  the  legislature  being  to  substitute  one  portion 
of  the  common  fields  for  what  was  before  a  portion  of  the 
ancient  tenements.  The  proprietors,  however,  have  omitted 
to  avail  themselves  of  the  provisions  of  the  68th  section. 
Had  they  done  so,  it  would  have  been  of  great  advantage 
to  them,  since  the  title  to  the  whole  allotment  would  not 
have  been  affected  by  any  question  as  to  part,  and  conse- 
quently, if  it  turned  out  that  one  tenement  belonged  to  some 
third  person,  he  might  have  brought  ejectment,  and  recovered 
that  part  of  the  allotment  which  had  been  substituted  for 
the  particular  portion  of  tenement.  As  it  is,  the  forty-nine 
acres  remain  as  originally  set  out  in  the  award,  so  that  six- 
teen undivided  parts  of  the  allotment  represent  the  ancient 
tenements,  and  the  fifth  allotment  must  be  considered  as  a 
portion  of  each  of  the  sixteen  former  tenements.  The  re- 
sult is,  that,  looking  to  the  custom  as  stated  in  the  case,  that 
where  there  is  a  surrender  and  admission  to  different  tene- 
ments, a  fine  must  be  paid  upon  each  tenement,  the  plaintiff 
is  entitled  to  recover  sixteen  fees. 

BoLFE,  B. — I  am  of  the  same  opinion.  The  difficulty  I 
had  arose  from  the  strong  doubt  which  I  entertained — and 
which  is  not  entirely  removed — whether  it  can  be  truly 
found  that  the  custom  as  alleged  does  exist.  It  is  difiicult 
to  give  credence  to  the  statement,  that  from  time  imme- 
morial, whenever  a  person  has  been  admitted  in  severalty  to 
part  of  a  copyhold  tenement,  the  steward  is  entitled  upon 
such  admission  to  the  same  amount  of  fees  as  if  such  person 
was  admitted  to  the  whole  of  such  tenement  Here,  in 
point  of  fact,  Upsher  has  surrendered  to  the  defendant  copy- 
hold land;  the  steward  is  therefore  entitled  to  zome  fee. 
What  that  fee  is,  must  depend  upon  whether  the  land  sur- 
rendered is  part  of  the  sixteen  tenements.  Under  the  In- 
closure  Act  the  commissioners  have  allotted  in  gross  a  piece 
of  land  containing  forty-nine  acres,  as  a  compensation  for 
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the  whole  sixteen  tenements^  and  that  allotment  was  not  1847. 
afterwards  divided  and  distinguished  in  the  manner  provided 
for  by  the  68th  section.  So  that  the  owner  of  the  sixteen 
copyhold  tenements  retains  those  sixteen  tenements,  and  in- 
stead of  his  rights  of  common,  has  forty-nine  acres  of  land 
awarded  to  him.  The  result  is,  that  he  has  a  sixteenth  part 
of  forty-nine  acres  annexed  to  each  of  those  tenements. 
Whereas  before  the  indosure  he  had  sixteen  tenements,  he 
now  has  those  sixteen  tenements,  and  has  also  annexed  to 
each  a  sixteenth  part  of  the  forty-nine  acres.  Then,  by  the 
custom  of  the  manor,  the  steward  is  entitled,  upon  the  ad- 
mission of  a  person  to  part  of  a  tenement,  to  the  same  fee 
as  if  he  had  been  admitted  to  the  whole.  Upsher  surrenders 
to  the  defendant  a  portion  of  the  gross  forty-nine  acres, 
that  is,  a  portion  of  sixteen  different  adjuncts  to  his  sixteen 
different  tenements,  consequently  the  steward  is  entitled  to 
fees  as  upon  the  admission  of  a  person  to  the  sixteen  tene- 
ments. 

Platt,  B. — At  the  conunencement  of  the  argument,  I 
was  struck  with  the  effect  of  a  judgment  in  favour  of  the 
plaintiff,  because  if  the  allotment  was  divided  into  many 
parts,  a  proportionate  amount  of  fees  would  be  due  to  the 
steward.  But  the  question  is  not  one  with  reference  to  the 
amount,  but  only  as  to  the  custom,  that  is,  whether  the 
steward  can  demand  one  fee  only,  or  whether  he  is  right  in 
demanding  sixteen.  It  appears,  that  whilst  Upsher  was  the 
owner  of  sixteen  different  patches  of  land  in  the  common 
fields,  an  act  of  Parliament  passed  for  the  purpose  of  allot- 
ting the  open  fields  and  commonable  lands  amongst  the 
owners,  in  shares  commensurate  to  their  interest  in  such  lands. 
By  the  act  the  land  allotted  is  to  be  held  upon  the  same 
tenure,  and  to  be  liable  to  the  same  rents,  customs,  and 
services  as  before.  Forty-nine  acres  of  land  in  solido  were 
allotted  to  T.  Faux  Upsher,  in  respect  of  all  his  rights. 
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1847.  without  any  division  for  the  purpose  of  shewing  in  what 
way  the  allotment  was  to  be  applied  to  the  sixteen  tene- 
ments. Therefore,  inasmuch  as  the  act  implies  that  the 
allotment  made  is  equivalent  to  and  liable  for  the  burthens 
of  the  ancient  land,  the  owner  of  the  forty-nine  acres  is 
liable  to  sixteen  rents,  and  when  he  conveys  a  portion  of 
that  forty-nine  acres,  he  conveys  sixteen  undivided  parts, 
and  to  those  sixteen  parts  the  surrenderee  is  admitted  In 
fact,  there  are  so  many  estates  conveyed,  and  the  steward  is 
entitled  to  a  fee  upon  each,  unless  the  act  of  Parliament  has 
deprived  him  of  it.  It  seems  to  me  that  the  act  does  not 
in  any  way  affect  the  steward's  right  The  words,  "  tenures, 
rents,  customs,  and  services,"  in  the  55th  section,  do  not 
apply  to  the  stewards,  but  to  copyholders  and  the  lords  of 
the  manor,  the  act  being  a  mere  parliamentary  agreement 
between  the  lords  and  those  who  have  the  rights  of  oommonj 
without  any  reference  to  the  steward.  Undoubtedly  the 
steward  is  a  most  useful  officer;  he  is  keeper  of  the  court- 
rolls,  and  his  duty  is  to  make  the  proper  entries  on  them. 
Here  it  is  found  that  a  customary  fee  is  payable  upon  ad- 
mission to  any  estate  in  the  manor,  and  inasmuch  as  there 
are  sixteen  estates  to  which  the  defendant  is  admitted,  the 
steward  is  entitled  to  sixteen  fees. 

Judgment  for  the  plaintiff. 


EA8TBR  T£BM,  10  VICT.  689 

1847. 

Doe  d.  Hall  and  Wife  v.  Moulsdale.  April  27. 

XiJECTMENT  to  recoTer  poasesBion  of  a  messuage  and  in  1784,  pre. 

premises,  in  the  parish  of  Llanrwst,  in  the  countj  of  Den-  leased  to  H.  J. 

high.     At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  ^^  ^j^' 

Summer  Assizes  for  Denbischshire,  1846,   the  following  will  devised  aU 

^  °   his  estate  and 

facts  appeared  in  evidence : —  interest  in  the 

By  indenture  of  Ist   November,  1784,  the   Baroness  KfoA!^., her 
WiUoughby  de  Eresby,  and  her  husband.  Sir  P.  BurreU,  J^*^  ""1"; 
granted  a  lease  of  the  premises  in  question  (inter  alia)  to  in  1793  con- 
Henry  Jones,  for  the  lives  of  his  son  Bichard  and  his  two  tateso  densed 
daughters.     By  his  will,  dated  in  1789,  Henry  Jones  de-  J^nR.*  j!,  wid 
vised  all  his  estate  and  interest  in  the  premises  to  Ann,  his  ^^^^^^^^^n^" 
widow,  her  heirs  and  assigns,  and  in  1791  he  died,  leav-  proviso  that  if 
ing  two  sons,  John  the  elder,  and  Bichard,  and  his  two  no  child  living 
daughters,  him  surviving.  In  1793,  Ann  Jones,  the  widow,  *^  umitation 
for  a  valuable  consideration  conveyed,  by  indentures  of  ^^J  "*^® 

'f      '      ^  shonld  cease, 

lease  and  release,  the  estate  so  devised  to  her,  to  her  second  and  the  estate 

son  Bichard,  and  the  heirs  of  his  body ;  and  in  the  indenture  to  A.  J.,  her 

of  release  was  contained  a  proviso,  that  if  Bichard  should  gi^,*in  iVn 

have  no  child  or  children  lawfully  begotten  at  the  time  of  his  R-  J-  purchased 

1       •  rt  1       1  1     !•     •     *^®  reversion  in 

decease,  or  within  reasonable  tune  alterwards,  then  the  limi-  fee  in  the  pre- 
tation  thereby  made  should  cease,  and  the  estate  should  re-  utonthelease 
vert  to  the  said  Ann  Jones,  her  heirs  and  assigns.     Ann  ^^^niy  wn!.^*' 
Jones  died  in  the  year  1799.     John,  the  eldest  son,  died  in  ^cyed  to  him, 

_  ,  and  at  the  same 

1801,  leaving  (amongst  other  children)  two  sons,  John  and  time  an  old 
Lewis.     John,  the  elder,  died  in  1808,  without  issue,  upon  JJ  jqJq  y^g 
which  Lewis  became  the  heir  of  his  s^randfather,  Henry  affec^j^g  the 

°  ^         '^    premises  was 

Jones,  and  also  of  his  grandmother  Ann.  In  1811,  Bichard  assigned  to  a 

trustee  for  him, 
to  attend  the 
inheritance.  R.  J.  died  in  1812,  without  issue,  leaving  his  nephew  L.  J.  his  heir-at-law,  and 
the  heir-at-kw  of  A.  J.  The  lease  for  lives  determined  in  1835.  For  upwards  of  twenty  years 
from  the  death  of  R.  J.  the  premises  were  held  adversely  to  L.  J.  i—f/eldf  that  his  right  of 
entry  was  barred  thereby,  and  that  he  had  not  a  new  right  of  entry  on  the  determination  of  the 
lease  for  lives  in  1835. 

ffeld,  also,  that  since  the  stat.  8  &  9  Vict.  c.  112,  the  outstanding  term  would  have  been  no 
defence  to  an  ejectment  by  L.  J.,  or  any  person  claiming  under  him. 

That  branch  of  the  3rd  section  of  the  Limitation  Act,  3  &  4  Will.  4,  e.  27,  which  relates  to 
estates  in  reversion,  eipectant  on  the  determination  of  a  particular  estate,  applies  only  to  caflcs 
where  another  person  tnan  the  reversioner  is  entitled  to  the  particular  estate. ' 
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1847.        Jones  purchased  from  Lord  Willoughby  de  Eresby  the 

version  in  fee  of  the  premises  contained  in  the  lease  of  1788, 
and  the  same  was  conveyed  to  him  by  indentures  of  lease 
and  release,  dated  1st  and  2nd  May,  1811.  At  the  same 
time,  an  outstanding  term  for  5000  years,  created  in  1779, 
for  the  purpose  of  securing  portions  to  younger  children  of 
the  Willoughby  family,  but  since  satisfied,  and  affecting 
this  and  other  property,  was  assigned,  for  Richard  Jones's 
protection,  to  a  trustee,  to  attend  the  inheritance  of  the 
premises  so  conveyed  to  him.  In  1812,  Kichard  Jonee 
died  without  issue,  leaving  his  nephew  Lewis  Jones  his 
heir-at-law.  Lewis  attained  the  age  of  twenty-one  in  1813, 
and  died  in  1834.  After  Richard's  death,  his  widow  con- 
tinned  in  uninterrupted  possession  of  the  premises  until  her 
death  in  1843.  The  lease  of  1788  determined  by  the  death 
of  the  last  cestui  que  vie,  in  1835.  This  ejectment  was 
brought  in  1846,  the  lessor  of  the  plaintiff,  Mrs.  Hali^ 
claiming  the  estate  as  heir  to  her  brother,  Lewis  Jones. 
The  trustee  to  whom  the  term  of  5000  years  was  assigned 
in  1811,  had  died  intestate,  and  no  administration  had  been 
taken  out  to  his  effects.  Before  the  declaration  in  this  cause 
was  served,  application  was  made,  on  the  part  of  the  lessors 
of  the  plaintiff,  to  the  Ecclesiastical  Court,  for  a  grant  of 
administration  to  some  person,  in  whose  name,  as  the  legal 
owner  of  the  term,  a  demise  might  be  laid :  but  that  Court 
refused  the  application,  on  the  ground  that  it  was  unneces- 
sary since  the  stat.  8  &  9  Vict.  c.  112,  which  had  absolutely 
put  an  end  to  the  outstanding  term. 

It  was  contended  for  the  defendant,  at  the  trial,  first, 
that  the  estate  pur  auter  vie  merged  in  the  reversion  in 
fee,  on  the  purchase  of  the  latter  by  Richard  Jones  in  181 1, 
or  at  all  events  at  his  death  in  1812,  on  the  union  of  both 
rights  in  Lewis  Jones,  and  so  that  Lewis  Jones's  right  of 
entry  was  barred  by  the  adverse  possession  had  since  that 
time  by  Richard  Jones's  widow ;  and  secondly,  that  the 
outstanding  term  still  subsisted  as  a  protection  to  the  de- 
fendant's right  to  the  inheritance,  acquired  by  such  adverse 
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possession.  For  the  plaintiff  it  was  argued,  first,  that  the  1847. 
lessor  of  the  plaintiff,  Mrs.  Hall,  had  a  fresh  right  of  entry 
on  the  expiration  of  the  lease  for  lives  in  1835,  the  merger 
having  been  prevented  by  the  proviso  in  the  deed  of  1793 ; 
and  secondly,  that  the  term,  having  been  satisfied  before 
the  31st  December,  1845,  was  destroyed  by  the  stat.  8  &  9 
Vict  c  112.  The  Lord  Chief  Justice  ruled  both  points 
in  favour  of  the  plaintiff,  and  directed  a  verdict  accord- 
ingly, giving  the  defendant  leave  to  move  to  enter  a  non- 
suit. 

In  Michaelmas  Term,  the  Attorney-General  obtained  a 
rule  nisi  accordingly,  against  which,  at  the  sittings  after 
last  Hilary  Term,  (Feb.  12), 

Martin,  Townsend,  and  Egerton  shewed  cause.  —  This 
ejectment  is  brought  in  time,  having  been  commenced 
within  twenty  years  next  after  the  right  of  entry  of  Lewis 
Jones,  through  whom  the  lessors  of  the  plaintiff  claim  title, 
first  accrued.  Lewis  had  two  distinct  rights ;  he  was  the 
heir  both  of  his  grandmother,  Ann  Jones,  and  of  his  uncle 
Kichard.  It  was  not  until  the  determination  of  the  estate 
pur  auter  vie^  which  he  had  as  heir  of  Ann,  in  1835,  that 
the  estate  in  reversion,  which  he  had  as  heir  of  Kichard,  be- 
came an  estate  in  possession;  and  thereupon  his  heir  ac- 
quired a  new  right  of  entry,  and  from  that  time  the  period 
of  twenty  years  given  by  the  Statute  of  Limitations  is  to  be 
computed.  This  depends,  no  doubt,  upon  the  question 
whether  the  estate  pur  auter  vie  had  before  then  merged 
in  the  reversion  in  fee.  And,  first,  it  did  not  mei^e  in  1811, 
when  Kichard  Jones  acquired  the  reversion  by  purchase, 
by  reason  of  the  proviso  in  the  deed  of  1793.  Under  that 
deed  Kichard  acquired  an  estate  pur  auter  vie,  defeasible  on 
a  condition  subsequent,  namely,  his  dying  without  leaving 
issue.  It  is  clear  that  such  a  condition  is  perfectly  valid, 
as  it  must  take  effect  within  his  life :  Feame,  Cont.  Kem. 
468.  Nor  is  it  necessary  that  the  grantor  should  have  re- 
tained to  herself  any  reversion ;  for  it  is  dear  law  that  the 
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1847.         grantor  or  his  heir,  although  without  any  reversion,  might 
enter  on  breach  of  the  condition,  at  any  time  during  the 
estate  granted  subject  to  the  condition:     Shep.  Touchst 
149 ;  Co.  Litt.  802.  h ;  2>a^  d.  Freeman  v.  Baieman  (a).  But 
if  the  estate  on  condition  merged  in  the  fee,  the  right  of 
Ann  and  her  heirs  to  enter  for  breach  of  the  condition 
would  be  defeated.     The  condition  cannot  be  destroyed  by 
the  act  of  the  party  who  has  the  estate  subject  to  it.     A 
merger  can  never  affect  third  parties.     The  intervening 
estate  of  Ann  Jones  and  her  heirs,  therefore,  prevented 
the  purchase  of  the  fee  from  working  a  merger  against 
them. — On  this  part  of  the  case  they  cited  3  Preston's  Con- 
veyancing, pp.  50,  446,  447,  449 ;  Co.  Litt.  337-  b ;    6 
Cruise's  Dig.  467 ;  Purefoy  v.  Rogers  (i) ;  Bracebridge  v. 
Cooke  (c)  ;   Wiscofs  case  {d) ;  and  Bowleses  case  (e). 

Secondly,  no  merger  took  place  on  the  death  of  Richard 
in  1812.  Lewis  Jones  then  became  entitled,  as  heir  of 
Richard,  to  the  reversion  in  fee  expectant  on  the  determi- 
nation of  the  estate  pur  auter  vie,  and  he  was  also  a  spe- 
cial occupant,  being,  as  heir  of  Ann,  entitled  to  the  posses- 
sion of  the  property  for  the  remainder  of  the  estate  pur 
auter  vie.  On  the  breach  of  the  condition  on  which  Rich- 
ard held  the  lease,  by  his  dying  without  issue,  Lewis,  as 
heir  of  Ann,  might  have  entered  for  the  condition  broken : 
Feame,  Cont  Bern.  381,  n.  1;  Hammington  v.  Rudyard{f)\ 
he  never,  however,  did  in  fact  enter,  and  until  entry  that 
estate  would  not  vest  in  him,  but  he  would  have  a  right  o{ 
entry  merely:  Shep.  Touchst.  153.  Now  the  law  of 
merger  does  not  apply  to  rights  of  entry.  In  Preston  on 
Conveyancing,  vol.  3,  p.  66^  the  author  says,  **  To  call  the 
doctrine  of  merger  into  effect,  there  must  of  necessity,  and 
at  least,  be  two  estates.  On  this  head  the  law  is  positive ; 
indeed  it  is  demonstrably  clear,  that  unless  there  be  two 
estates  in  the  same,  person  in  the  same  land,  there  is  not  any 

(a)  2  B.  &  Aid.  168.  {d)  2  Rep.  60  a. 

\h)  2  Saund.  380.  («)  11  Rep.  80. 

(c)  Plowd.  416.  (J)  Cited  10  Rep.  fi2  a. 
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estate  in  that  person  to  merge,  or  occasion  a  merger.  A  1847, 
mere  right  or  title  will  not  suffice."  The  junction  of  two 
rightSf  therefore,  in  the  same  person  in  the  same  land,  will 
not  occasion  a  merger  of  one  in  the  other ;  and  here  Lewis 
had  no  more  than  a  right  of  entry  to  either  estate ;  and  he 
had  those  two  rights  subject  to  different  liabilities.  The 
estate  pur  auter  yie  would,  by  the  Statute  of  Frauds,  29  Car. 
2,  c.  3,  s.  12,  be  assets  of  Ann  by  descent  in  his  hands,  and 
so  liable  to  her  debts,  while  the  reversion  in  fee  which  he 
took  under  Kichard  would  be  chargeable  with  Bichard's  debts, 
as  assets  of  Kichard  by  descent :  6  Cruise's  Dig.  479,  and 
Piatt  V.  Skap  (a),  are  authorities  to  shew  that  the  meeting 
of  mere  rights  in  the  sanje  person  will  not  work  a  merger. 
[Parhe,  B. — The  case  of  Flatt  v.  Sleap  is  not  strictly  in 
point.  That  was  a  case  where  the  husband  was  entitled  to 
the  term  jure  proprio,  and  to  the  reversion  jure  uxoris. 
Here  Lewis  Jones  was  entitled  to  the  two  rights  jure 
proprio,  although  as  heir  of  different  persons.] 

If,  then,  there  was  no  meiger  in  this  case,  the  Statute  of 
Limitations,  8  &  4  Will.  4,  c  27,  is  no  bar  to  the  claim  of 
the  heir  of  Lewis;  because,  in  the  case  of  a  reversion,  the 
time,by8ect  8,  k  to  run  only  from  the  period  when  the 
estate  became  an  estate  in  possession.  Here  Lewis  had 
a  reversionary  estate  which  did  not  come  into  possession 
until  1835,  on  the  determination  of  the  lease  for  lives. 
[They  referred  to  Doe  d.  Davy  v.  Oxenham  (&),  and 
Grant  v.  ElUs  (c).] 

Lastly,  the  plaintiff  is  entitled  to  recover,  notwithstanding 
the  want  of  a  demise  in  the  name  of  the  assignee  of  the 
outstanding  term,  for  the  term  is  absolutely  destroyed  by 
the  operation  of  the  8  &  9  Vict.  c.  112.  It  clearly  faUs 
within  the  enacting  part  of  that  statute,  for  it  is  a  satisfied 
term,  which  by  express  declaration  was  on  the  31st  Decem- 
ber, 1845,  attendant  upon  the  inheritance  of  the  estate. 

(a)  1  Cro.  Jac.  275.       {h)  7  M.  &  W.  131.        (c)  9  M.  &  W.  113, 
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1847.  Nor  is  it  within  the  exception.  The  term  was  in  the  nature 
of  a  trust  for  Richai-d  and  his  heirs ;  theirs  was  the  iiihe. 
ritance  which  the  term  was  intended  to  protect.  Xhen  if 
the  lessor  of  the  plaintiff,  who  claims  as  the  heir  of  JRichard, 
is  not  barred  of  her  right  by  the  Statute  of  Limitations,  that 
right  is  clear,  and  she  does  not  require  the  term  for  her  pro- 
tection, and  consequently  it  has  determined  by  the  opera- 
tion of  the  statute.  On  the  other  hand,  if  her  right  to 
the  inheritance  is  barred  by  the  statute,  the  term  is,  no 
doubt,  barred  also. 

JVeUby^  in  support  of  the  rule. — First,  the  estate  pur 
auter  vie  merged  in  the  fee  on  th^  conveyance  of  the  latter 
to  Kichard  Jones,  in  1811.      It  is  laid  down  in  the  books, 
that  a  merger  takes  place  ^'  where  two  vested  estates,  of  which 
one  is  less  than  the  other,  meet  in  the  same  person  in  the 
same  right "  (a).    All  those  terms  are  satisfied  here.     \Rolfey 
B. — There  is  no  doubt,  that  if  a  man  received  an  estate 
pur  auter  vie  ex  parte  matern&,  and  also  an  estate  in  fee  in 
the  same  lands  ex  parte  patem^,  the  whole  would  descend 
to  his  heir  ex  parte  patern&.]      Then  is  there  any  differ- 
ence by  reason  of  the  proviso  in  the  conveyance  of  1793  ? 
It  is  not  denied  that  that  was  a  valid  condition  subsequent, 
being  reserved  to  the  donor  of  the  land,  and  operating  to 
defeat  the  estate  previously  given  absolutely  by  the  same 
deed :  2  Cruise  Dig.,  ^^  Estate  on  condition,"    2.  Sichard, 
therefore,  had  the  estate  pur  auter  vie,  subject  to  its  being 
defeated  by  a  condition  subsequent,  not  ascertainable  at  the 
time  of  the  grant,  namely,  his  dying  without  leaving  issue* 
Now  the  legal  doctrine  is,  that  in  order  to  prevent  a  merger 
by  the  union  of  two  estates  in  the  same  person,  there  must 
be  an  intervening  vested  estate  ;  a  contingent  estate  is  not 
sufficient  for  that  purpose  ;  and  this  cannot  be  put  higher. 
This  condition  was  no  more  preserved  than  a  contingent 

(a)  6  Cruise  Dig.  467. 


EASTER  TERM,    10  VICT.  695 

remainder  would  have  been  under  the  same  circumstances :         I847. 
6  Cruise,  Dig.  472  ;  3  Preston  on  Conveyancing,  50. 

Secondly,  there  was  at  all  events  a  merger,  when  upon 
the  death  of  Kichard  both  estates  vested  in  Lewis,  his  heir. 
[Parkey  B. — They  say  on  the  other  side,  that,  as  to  the  estate 
pur  auter  vie,  it  was  nothing  but  a  condition  and  a  right  of 
entry,  but  no  estate  till  entry  for  breach  of  the  condition.] 
If  the  condition  took  effect  by  the  death  of  Bichard,  the  es^ 
tate  then  devolved  upon  Lewis  by  force  of  the  original  deed, 
without  entry,  just  in  the  same  manner  as  the  same  estate 
originally  vested  in  Bichard.  And  it  cannot  be  disputed  that 
both  estates  vested  in  Lewis,  if  at  all,  in  the  same  right. 
In  JPlatt  V.  Sleap,  the  estates  came  to  the  party  in  different 
rights.  But  to  take  the  converse  of  that  case,  there  is  no 
doubt  that  where  there  is  a  term  of  years  in  the  wife,  and 
the  reversion  devolves  on  the  husband  in  his  own  right,  the 
term  being  a  chattel  interest  which  the  husband  has  a  right 
to  dispose  of,  there  will  be  a  merger.  Here  Lewis  had  the 
greater  estate  as  heir  of  Bichard,  the  less  as  heir  of  Ann,  by 
force  of  the  condition,  and  both  of  them  jure  proprio. 

But,  thirdly,  even  if  there  was  no  merger  of  the  two 
estates,  the  Statute  of  Limitations  is  a  bar  to  this  clsdm. 
It  is  clear  that  it  is  so,  unless  this  is  prevented  by  that 
branch  of  the  3rd  section  relied  on  for  the  plaintiff,  namely, 
that  "  where  the  estate  or  interest  claimed  shall  have  been 
an  estate  or  interest  in  reversion  or  remainder,  or  other 
future  estate  or  interest,  and  no  person  shall  have  obtidned 
the  possession  or  receipt  of  the  profits  of  such  land,  or  the 
receipt  of  such  rent,  in  respect  of  such  estate  or  interest, 
then  such  right  shall  be  deemed  to  have  first  accrued  at  the 
time  when  such  estate  or  interest  became  an  estate  or  in- 
terest in  possession."  Then  the  5th  sect,  shews  when  such 
estate  or  interest  is  to  be  deemed  to  have  become  an  estate 
or  interest  in  possession,  namely,  by  the  determination  of 
any  estate  or  estates  in  respect  of  which  the  land  shall  have 
been  held,  or  the  profits  thereof  received,  notwithstanding 


696  CASES  IN   THE  EXCHEQUER, 

the  person  claiming,  or  some  person  throngh  whom  be 
claims,  shall,  at  any  time  previously  to  the  creation  of  the 
estate  or  estates  which  shall  have  determined,  hare  been  in 
possession  or  in  receipt  of  the  profits  of  such  land.  Now  it  is 
dear,  from  the  wording  of  this  enactment,  that  it  applies 
only  to  cases  where  the  estate  or  interest  claimed  is  an 
estate  or  interest  in  a  reversion  expectant  on  the  determina- 
tion of  a  particular  estate  in  some  other  person^  and  not  to  the 
case  where  the  same  person  who  has  the  reversion  has  also 
the  particular  estate  vested  in  him.      [Piatt,  B. — It  may 
be  put  thus:  could  Lewis  have  maintained  an  ejectment  in 
1833,  before  the  termination  of  the  lease  for  lives  ?]     It  is 
submitted  that  he  could  not.     The  4th  section,  which  is  a 
proviso  upon  the  3rd,  and  which  applies  to  every  forfeiture 
or  breach  of  condition,  and  not  merely  to  cases  between 
landlord  and  tenant,  corroborates  the  construction  of  sect.  3 
which  is  now  contended  for,  for  it  clearly  contemplates  the 
case  where  the  particular  estate  is  in  one  person,  and  an- 
other is  entitled  to  enter  for  the  fi)rfeiture  or  breach  of 
condition. 

Lastly,  the  outstanding  term,  although  for  some  purposes 
destroyed  by  the  statute,  is  still  to  remain  as  a  protection 
against  actions  and  claims  at  law.  The  defendant,  being 
the  party  in  possession  of  the  inheritance,  requires  the  pro- 
tection of  the  term,  and  is  entitled  to  it  by  the  express  terms 
of  the  statute. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — This  case  was  fiilly  argued  before  my  brothers 
Alderson,  Rolfe,  and  Piatt,  and  myself^  at  the  sittings  after 
last  term.  It  was  an  ejectment  for  a  messuage,  &c.,  in  Uan- 
rwst,  brought  by  William  Hall  and  Hannah  his  wife,  who 
was  heiress-at-law  of  one  Bichard  Jones. 

On  the  1st  of  November,  1784,  Sir  P.  Burrell  and  wife 


EASTER  TERM,  10  VICT.  697 

(Lady  Willoughby)  demised  the  messuage,  &c.,  in  ques-  1847. 
tion,  to  Henry  Jones,  hb  heirs  and  assigns,  for  the  lives 
of  Richard  Jones  his  second  son,  Catherine  Jones,  and 
Hannah  Jones,  at  SL  13«.  per  annum,  and  livery  of  seisin 
was  duly  made.  Henry  Jones,  on  the  30th  of  May,  1789, 
devised  the  messuage,  &c.  to  his  wife  Ann  Jones,  her  heirs 
and  asdgns,  to  hold  to  the  use  of  his  said  wife,  her  heirs  and 
assigns,  during  the  term,  and  he  died  soon  afterwards.  On 
the  2nd  of  October,  1793,  Ann  Jones,  by  indenture  of  that 
date,  between  her  and  her  second  son,  Bichard  Jones,  (the 
ancestor  of  the  lessor  of  the  plaintiff,  Hannah  Hall),  for  a 
valuable  consideration,  conveyed  the  messuage,  &c«,  to 
Richard  Jones,  his  heirs  and  assigns,  to  the  use  of  Richard 
Jones,  his  heirs  and  assigns,  during  the  remainder  of  the 
said  term:  provided,  that  if  Richard  Jones  should  have 
no  child  or  children  lawfully  begotten,  and  living  at  the 
time  of  his  decease,  or  within  reasonable  time  afterwards, 
then  the  limitation  should  cease,  and  the  messuage  revert  to 
Ann  Jones,  her  heirs  and  assigns.  In  May  1811,  Richard 
Jones  purchased  the  reversion  in  fee  from  the  Hon.  Peter 
Burrell,  heir  of  Sir  Peter.  Richard  died  in  January  1812, 
without  issue,  leaving  Lewis  Jones,  his  nephew,  his  heir-at- 
law.  On  the  death  of  Richard,  the  term  reverted  to  the  heirs 
of  Ann,  who  had  died  in  1799.  In  January  1812,  Lewis 
Jones  was  heir-at-law  of  Ann,  and  therefore  was  entitled 
to  the  term,  but  he  did  not  take  possession,  and  the  property 
in  question  continued  to  be  occupied  by  others  than  those 
entitled.  The  last  life  in  the  lease  fell  on  the  16th  of 
January,  1835,  and  the  lessor  of  the  plaintiff  Hannah, 
being  heiress-at-law  both  of  Lewis  and  Richard  Jones, 
brought  this  ejectment.  It  was  tried  before  Lord  Denman, 
at  the  last  summer  assizes,  when  a  verdict  was  foimd  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  upon  points 
reserved. 

The  defendant  contended,  that  the  term  merged,  either  by 
the  purchase  of  the  reversion  by  Richard  in  1811,  or  on  his 
deathin  1812,  by  the  descent  of  his  reversion  to  his  heir  Lewis, 
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1847.  who  had  the  tenn  as  heir-at-law  to  Ann  Jones ;  and,  conse- 
quently, that  the  lapse  of  more  than  twenty  years  since 
1812  was  a  bar;  and  secondly,  he  contended,  that  if  there 
was  no  merger,  and  if  Lewis  Jones  had  two  separate  estates 
or  interests,  one  in  the  term  as  heir  of  Ann  Jones,  and  an- 
other in  the  reversion  as  heir  of  Bichard,  still  he  and  those 
claiming  under  him  were  barred  by  the  Statute  of  Limita- 
tions, 3  &  4  WilL  4,  c.  27.  And  we  are  of  that  opinion, 
so  that  it  is  unnecessary  to  decide  die  question  whether  the 
term  merged  in  the  reyersion  or  not 

By  the  3rd  section,  the  title  of  Lewis  to  the  term,  as  heir 
of  Ann,  would  be  deemed  to  have  accrued  when  it  became 
an  estate  or  interest  in  possession,  that  is,  at  the  death  of 
Bichard  without  children  living,  or  born  in  due  lime  after- 
wards. By  the  5th  section,  his  right  to  the  reversion  as  heir 
of  Bichard,  supposing  he  had  no  other  title,  accrued  at  the 
end  of  the  term  in  1835.  Mr.  Wehby  contended,  that  this 
section  applied  to  those  cases  only  where  another  person 
than  the  termor  was  reversioner.  And  we  think  his  argu- 
ment was  well  founded,  and  that  this  appears  from  the  con- 
sideration of  the  20th  section,  which  is  as  follows : — '^  That 
when  tlie  right  of  any  person  to  make  an  entry  or  diBtreea. 
or  bring  an  action  to  recover  any  land  or  rent  to  which  he 
may  have  been  entitled  for  an  estate  or  interest  in  possession, 
shall  have  been  barred  by  the  determination  of  the  period 
hereinbefore  limited,  which  shall  be  applicable  in  such  case, 
and  such  person  shall  at  any  time  during  the  said  period 
have  been  entitled  to  any  other  estate,  interest,  right,  or 
possibility,  in  reversion,  remainder,  or  otherwise,  in  or  to 
the  same  land  or  rent,  no  entry,  distress,  or  action  shall  be 
made  or  brought  by  such  person,  or  any  person  claiming 
through  him,  to  recover  such  land  or  rent,  in  respect  of 
such  other  estate,  interest,  right,  or  possibility,  unless  in  the 
meantime  such  land  or  rent  shall  have  been  recovered  by 
some  person  entitled  to  an  estate,  interest,  or  right,  which 
shall  have  been  limited  or  taken  effect  after  or  in  defeazance 
of  such  estate  or  interest  in  possession."  Here,  in  the  mean- 
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time^  the  land  had  not  been  recovered  by  any  person^  and         1847. 
consequently,  Lewis  Jones's  right  In  respect  of  his  estate  in 
possession  having  been  barred  by  the  determination  of  the 
period  of  twenty  years  from  1812,  the  right  of  the  person 
dauning  the  reversion  through  him  was  barred  also. 

The  lessor  of  the  plaintiff  is,  therefore,  not  entitled  to 
recover,  and  it  becomes  unnecessary  to  consider  the  effect 
of  the  satisfied  term  proved  by  the  defendant  to  exist, 
though  we  have  no  doubt  that  it  is  to  be  deemed  to  have 
absolutely  ceased  and  determined,  under  the  stat.  8  &  9  Vict 
c  112,  s.  1,  on  the  31st  of  December,  1845,  and  conse- 
quently would  have  afforded  no  defenee  to  this  eject- 
ment (a). 

Kule  absolute. 

(a)  See  Doe  d.  (Jadwalader  v.  Pricey  ante,  603. 


Jones  v.  Jones  and  Another.  April  20. 

iRESPASS  qu.  cL  freg.     Fourth  plea,  that  the  said  intretpaM, 
dose  in  which  &c.  was  the  close,  soil,  and  freehold  of  one  fendant  pleads 
Thomas  Holt,  wherefore  the  defendants,  as  the  servants  of  ^j^'^^^ 
the  said  T.  Holt,  and  by  his  command,  at  the  several  times  jnstifics  the 
wherein  &c.,  committed  the  alleged  trespasses.     The  fifth  the  aerrant  of 
plea  stated,  in  substance,  that  from  time  immemorial,  and  hu  coi^and, 
up  to  the  passing  of  an  act  of  Parliament  for  indosing  J^^^^ 

fimdantdidiiot, 
as  the  fenrant 
of  J.  S.,  and  by  hia  command,  commit  the  trespasses,  is  bad  on  special  demnrrer,  as  InFolying 
a  negatiTe  pregnant. 

In  trespsss  qa.  cl.  freg.,  the  defendant  pleaded  spedally,  deducing  title  to  the  locos  in  qnot 
nnder  an  inclosore  act,  in  J.  S.,  and  alleging  that  J.  S.  thereupon  became  and  continued  possessed 
thereof  until  just  before  the  time  when  &c.,  and  the  defendant  then  justified  the  trespasses  as 
the  servant  of  J.  S.,  and  by  his  command.  The  plaintiff  replied,  that  the  defendant  entered 
and  committed  the  trespasses  after  the  passing  of  the  Limitation  Act,  3  &  4  Will.  4,  c.  27 ; 
that  the  entry  was  made  to  recoTer  the  dose  in  which  &c. ;  and  that  the  right  to  make  such 
entry  did  not  first  accrue  to  J.  S.,  or  to  the  defendant,  or  any  person  through  whom  J.  S.  or 
the  defendant  claimed,  within  twenty  years  next  before  such  entry : — Held  good,  on  special 
demurrer,  and  that  it  was  not  necessary  to  set  forth  the  particuUur  mode  in  which  the  estate  of 
J.  S.,  or  the  party  through  whom  he  claimed,  bad  determined. 

VOL.  XVI.  AAA  M.  W. 
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1847.        lands  in  the  parifih  of  Hope  ManseU,  in  the  county  of  Here- 
ford,  the  said  cloee  in  which  &c.  was  parcel  of  certain  waste 
and  commonable  lands  within  that  manor ;  that  certain  tene* 
ments,  called  Sutton,  Hazlebridge,  Upper  End,  and  Twis* 
land,  which  last  one  Mary  Jones  had  shortly  before  the  pass- 
ing of  the  said  act  purchased  of  W.  E.,  were  customary 
tenements  of  the  said  manor,  and  the  owners  and  occupiers 
thereof  were  entitled  to  commonable  rights  in  the  said  waste 
lands,  &C.    The  plea  then  stated  grants  by  the  lord  of  the 
manor  of  the  tenements  called  Sutton  and  Hazlebridge  to  one 
John  Jones,  to  hold  to  him  and  his  heirs,  whereof  he  died  so 
seised  before  the  passing  of  the  said  act,  viz.  on  the  Ist 
August,  1790,   leaving  the  said  Mary  Jones  his  widow, 
and  John  Jones  the  younger,  his  eldest  son  and  heir-at-law. 
It  then  stated  the  admittance  of  Mary  Jones  to  the  tenements 
called  Sutton  and  Hazlebridge,  for  her  free  bench,  the  re- 
sidue thereof  belonging  to  the  said  John  Jones  the  younger 
as  customary  heir,  and  the  admittance  of  I.  Trusted  to 
the  tenement  called  Upper  End,  and  of  the  pliuntiff,  Charles 
Jones,  her  son,  to  the  tenement  called  Twisland,  in  trust 
respectively  for  Mary  Jones,  her  heirs  and  assigns.    The 
plea  then  set  forth  the  material   provisions  of  the  indo- 
sure  act,  which  was  passed  in  1807,  and  stated  that  the 
close  in  which  &c.,  with  other  land  thereto  adj<Hning,  being 
parcel  of  the  said  waste  lands,  was  allotted  by  the  commis- 
sioner imder  the  act  to  the  said  Mary  Jones,  in  compensa- 
tion for  all  rights  and  interests  in  the  same  in  respect  of  the 
said  several  tenements ;  and  that  by  a  codicil  to  her  will, 
dated  in  1810,  she  appointed  the  said  I.  Trusted  her  trustee 
of  such  part  of  the  said  allotment  as  was  allotted  to  her  in 
right  of  the  Upper  End  estate,  to  and  for  the  use  of  Greorge 
Jones,  the  defendant ;  that  after  her  death,  it  was  agreed  by 
John  Jones  the  younger,  George  Jones  the  defendant,  and 
the  plaintiff,  to  refer  the  division  of  the  said  allotment  to  an 
arbitrator,  who  awarded  that  the  said  G.  Jones,  his  heirs, 
&c,  or  the  said  I.  Trusted  and  his  heirs,    in  trust  for 
the  said  G.  Jones,  should  stand  seised  of  all  iJiat  piece 
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of  land,  containing  by  admeasurement  25  acres  and  30 
perches,  being  a  part  of  the  said  allotment  so  awarded  to 
the  said  Mary  Jones ;  and  that  the  said  dose  in  which  &c., 
in  the  declaration  mentioned,  was  parcel  of  the  said  25  acres 
and  30  perches  of  land,  so  awarded  to  the  said  I.  Trusted 
in  right  of  the  said  estate  of  Upper  End.  The  plea  then 
stated  the  death  of  L  Trusted,  and  that  Thomas  Trusted, 
his  eldest  son  and  heir,  entered  into  the  said  dose  in  which 
&C.,  and  then  became,  and  remained  until  jtist  before  the 
first  of  the  said  several  times  when  &c.,  lawfully  possessed 
of  the  same.  The  plea  then  gave  express  colour  to  the  plain- 
tiff, and  justified  the  entry  of  the  defendants,  as  servants 
of  T.  Trusted,  and  by  his  command  &c. — ^Verification. 

Beplication  to  the  fourth  plea,  that  the  defendants  did 
not,  as  the  servants  of  the  said  T.  Holt,  and  by  his  com- 
mand, commit  the  alleged  trespasses  in  the  declaration 
mentioned,  modo  et  form&. 

Heplication  to  the  fifth  plea,  that  the  defendants  entered 
upon  the  said  close  in  which  &c.,  and  committed  the  tres- 
passes &c.  after  the  passing  of  a  certain  act  of  Parliament, 
[3  &  4  Will.  4,  c.  27,  the  Limitation  of  Actions  Act], 
and  also  after  the  31st  day  of  December,  a.d.  1833;  that 
such  entry  was  so  made  for  the  purpose  of  recovering  the 
said  dose  in  which  &c.,  and  that  the  said  T.  Trusted,  by 
the  defendants  his  servants,  did  then  enter  upon  and  take 
possession  of  the  eaid  close  in  which  &c. ;  that  the  sup- 
posed right  to  make  such  entry  did  not  first  accrue  to  the 
sud  T.  Trusted,  or  to  the  defendants  as  his  servants,  or 
to  any  person  through  whom  the  said  T.  Trusted,  or  the 
defendants,  daim  the  estate  and  interest  in  the  sud  close 
in  which  &c.,  within  the  true  intent  and  meaning  of  the  said 
act  of  Parliament,  at  any  time  within  twenty  years  next  be- 
fore the  making  of  such  entry ;  and  that  by  reason  thereof, 
and  of  the  said  period  of  twenty  years  next  before  the 
making  of  such  entry  having  fully  expired  before  the  mak- 
ing of  the  same,  without  such  right  of  entry  having  first 

A  A  A  2 
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1847.  accrued  as  aforesaid  at  any  time  during  the  said  lastHnen- 
tioned  period,  the  said  supposed  right  of  the  said  Thomas 
Trusted,  and  of  the  defendants  as  such  servants,  to  make 
such  entry,  had  been  extinguished,  according  to  the  form 
&c.  of  the  said  act  of  Parliament,  before  and  at  the  %aid 
times  when  &c. — Verification. 

Spedal  demurrer  to  the  replication  to  the  fourth  plea, 
assigning  for  causes  (amongst  others),  that  the  replication 
.  traverses  both  that  the  defendants  committed  the  treqmsses 
as  the  servants  of  the  said  T.  Holt,  and  that  they  com- 
mitted the  same  by  his  command ;  whereas  one  of  those 
allegations  would  be  sufficient  to  sust^n  the  said  plea; 
also  for  that  the  replication  is  a  negative  pregnant  with 
this  affirmative,  that  the  defendants  committed  the  tres- 
passes as  the  servants  of  the  said  T.  Holt,  and  that  it  is 
consistent  therewith  that  they  acted  by  his  permission  in 
so  doing ;  also  for  that  the  replication  puts  in  issue  both 
whether  the  defendants  had  the  authority  of  T.  Holt  for 
committing  the  trespasses,  and  that  they  committed  the 
same  under  that  authority,  and  is  therein  double. 

Special  demurrer  to  the  replication  to  the  fifth  plea,  as- 
signing for  causes  (amongst  others),  that  the  replication 
alleges  that  T.  Trusted  entered  upon  the  said  dose  more  than 
twenty  years  after  his  right  to  make  such  entry  had  ao- 
crued;  whereas  the  plea  states,  that  I.  Trusted,  of  whom 
T.  Trusted  is  eldest  son  and  heir,  died  seised  of  the  said 
dose,  and  that  thereupon  the  said  close  descended  and  came 
to  the  said  T.  Trusted,  as  such  ddest  son  and  heir;  that  the 
replication,  if  intended  as  an  argumentative  traverse  of  that 
allegation,  should  have  concluded  to  the  country ;  and  that 
if  intended  as  a  plea  in  confession  and  avoidance  thereof,  it 
is  wholly  insufficient,  in  that  it  does  not  confess  the  said 
all^ation,  but  is  wholly  inconsistent  therewitL 

Joinders  in  demurrer. 

The  case  was  argued  in  last  Hilary  Term  (Jan.  27),  by 

Fartescuet  in  support  of  the  demurrers. — The  replication 
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to  the  foxirth  plea  is  bad,  as  containing  a  negative  pregnant. 
It  alleges  that  *^  the  defendants  did  not,  as  the  servants  of 
T.  Holt,'*  commit  the  trespasses.  This  is  a  negative  preg- 
nant with  an  aflirmative,  which  destroys  its  own  tenor, 
namely,  that  they  committed  the  trespasses  as  the  servants 
of  Holt.  It  is  the  very  instance  put  in  the  books:  see 
Myn  V.  Cole  (a).  It  will  perhaps  be  argued,  that  there  is 
now  no  such  thing  as  a  negative  pr^nant.  There  is  no- 
thing, however,  in  any  recent  cases  to  repeal  the  law  laid 
down  on  this  subject  in  the  old  authorities.  In  BeUy. 
Tuckett  (A),  Tindaly  C.  J.,  certainly  says,  that  '^  although 
formerly  great  weight  seems  to  have  been  attadied  to  that 
doctrine,  it  has  not  been  much  regarded  of  late."  Maule,  J., 
however,  in  his  judgment  in  the  same  case,  recognises  and 
distinguishes  the  authorities  there  cited  from  Bac.  Abr., 
Pleas  and  Pleading,  I.  (6).  This  issue  would  be  proved 
for  the  defendants,  if  it  were  found  by  the  jury  that  they 
were  commanded  by  Holt  to  enter  the  dose,  but  for  other 
purposes.  On  the  other  hand,  the  issue  might  be  found 
for  the  plaintiff,  although  no  entry  were  proved,  or  even  if 
it  were  found  that  the  defendants  did  not  enter.  In  the 
Year  Book,  2 1  Hen.  6,  f.  46,  the  case  was  thus : — **  In 
trespass  for  cutting  his  trees,  the  defendant  pleads  that  it 
was  by  command  of  the  lessor,  to  give  them  to  a  stranger; 
the  phuntiff  replies,  that  he  did  not  cut  the  trees  by  his 
command;  this  was  held  a  negative  pregnant,  and  that  he 
should  have  pleaded  ne  commanda  pas."  That  is  precisely 
the  present  case.  The  replication  ought  to  have  been,  that 
the  defendants  entered  of  their  own  wrong,  and  without 
the  command,  or  absque  residuo  causae. 

The  replication  to  the  fifth  plea  is  also  bad  for  the  cause 
assigned.  Where  title  is  shewn  by  the  plea,  the  plaintiff 
must  in  his  replication  shew  titie  in  answer  thereto ;  and  it 
is  not  enough  to  aver  that  the  defendant's  right  of  entry 
did  not  accrue  within  twenty  years  before  the  alleged  tres- 

(a)  Cro.  Jac.  87.  (h)  3  Bian.  &  6. 802. 
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1847.        pass^  without  shewing  what  was  the  title  of  the  party  under 
whom  the  defendant  claimed^  and  how  it  was  determined. 
This  clearly  appears  from  the  stat.  3  &  4  WilL  4^  c  27, 
ss.  2  &  3.     The  replication  follows,  no  doubts  the  words  of 
the  second  section,  in  stating  that  the  supposed  right  to 
make  such  entry  did  not  first  accrue  to  T.  Trusted,  or  to 
any  person  through  whom  he  claims  the  estate,  within  the 
true  intent  and  meaning  of  the  act,  at  any  time  within 
twenty  years  next  before  the  making  of  such  entry.    But 
then  the  3rd  section  goes  on  to  define  when  the  title  to 
make  the  entry  shall  be  deemed  to  have  first  accrued ;  viz. 
'^when  the  person  claiming  such  land  or  rent,  or  some 
person  through  whom  he  claims,  shall,  in  respect  of  the 
estate  or  interest  claimed,  have  been  in  possession  or  in 
receipt  of  the  profits  of  such  land,  or  in  receipt  of  such 
rent»  and  shall  while  entitled  thereto  have  been  dispossessed, 
or  have  discontinued  such  possession  or  receipt,  then  such 
right  shall  be  deemed  to  have  first  accrued  at  the  time  of 
such  dispossession  or  discontinuance  of  possession,  or  at  the 
last  time  at  which  any  such  profits  or  rent  were  or  was 
received."    Put  the  case  of  possessio  fratris,  mentioned  in 
the  13th  section.     That  section  is  altogether  prospective, 
and  could  only  affect  the  possession  of  a  younger  brother 
after  the  passing  of  the  act :  in  such  a  case  this  replication 
would  not  ndse  the  merits  upon  the  statute ;  and  if  ajuf 
case  can  be  put  in  which  it  would  not  do  so,  the  defend- 
ants are  entitied  to  contend  that  it  is  bad  on  special  de- 
murrer.    There  is  no  difficulty  in  pleading  in  the  manner 
suggested,  because  the  statute  points  out  the  several  events 
from  which  the  twenty  years  are  to  be  computed.     At  all 
events,  this  replication  is  not  well  pleaded;  it  might  be 
true,  and  yet  the  defendants  might  be  entitied  under  sect. 
13 ;  for  it  appears  upon  the  pleadings  that  the  plaintiff  is  the 
brother  of  the  defendant  Jones ;  therefore,  if  the  legal  titie  is 
in  him,  it  is  a  case  of  possessio  fratris,  and  so  the  time  did  not 
begin  till  the  passing  of  the  act.     The  replication  states, 
indeed,  that  the  entry  of  the  defendants  was  after  the  pass- 
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ing  of  the  act ;  but  it  should  also  have  shewn^  either  that 
the  possession  was  adverse  at  the  time  of  the  passing  of  the 
act,  or  that  the  entry  was  more  than  five  years  afterwards. 
The  plaintiff  ought  to  bring  himself  strictly  within  the 
statute.  He  should  either  deny  the  title  alleged  in  the 
plea,  or  shew  strictly  another  title  by  way  of  confession 
and  avoidance,— He  cited  Doe  d.  Evans  v.  Page  (a),  and 
Doe  d.  Juhes  v.  Sumner  (i). 

Keating,  contrk — The  replication  to  the  fourth  plea  is 
good.  It  is  not  contended  that  there  is  now  no  such  thing 
as  a  negative  pregnant;  it  is,  however^  an  objection  very 
much  discountenanced.  Very  little  authority  really  be* 
longs  to  the  case  of  Myn  v.  Cole,  That  was  trespass  for 
entering  into  the  plaintiff's  house  and  taking  his  goods; 
the  defendant  pleaded,  as  to  the  entry,  that  the  plaintiff's 
daughter  licensed  him,  and  that  he  entered  by  that  license. 
The  plaintiff  replied,  ^^quod  non  intravit  per  licentiam 
suam;"  and  after  verdict  for  the  plaintiff,  the  replication 
was  actually  held  bad  in  arrest  of  judgment.  That  cer- 
tainly would  not  be  so  held  at  the  present  day.  And  it 
seems  a  strange  dictum,  ^'  that  he  ought  to  have  traversed 
the  entry  by  itself," — that  is,  have  traversed  his  own 
cause  of  action — ^^or  the  license  by  itself."  In  truth,  this 
resolves  itself  into  an  objection  on  the  ground  of  ambiguity: 
Stephen  on  Pleading,  419,  421 ;  and  if  there  were  in  this 
case  anything  really  ambiguous  in  the  traverse,  it  would 
no  doubt  be  objectionable;  but  there  is  not.  In  Belly* 
Tuckettf  Tindaly  C.  J.,  says  (c),  '^  I  think  it  will  be  found, 
that  where  a  plea  or  replication  has  been  objected  to  on  the 
score  of  duplicity^  and  it  has  been  held  good  on  the  ground 
that  the  matters  relied  on  as  shewing  the  plea  to  be  double^ 
amount  but  to  one  single  ground  of  defence,  an  objection 
that  the  pleading  involves  a  negative  pregnant  has  never 
been  supported."     In  Pigeon  v.  Osborne  (d),  in  assumpsit 

(a)  5  Q.  B.  767.  (c)  8  Man.  &  G.  802. 

(h)  14  M.  &  W.  49.  id)  12  Ad.  &  £.  715. 
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1847.  for  goods  sold,  the  defendant  pleaded  tliat  the  goods  were^ 
with  the  knowledge  and  consent  of  the  plaintiffs,  sold  to  the 
defendants  by  H.,  being  the  agent  of  the  plaintiffs,  in  his 
own  name,  as  the  true  owner :  the  plaintiff  replied,  that  the 
goods  were  not,  with  the  knowledge  and  consent  of  the 
plaintiffs,  sold  to  the  defendants  by  H.  in  his  own  name, 
as  the  true  owner,  in  manner  and  form,  &c. :  and  a  de- 
murrer to  this  replication,  on  the  ground  that  the  traverse 
was  a  negative  pregnant,  and  ambiguous,  was  set  aade  as 
frivolous.  [AUerson,  B. — There  it  was  all  one  proposition.^ 
Chambers  v.  Donaldson  {a)  was  the  first  case  in  wUch  it 
was  established  that  the  conmiand  could  be  traversed  at 
all,  and  there  the  traverse  was  exactly  in  this  form,  and 
was  not  objected  to.  It  is  fully  established,  that  a  number 
of  facts  may  be  pleaded  as  one  defence,  if  they  amount  only 
to  one  entire  proposition :  Bennison  v.  TheboeUib),  De  Ber- 
naldez  v.  Spalding  (c),  Robinson  v.  Raley{d)f  2  Saund  319,  b. 
Secondly,  as  to  the  replication  to  the  fiilh.  plea. — The 
replication  follows  strictly  the  terms  of  the  2nd  section  of  the 
Limitation  Act;  the  effect  of  which  statute  is  (by  sect  34) 
absolutely  to  extingmsh  the  right  at  the  end  of  the  twenty 
years.  [Parhe^  B. — Mr.  Fortescue  conteoAB  that  you  should 
go  on  and  shew  in  what  way  the  defendant's  title  ceased,  as 
then  the  facts  which  are  to  be  put  in  issue  will  be  more 
clearly  ascertained.]  That  is  a  matter  more  within  the 
knowledge  of  the  defendant,  and  he  may  plead  by  way  of 
rejoinder  any  facts  which  prevent  the  operation  of  the  siHr 
tute.  [Parke^  B. — I  do  not  see  how*]  If  not,  it  will  be 
open  on  a  traverse  of  the  allegation  in  the  replication.  How 
could  a  party  entering  at  the  end  of  the  twenty  years  know 
the  mode  in  which  the  adverse  title  was  extinguished  ?  With 
respect  to  the  case  of  Doe  d.  Evans  v.  Page^  it  appears  to  be 
at  variance  with  that  of  Doe  d.  Bennett  v.  Turner  (e).  But» 
at  all  events,  it  cannot  be  necessary  for  a  party  who  relies 

(a)  11  East,  65.  {d)  1  Burr.  316. 

{h)  7  M,  &  W.  612.  {e)  7  M.  &  W.  226, 

(c)  4  Q.  B.  823 ;  Dav.  &  M.  43. 
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upon  the  statute  as  a  defence,  to  anticipate  the  facts  whereby  1847. 
its  operation  is  to  be  got  rid  of.  K  the  defendant  has  been 
out  of  possession  for  twenty  years,  piimA  &cie  his  title  is 
extinguished ;  and  if  there  be  circumstances  to  take  him 
out  of  the  operation  of  the  statute,  they  should  come  from 
him*  This  form  of  pleading  was  adopted  in  Holmes  v. 
Newland8{a\  and  no  question  was  raised  upon  it.  [Aider- 
son,  B. — In  the  case  of  the  possessio  fratris,  to  which  Mr. 
Fortescue  adverted,  why  could  not  the  defendant  take  issue? 
If  he  be  right,  his  title  has  accrued  within  twenty  years. 
Parkey  B. — Sect.  3  be^ns  as  a  constructive  clause ;  is  not 
that  as  if  the  construction  were  put  into  sect  2  ?]  It  is 
rather  a  declaratory  clause  of  the  facts  whereby  sect.  2  is 
to  be  proved ;  the  very  separation  of  the  sections  shews  that 
the  3rd  is  merely  for  the  purpose  of  interpreting  the  2nd  by 
way  o{  evidence,  the  whole  being  still  referable  to  the  one 
period  of  twenty  years  mentioned  in  sect  2. 

Fortescue  was  heard  in  reply. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — On  the  argument  of  this  case,  we  inti- 
mated our  opinion,  that  if  a  new  trial  of  the  issues  should 
be  awarded,  Mr.  Keating  should  have  liberty  to  amend. 
Having  determined  that  the  rule  nisi  for  a  new  trial  should 
be  discharged,  so  that  no  amendment  can  now  take  place, 
we  must  give  judgment  on  the  demurrers. 

To  a  declaration  in  trespass,  there  is  a  plea  of  liberum 
tenementum  of  T.  Holt,  and  a  justification  of  the  tres- 
passes by  the  defendants  as  his  servants,  and  by  his  com- 
mand. The'  replication  to  this  plea  is,  that  the  defendants 
did  not,  as  the  servants  of  the  said  T.  Holt,  and  by  his 
command,  commit  the  alleged  trespasses.  And  there  is  a 
special  demurrer  to  the  replication,  assigning  various  causes, 
amongst  others,  that  the  replication  is  a  negative  pregnant. 

(a)  11  Ad.  &  E.  44. 
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1847.  On  the  argument  before  us,  it  was  contended  that  the 

doctrine  of  negative  pregnant  might  now  be  conadered  a«  » 
dead  letter,  in  accordance  with  the  opinion  of  Lord  Chief 
Justice  Tindalf  expressed  in  the  case  of  BeU  v.  Tttckett(a\ 
that  *'  it  has  not  been  much  regarded  of  late,"  and  by  rea- 
son of  several  dedsions,  where  the  objection  has  not  pre- 
vailed ;  viz.  that  case,  the  case  of  Pigeon  v.  Osborne  (£),  and 
Bennison  v.  Thetwell  (c).  In  those  and  many  other  cases^ 
the  Courts,  following  the  doctrine  laid  down  in  that  of 
Robinson  y.  Ralejf{d)y  and  explained  in  De  Wolfy.  Bevan{e\ 
have  allowed  several  facts  constituting  one  point  of  defence 
to  be  included  in  one  traverse ;  and,  in  carrying  into  effect 
that  very  convenient  doctrine,  have  not  very  strictly  fol- 
lowed the  rule  which  forbids  a  negative  pregnant ;  but  they 
certainly  have  not  decided  that  the  rule  does  not  now  pre- 
vail in  any  case ;  on  the  contrary,  in  the  case  of  BeU  v. 
Tuchett{f)y  my  brother  Maule  says,  that  the  doctrine  does 
not  apply  to  that  case,  where  it  was  understood  that  the  re- 
plication put  the  plaintiff  on  the  proof  of  all  the  allegations 
comprised  in  the  plea;  and  he  distinguishes  the  cases  of 
negative  pregnant  which  were  cited  in  the  argument.  The 
cases  so  distinguished  very  closely  resemble  the  present, 
and  appear  to  us  to  govern  it  And  in  the  case  of  Michael  v. 
Myers  (ff),  the  Court  of  Common  Pleas  by  no  means  treat 
the  doctrine  of  negative  pregnant  as  at  an  end. 

A  negative  pregnant  is  objectionable  on  the  ground  of 
ambiguity.  It  is  a  form  of  negative  expression,  which 
"  rather  supposes  an  affirmative  than  the  contrary ; "  and 
**  every  plea  ought  to  contain  a  certain  affirmation  or  nega- 
tion of  any  single  point  in  question  "  (Ji).  Thus,  Lord  Coke 
says  (t),  "  ne  dona  pas  per  le  fait "  is  bad,  becayse  it  implies 


(a)  8  Man.  &  G.  802.  (p)  6  Man.  &  G.  709. 

(b)  12  Ad.  &  E.  716.  (A)  Co.  Litt.   126.  a. ;   Gilb. 

(c)  7  M.  &  W.  612.  Hist.  C.  P.  163 ;    Stephen  on 

(d)  1  Burr.  316.  Pleading,  381. 

(«)  13  M.  &  W.  167.  (0  Co.  Litt.  126.  a. 
(/)  3  Man.  8i  G.  806. 
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a  gift  by  parol,  and  is  not  a  direct  negative.  The  case  in  1847. 
the  Year  Book,  26  Hen.  6,  fol.  46,  47,  and  referred  to  in 
Bacon's  Abridgment,  Pleader,  I.  (6),  and  which  was  cited 
in  the  case  of  Bell  v.  Ihtckett^  was  another  instance.  In 
waste,  the  plea  was  that  the  defendant  cut  down  by  the 
command  of  the  predecessor  of  the  plaintiff;  a  replication, 
that  he  did  not  cut  the  trees  by  his  command,  was  held  bad. 
Yelverton  says,  ''it  ought  to  have  been  that  the  predecessor 
did  not  command."  In  Myn  v.  Cole  (a),  a  replication  to  a 
plea  justifying  under  the  license  of  the  plaintiff's  daughter, 
traversing  that  he  entered  per  licentiam  suam,  was  held  bad 
as  a  negative  pregnant.  This  traverse  might,  as  Mr.  Serjt 
Stephen  observes,  (and  the  same  remarks  apply  to  the  case 
in  the  Year  Book),  imply  that  a  license  was  ^ven,  though 
the  defendant  did  not  enter  by  it ;  it  is,  therefore,  pregnant 
with  the  admission  that  the  license  was  given,  and  yet  it  is 
not  expressly  admitted,  and  it  is  in  doubt  whether  the 
plaintiff  means  to  deny  the  license,  or  the  entry  by  virtue 
of  it  There  is  also  the  case  of  Auberie  v.  James  (&),  where 
the  replication  of  ''non  moderate  castigavit"  was  held  bad 
on  a  similar  groimd. 

In  the  present  case,  the  replication  is  clearly  open  to  the 
same  objection.  It  implies  an  admission  that  there  was  a 
command,  and  yet  does  not  expressly  admit  it,  and  leaves  it 
imcertain  what  the  question  is.  Further,  it  would  be  true 
if  the  defendants  did  not  enter  at  all,  and  therefore  would 
be  a  denial  of  the  very  fact  which  both  parties  previously 
admitted.  We  must,  therefore,  hold  it  to  be  ill  pleaded, 
unless  we  are  prepared  to  say  that  the  rule,  that  every  tra- 
verse shall  be  unambiguous,  and  not  contain  a  negative 
pregnant,  is  exploded,  which  we  certainly  are  not  authorised 
to  say.  In  this  replication  the  plaintiff  should  have  pursued 
the  ordinary  form ;  he  should  have  replied,  admitting  the  lib. 
ten.,  de  injuria  absque  residue  causae,  or  generally  that  the 

(a)  Cro.  Joe.  87.  (b)  Ventr.  70. 
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1847*  defendants  committed  the  trespasses  de  injuria  and  without 
the  command  of  Holt.  We  therefore  think  our  judgment 
should  be  for  the  defendants  on  the  demurrer  to  this  repli- 
cation. 

We  have  now  to  dispose  of  the  demurrer  to  the  replica- 
tion to  the  fifth  plea.     This  plea  deduces  a  title  by  an  in- 
closure  act  to  an  allotment  of  copyhold  land,  comprising  the 
locus  in  quo>  to  one  Trusted,  as  a  trustee  for  the  defendant 
Jones ;  it  states  his  entry  and  possession  imtil  joat  before 
the  time  of  the  trespasses,  then  gives  express  colour  to  the 
plaintiff,  and  states  his  possession  at  the  time  of  the  tres- 
passes under  a  charter  of  demise  without  livery,  and  the  de- 
fendants justify  the  trespasses  complained  of  as  the  ser- 
vants of  T.  Trusted,  and  by  his  command.  To  this  plea  there 
is  a  replication,  that  the  defendants  entered  and  committed 
the  trespasses  after  the  passing  of  the  Limitation  Act,  and 
after  the  31st  December,  1833 ;  and  it  avers,  that  the  entry 
was  made  for  the  purpose  of  recovering  the  close  in  which 
&c,  and  that  the  supposed  right  to  enter  did  not  first  accrue 
to  Trusted,  or  the  defendants,  or  any  person  through  whom 
they  claimed  the  estate  and  interest  in  the  close,  at  any 
time  within  twenty  years  before  making  that  entry,  and 
that  by  reason  thereof  the  supposed  right  of  Trusted,  and 
the  defendants  as  his  servants,  was  extinguished.     To  this 
replication  there  is  a  demurrer,  assigning  various  causes, 
and  raising  a  question  of  considerable  importance.     That 
question  is,  whether  the  plaintiff,  who  is  admitted  to  be  in 
possession,  and  who  seeks  to  displace  the  title  under  which 
the  defendants  claim,  on  the  ground  that  it  is  barred  by  the 
Statute  of  Limitations,  3  &  4  Will.  4,  c.  27,  must  shew 
what  that  title  was,  and  how  it  was  barred;  the  statute 
providing  that  the  twenty  years  should  run  from  different 
dates,  according  to  the  nature  of  the  title  and  the  character 
of  the  party  in  possession  at  the  commencement  of  the 
twenty  years. 

That  the  plainiiiS^  the  party  in  possession,  need  not  shew 
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title  in  himself  seems  to  us  to  be  clear.  His  case  is,  that 
the  estate  under  which  the  defendants  claim  has  been  ex- 
tinguishedj  and  consequently  his  own  possession,  whatever 
it  is,  cannot  be  disturbed.  He  is  not  in  the  situation  of  a 
plaintiff  admitting  the  freehold  still  to  be  in  the  defendant, 
for  such  a  plaintiff  must  shew  what  estate  he  claims  under 
him  in  his  replication,  as  a  term  of  years,  or  the  like.  If 
this  were  a  plea  of  lib.  ten.  in  the  ordinary  form,  at  the  time 
of  the  trespass,  the  traverse  of  the  averment  of  freehold 
would  have  raised  the  question,  whether  it  had  been  extin- 
guished at  that  time  by  the  lapse  of  the  twenty  years.  But 
the  form  of  this  plea,  stating  the  conveyance  of  the  estate, 
and  deducing  it  to  Trusted,  prevents  that  course ;  the  estate 
must  be  shewn,  by  pleading  on  the  plaintiff's  side,  to  have 
ceased.  Is  it  enough,  then,  to  aver  that  twenty  years  have 
elapsed  since  the  tide  accrued,  so  as  to  bring  the  case  within 
the  2nd  section,  which  gives  the  rule,  or  must  the  special 
facts  be  stated,  to  bring  it  within  the  other  sections?  As 
the  fact,  whether  the  time  has  elapsed  or  not,  lies  more 
within  the  defendants'  knowledge  than  the  plaintiff's,  who 
is  merely  in  possession,  and  may  have  been  so  for  a  day  only, 
and  does  not  necessarily  claim  under  one  who  had  been  in 
possession  before,  we  think  that  the  general  allegation,  so 
as  to  bring  the  case  within  the  2nd  section,  is  su£5cient 

The  defendants  will,  on  that  issue,  have  to  prove,  that  they 
entered  within  the  time  limited,  by  shewing  that  Trusted 
was  dispossessed  or  discontinued  his  possession  within  twenty 
years  before,  or  otherwise  bringing  himself  within  the  pro- 
.visions  of  the  act.  It  is  observable,  that  the  plea  states  pos- 
session by  Trusted  just  before  the  time  when  &c.,  but  not 
that  it  was  within  twenty  years  before  the  subsequent  entry 
by  the  plaintiff.  The  averment,  in  its  present  form,  is  imma- 
terial ;  the  plea  would  have  been  good  without  it,  and  it 
may  therefore  be  altogether  rejected  in  considering  whether 
the  replication  is  good.  It  was,  however,  contended  by 
Mr.  Fortescue,  in  his  able  argument,  that  it  is  not  enough 
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1847.        for  the  plaintiff  to  all^e  that  the  entry  was  not   within 
twenty  years  after  his  title  accrued,  because  the  case  might 
be  one  in  which  that  averment  would  be  true,  and  yet  the 
defendant  would  be  entitled  to  enter.     If,  for  instance^  the 
land  had  been  in  the  possession  of  a  younger  brother,  the 
defendant  Jones  being  the  heir,  such  possession,  he  ai^^ed, 
if  the  entry  be  after  the  act,  would  not  be  the  possession  of 
the  person  entitled,  but  before  the  act  it  would.     If^  then, 
a  brother  had  been  in  possession  during  more  than  twenty 
years  before  the  act,  though  the  heir's  right  of  entry  would 
have  accrued  more  than  twenty  years  ago,  (for  during  the 
whole  of  such  possession  he  would  have  a  right  of  entry), 
he  certainly  might  not  be  barred.     The  same  observation 
might  be  made,  if,  for  twenty  years  before  the  act,  the 
lands  had  been  occupied  by  tenants  at  will.     The  answer  ix) 
this  argument  is,  that  the  lapse  of  twenty  years  would,  by 
the  express  enactment  of  the  2nd  section,  be  a  bar ;  but  if 
the  possession  of  the  brother,  or  the  tenancy  at  will,  conti- 
nued at  the  time  of  the  passing  of  the  act,  the  15th  section 
provides  a  remedy,  as  the  possession  would  not  be  adverse, 
and  the  entry  must  take  place  within  five  years  after  the 
passing  of  the  act.     But  if  the  defendant  wished-  to  avail 
himself  of  the  right  of  entry  under  this  clause,  he  ought  to 
plead  it  in  a  rejoinder,  for  the  clause  is  by  way  of  a  proviso 
or  defeasance  on  the  prior  clause,  and  by  the  rules  of  plead- 
ing, ought  to  come  from  the  party  seeking  to  avul  himself 
of  it. 

If  the  possession  of  the  brother  or  the  tenant  at  will  had 
ceased  at  the  time  of  the  passing  of  the  act,  though  for  a 
short  time,  and  some  one  else  had  got  into  possession,  the 
possession  was  then  adverse,  and  the  15  th  section  would  not 
apply.  Whether  the  defendant  Jones's  title  would  in  that 
case  have  been  totally  barred,  is  a  question.  If  it  would, 
it  would  be  on  the  ground  that  it  fell  within  the  enactment 
of  the  2nd  section,  limiting  the  twenty  years  after  the  title 
first  accrued,  and  not  within  the  proviso  in  the  15  th,  and  so 
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the  replication  would  be  supported.  If  it  would  not,  and  1847. 
assuredly  every  endeavour  should  be  made  to  construe  the 
act  so  as  to  avoid  such  a  consequence,  it  would  be  by  hold- 
ing that  the  title  did  not  first  accrue  till  the  end  of  the 
occupation  by  the  brother,  or  of  the  tenancy  at  will,  and 
if  so,  the  replication  would  equally  be  sustained* 

For  these  reasons,  we  think  the  replication  sufficient; 
and  therefore  the  judgment  of  the  Court  must  be  for  the 
plaintiff  on  the  demurrer  to  the  fifth  plea. 

Judgment  accordingly. 


CooMER  V.  Latham.  April  16. 

Trespass  for  breaking  and   entering  the  plaintiff's  Where  it  ib  the 
dwelling-house,  and  seizing  and  taking  his  goods.     Plea,  of  proceeding 
not  guilty,  by  statute  (a).     At  the  trial,  before  Coltman,  J.,  c^j^^^^l^ 
at  the  last  Chester  assizes,  it  appeared  in  evidence  that  the  jcrdict  being 

found  therein  y 

defendant  had  sued  the  plaintiff  in  the  hundred  court  of  for  the  judges 
Nantwicb,  in  that  county,  for  an  alleged  debt  of  1/.  19«,  Lsae^ezecation 
The  pkdntiff  was  duly  summoned  to  appear  to  answer  the  ^^^  ^%  ^^^  "* 

*  •'  ^^  case  of  non- 

plaint  in  the  inferior  Court,  but  failed  to  do  so,  and  there-  payment,  and 

upon,  according  to  the  practice  of  that  Court,  as  sworn  to  amount,  the 

by  the  steward,  a  verdict  passed  against  him  for  the  debt  piai^tir^ 

and  costs.     It  appeared  that  it  was  the  regular  practice  of    rj^.^  J?* 

the  Court  for  the  steward,  without  any  application  from  the  inferior  Court, 

1      •    •  f  1*^  •  I.      .  .  /•  and  not  conn- 

party  obtaining  the  verdrot,  to  issue  a  distringas,  m  case  of  termanding  the 
non-payment  within  a  reasonable  time,  under  which  the  "^cnThim 
goods  of  the  debtor  were  seized  and  sold  to  satisfy  the  debt  liable  in  tres- 
and  costs.     Accordingly,  the  present  plaintiff  not  having,  seixnre,  unless 

he  jastify 
under  the  pro- 
cess of  the  inferior  Court. 

(a)  No  statute  was  referred  to      the  case  stood,  therefore,  as  upon 
which  protected  the  defendant ;      the  ordinary  plea  of  not  guilty. 
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1847*  within  the  usual  time  allowed  for  that  purpose  paid  the 
money,  the  steward,  in  due  course,  without  any  application 
from  the  present  defendant  or  his  attorney,  issued  a  dis- 
tringas in  regular  form,  under  which  one  of  the  bailifi  of 
the  Court  entered  the  plaintiff's  house,  and  distrained  the 
goods  in  question,  which  were  sold  to  satisfy  the  defendant's 
debt,  and  the  proceeds  were  paid  over  to  the  steward.  The 
defendant  was  not  present  at  the  seizure,  but  it  was  proved 
that  he  had  stated  to  the  bailiff,  a  few  days  afterwards,  that 
he  had  got  his  money  from  Coomer. 

It  was  contended  for  the  defendant^  that,  under  these  dr- 
cumstances,  he  was  not  liable  in  trespass  for  the  act  of  the 
officer  of  the  inferior  Court  The  learned  judge  thought 
that  there  was  evidence,  by  the  defendant's  subsequent  de- 
claration, of  his  having  authorised  the  seizure,  and  under 
his  direction  the  jury  found  a  verdict  for  the  plaintijfl^ 
damages  4L  9^.,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit. 

WeUby  now  moved  accordingly. — ^There  was  no  evidence 
to  go  to  the  jury  that  the  defendant  authorised  the  officer 
to  commit  the  trespass.  The  defendant  in  no  way  per- 
sonally interfered  in  the  levy ;  the  distringas  was  not  sued 
out  by  him,  or  issued  at  his  instance,  but  was  the  act  of  the 
Court ;  and  the  mere  statement  of  the  defendant,  that  he 
had  got  his  money  from  the  debtor,  by  no  means  imports 
that  he  knew  it  had  been  obtained  by  seizure  of  his  goods. 
Under  these  circumstances,  Carratt  v.  Morhy  {a)  is  an  au- 
thority to  shew  that  the  present  defendant,  the  plaintiff  in 
the  inferior  Court,  who  merely  was  a  suitor  for  the  recovery 
of  his  debt  according  to  the  practice  of  the  Court,  is  not 
liable  in  trespass.  [Parhey  B. — In  that  case  the  proceed- 
ings of  the  inferior  Court  were  irregular.]  The  judgment 
does  not  appear  to  proceed  on  that  ground. 

(a)  1  Q.  B.  18. 
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Parke,  B. — I  am  of  opinion  that  there  ought  to  be  no 
rule  in  this  case.  The  question  is,  whether  there  is  evi- 
dence to  go  to  the  jury  of  the  defendant's  having  authorised 
the  issuing  of  the  distringas.  If,  as  appears  to  be  the  case 
here,  it  is  the  usual  and  regular  practice  of  the  inferior 
Court,  upon  a  verdict  for  the  plaintiff,  for  the  judge  of  the 
Court  to  go  on  in  the  regular  course,  and  issue  a  distringas, 
then,  unless  the  plaintiff  countermands  it,  he,  by  bringing 
his  pkdnt  in  that  Court,  impliedly  authorises  the  issuing  of 
the  distringas,  and  is  just  as  liable  as  if  he  had  expressly  di- 
rected the  officer  to  serve  it.  The  case  of  Carratt  v.  Morley 
is  quite  distinguishable :  there  the  inferior  Court  had  ad- 
judicated against  a  party  who  was  not  liable ;  and  the  Court 
held,  that  a  person  who  merely  originated  a  suit  in  a  court 
of  justice,  by  stating  his  complaint  there,  was  not  liable  in 
trespass  where  the  proceedings  of  the  Court  were  erroneous 
or  without  jurisdiction.  But  in  this  case  everything  was 
lawfully  done,  and  the  defendant  would  not  have  been  liable 
as  a  trespasser  if  he  had  pleaded  properly.  The  fact  of  the 
entry  and  seizure  of  the  goods  being  proved,  the  issue  on 
the  plea  of  not  guilty  must  have  been  found  for  the  plain- 
tiff, but  the  defendant  would  have  had  a  complete  defence 
if  he  had  justified  under  the  process  of  the  inferior  Court. 
There  is,  moreover,  the  circumstance  of  the  defendant's 
saying  that  he  had  got  the  money  from  the  plaintiff. 

BoLFE,  B. — If  that  which  the  defendant  did  led  inevit- 
ably, in  the  due  and  regular  course  of  proceeding,  to  the 
issuing  of  the  distringas,  it  is  the  same  as  if  he  had  directly 
authorised  its  issuing,  and  then  he  was  bound  to  shew  his 
justification  for  doing  so. 

Pollock,  C.  B.,  and  Platt,  B.,  concurred. 

Kule  refused. 
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April  21.  Spby,  Clerk,  v.  Gallop. 

Upon  a  special  JJEBT  by  the  plaintiff,  who  is  the  rector  of  the  parish  of 
to'tiie'right'of  St  Marylebone,  and  the  minister  of  the  new  church  of  that 
the  pUintiff,  as  parish,  to  recover  from  the  defendant  the  amount  of  certain 

rector  of  the        r  '  i         i   .     ./«   .  x»  ^l 

parish  of  St.      fees,  alleged  to  be  due  to  the  plaintin  m  respect  ox  toe 
and^nSnLrter  of  burial  of  certain  paupers  of  that  parish.     Plea,  nunquam 

SJ'uTp^f  indebitatus. 

to  recover  cer-        The  following  case  was,  by  consent  of  the  parties  and 

leged  to  be  dae  under  the  order  of  a  judge,  stated  for  the  opinion  of  this 

o/JSlin'^"  Court     The  plaintiff,  the  Rev.  Dr.  Spry,  became  in  1826, 

^"^burUl-****  and  still  is,  rector  of  the  parish  of  St  Marylebone^  in  the 

i^nndof  the  county  of  Middlesex,  and  minister  of  the  new  church  of 

peared  that,  in  that  parish,  mentioned  in  the  acts  of  Parliament  hereinafter 

mi^ie^  oJ^*""  referred  to.     Several  acts  of  Parliament  for  the  building  of 

rector  of  the  churches  and  chapels  in  that  parish,  and  for  the  creation  of 

panshy  and  the  . 

parochial  an-  a  select  vcstry  therein,  have  been  passed,  and  upon  the  con- 
femd  toathird  struction  of  the  act  hereinafter  mentioned  the  present  ques- 
S!^t*Sf  the"  *^^^  *™^  ^y  ^®  statute  51  Geo.  3,  c  151,  intituled, 
minister's  fees,    "An  Act  to  enable  the  Vestrymen  of  the  Parish  of  St 

and  a  table  of 

fees  was  accord-  Marylebone,  in  the  county  of  Middlesex,  to  build  a  new 

ingly  prepared 
by  the  referee. 

.  rrom  that  time  down  to  1838,  a  fiee  of  It.  6d,  was  paid  by  the  parish  officers  to  the  minister  or 
rector  of  the  parish  for  the  burial  of  a  pauper  in  any  of  the  cemeteries  of  the  parish.  By  the  stat. 
51Geo.3,  c.  151,  (a.d.  1811),the  vestrymen  of  St.  Marylebone  were  empowered  to  purchase  land 
for  erecting  a  new  church  and  new  chapels,  and  making  a  new  burial-ground.  By  sect.  35,  Dr. 
H.,  the  then  rector,  and  his  successors,  were  declared  to  be  ministers  of  the  new  church,  and  the 
patron  of  the  living  was  empowered  to  appoint  successively  minbters  of  the  new  church,  who 
were  to  enjoy  such  oblations,  mortuaries,  glebes,  tithes,  profits,  and  other  ecclesiastical  dues,  as 
the  present  minister  ought  to  have.  Power  was  also  given  to  the  patron  to  appoint  a  minister 
to  officiate  in  burying  the  dead  in  the  new  burial-ground,  but  no  person  was  appointed  in  pur- 
suance thereof.  By  sect.  49,  the  vestrymen  were  empowered  to  settle  the  rates  and  fees  Ibr  burial 
in  the  new  burial-ground,  and  to  alter  and  amend  the  same.  By  sect.  50,  they  were  prohibited 
from  reducing  the  burial  fees  below  the  amount  then  payable  for  burials  in  the  parish.  By  sect.  71 
they  were  empowered  to  borrow  j^l50,000  on  the  credit  of  the  rates  and  burial  fees,  and  to 
assign  any  portion  of  such  rates  or  fees  to  the  persons  advancing  the  money.  In  pursuance  of 
the  act,  the  vestry,  in  1835,  settled  a  table  of  fees,  of  which  an  item  was,  *'  Paupers  from  the 
workhouse,  2s,  6d,\'*  and  from  that  time  the  sum  of  1«.  6d.  has  been  paid  to  the  rector,  and 
It.  to  the  clerk  and  sexton,  on  such  burials.  The  burial  service  has  not  been  performed 
by  the  rector  or  any  of  his  curates,  but  by  the  reader  of  one  of  the  new  chapels. 

Heidi  first,  that,  upon  this  statement,  no  fee  was  shewn  to  be  due  to  the  plaintiff,  either  by 
custom  or  by  virtue  of  the  act  of  Parliament ;  secondly,  that,  if  such  fee  were  due,  it  must  be 
recovered  in  the  Ecclesiastical  Court. 
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Parish  Church,  and  two  or  more  Chapels/'  &c.,  after  recit-  1847. 
ing,  with  other  statutes,  the  statute  46  Geo.  3,  c.  124,  to 
enable  the  vestrymen  of  the  parish  of  St.  Marylebone  to 
provide  any  additional  cemetery  or  burial-ground  for  the 
parish,  and  to  erect  a  chapel  thereon,  &c.,  and  reciting  that 
the  said  vestrymen  had  purchased  a. piece  of  ground  and  in- 
closed the  same  for  an  additional  cemetery  for  the  said  pa- 
rish, and  erecting  a  chapel  thereon,  but  that  the  said  piece  of 
ground  had  not  then  been  consecrated,  nor  had  any  church 
or  chapel  been  erected  or  built  thereon,  it  was  enacted,  that 
the  said  recited  acts  be  repealed,  and  by  the  next  section 
(2)  it  was  enacted,  that  the  vestrymen  appointed  under  35 
Geo.  3,  c  73,  be  empowered  to  carry  that  present  act  into 
execution.  By  sect  14,  the  said  vestry  are  empowered  to 
purchase  hmd  within  the  said  parish,  for  erecting  a  new 
parish  church,  and  also  two  or  more  chapels,  and  for  making 
any  roads  or  approaches  to  the  same,  or  to  the  cemeteries, 
and  also  fer  providing  buildings,  &c.,  for  the  residence  of  a 
clergyman,  derk,  and  sexton,  in  the  said  cemetery.  By 
sect.  26,  the  vestrymen  are  empowered  to  enter  into  any 
contract  for  buildings  repairing,  &c  the  said  church,  chapels, 
&c.,  and  the  said  piece  of  ground  so  purchased  and  intended 
for  a  cemetery,  and  for  erecting  a  chapel  thereon,  &c.  By 
sect.  29,  it  is  enacted,  that  the  said  piece  of  ground  so 
purchased  in  pursuance  of  46  Geo.  3,  c.  124,  for  a  cemetery, 
and  for  erecting  a  chapel,  should  be  vested  in  the  said 
vestrymen,  subject  to  the  provisions  of  this  act.  By  sect. 
31,  vestrymen  are  empowered  to  build  a  chapel  upon  the 
said  piece  of  ground  so  purchased  for  a  burial-ground, 
and  also  to  build  a  house  thereon  for  the  residence  of  the 
minister,  to  be  appointed  as  thereinafter  mentioned,  for 
burying  the  dead  in  the  said  cemetery,  and  another  house 
for  the  use  of  the  clerk  or  sexton.  By  sect.  33,  so  soon 
as  the  piece  of  ground  for  a  cemetery  shall  have  been  con* 
secrated,  the  same  shall  for  ever  be  used  as  an  additional 
cemetery. 

B  B  B  2 
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By  sect  35,  Dr.  Hislop,  (the  then  minister  of  the  said 
parish),  and  his  successors,  were  declared  to  be   ministers 
of  the  said  new  church ;  and  the  Duke  of  Portland^  (then 
the  patron  of  the  living),  and  his  successors,  -were  em- 
powered,  upon  every  vacancy,   to  appoint  a  fit    person 
to  be  minister  of  the  said  new  church,  which  person  and 
persons,  and  his  and  their  successors,  so  to  be  nominated 
and  appointed,  should,  after  such  nomination,  be  minis* 
ters  successively  of  such  new  church,   and  should   have 
and   enjoy  such  oblations,   mortuaries,   Easter  offerings, 
glebes,  tithes,  profits,  commodities,  and  other  ecclesiasti- 
cal dues  and  duties,  arising  within  the  said  parish,  as  the 
present  minister  ought  to  have  and  enjoy,  or  that  sxty  of 
his  predecessors  (ministers  of  the  said  parish)  ought  to  have 
had  and  enjoyed.     By  sect  41,  it  is  enacted,  that  when 
the  said  piece  of  ground  so  purchased  for  a  cemetery,  or  for 
erecting  a  chapel,  should  be  consecrated,  the  said  Duke  of 
Portland,  or  the  persons  for  the  time  being  entitled,  should 
from  time  to  time  appoint  a  minister  of  the  Church  of  £ng- 
land,  to  officiate  for  life,  or  during  pleasure,  in  burying  the 
dead  in  the  said  intended  cemetery ;  and  also,  that  when 
the  said  chapel  should  be  finished  and  consecrated,  the  said 
Duke  of  Portland,  or  the  other  persons  entitled,  should 
appoint  a  reader  to  perform  divine  service  in  the  siud  cha- 
pel; and  the  said  Duke  of  Portland,  &c.  were  thereby 
empowered  to  appoint  a  clerk  and  sexton,  with  tiie  consent 
and  approbation  of  the  said  vestrymen ;  and  that  the  said 
reader,  preacher,  clerk,  and  sexton,  should  receive  for  their 
respective  salaries  such  sums  of  money  yearly  as  the  said 
vestrymen  should  think  fit  to  appoint.     By  sect.  46,  the 
minister  of  the  other  chapels  to  be  built  is  to  receive  such 
salary  as  such  vestrymen  shall  think  fit  to  appoint     By 
sect  49,  the  said  vestrymen  are  empowered  to  settie  the 
rates  and  fees  for  burial  of  the  dead  in  the  vaults  of  the  said 
new  church,  and  of  all  the  chapels  to  be  built  on  and  in  the 
intended  cemetery,  and  in  the  vaults,  and  to  make  such 
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rules  concerning  buritds,  and  for  keeping  the  said  new 
churchy  chapels,  and  vaults  in  good  repair,  and  to  alter 
and  amend  such  rates  and  fees,  and  to  make  such  other 
rates,  &c.  as  should  to  them  appear  reasonable.  By  sect. 
50,  it  is  provided,  that  nothing  in  that  act  should  enable  the 
vestrymen  to  reduce  the  rates  or  fees  to  be  payable  for  every 
burial  in  the  said  vaults  and  cemetery,  to  less  sums  than 
were  then  payable,  according  to  the  classes  or  divisions  of 
the  said  vaults  and  cemetery,  for  burials  in  the  then  present 
cemeteries  of  the  said  parish ;  but  the  same  should  be  due 
and  payable  to,  and  might  be  demanded  and  taken  by,  the 
persons  entitled  thereto,  anything  therein  contained  to  the 
contrary  notwithstanding.  By  sect.  52,  the  vestry  are 
empowered  to  let  the  pews  in  the  said  new  church  and 
chapels,  and  to  receive  the  pew  rents.  By  sect.  61,  the 
vestrymen  are  empowered  to  make  rates  for  the  purposes  of 
the  act,  not  to  exceed  4<f.  in  the  pound.  By  sect.  71,  it 
is  enacted,  that,  in  order  to  enable  the  said  vestrymen  to 
carry  the  several  purposes  of  this  act  into  immediate  execu- 
tion, it  shall  and  may  be  lawful  for  them,  from  time  to  time, 
to  borrow  at  interest  such  sums  of  money,  not  exceeding  in 
the  whole  £150,000  at  any  one  time,  as  they  shall  judge 
necessary  for  the  purposes  of  the  act,  upon  the  credit  of 
the  rates  and  fees  arising  on  account  of  burials  in  the  said 
new  church  or  chapels,  and  in  the  said  cemetery,  and  also 
on  the  rates  and  fees  arising  on  account  of  burials  in  any 
other  cemetery,  burial-ground,  or  vault,  within  the  said 
parish,  and  on  the  sums  of  money  received  for  the  rents  of 
pews  in  the  said  new  church  and  chapels,  and  upon  the 
credit  of  the  rates  or  assessments  levied  and  collected  by 
virtue  of  this  act ;  and  by  writing  to  assign  all  or  any  part 
of  the  said  fees,  costs,  rates,  or  assessments,  to  such  persons 
as  shall  lend  or  advance  any  money  thereon.  By  sect. 
72,  the  said  vestry  are  empowered  to  raise  money  by  annui- 
ties. By  sect.  78,  it  is  enacted,  that  all  monies  arising 
from  such  fees,  rents,  rates,  or  assessments,  and  all  money 
that  might  be  borrowed  by  the  said  vestrymen  by  virtue  of 
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1847.        that  act,  should  be  applied  towards  carrying  the  several 
purposes  of  that  act  into  execution.     By  sect.  80,  it  is 
enacted,  that  if  at  any  time  hereafter  all  the  money  which 
shall  have  been  borrowed  by  virtue  of  this  act  shall  be  paid 
off  and  discharged,  and  the  monies  arising  from  the  rents  of 
the  pews  in  the  said  intended  church  and  chapdis,  and  the 
rates  and  fees  received  on  account  of  burials  within  the 
several  cemeteries,  burial-grounds,  and  vaults,  within  the 
said  parish,  and  from  the  rates  or  assessments  to  be  rsused^ 
levied,  and  collected,  by  virtue  of  this  act,  shall  be  more 
than  sufficient  for  paying  the  several  annuities  and  annual 
sums  of  money  to  be  paid  by  way  of  tontine,  and  the  several 
other  annual  sums  and  salaries  to  be  paid  by  this  act,  and 
the  repairs  of  the  said  intended  new  church  and  chapels, 
and  other  buildings  and  conveniences  to  be  erected,  pur- 
chased, or  taken,  by  virtue  thereof,  and  all  the  costs  attend- 
ing the  execution  of  the  same,  then  it  shall  and  may  be 
lawful  for  the  said  vestrymen  to  apply  such  surplus  monies 
to  such  parochial  purposes  as  the  said  vestrymen  shall  think 
right  and  proper,  and  as  shall  in  their  judgment  be  for  the 
use  and  benefit  of  the  parishioners  of  the  said  parish,  and 
all  such  rates  and  assessments  on  lands,  tenements,  or  here- 
ditaments, shall  thenceforth  cease  and  be  no  longer  raised. 
By  sect  89,  it  is  provided,  that  nothing   therein   con- 
tained shall  operate  to  lessen  or  alter  the  right  of  the  Duke 
of  Portland,  or  the  person  for  the  time  being  entitled  to  the 
said  rectory  or  advowson,  to  the  ecclesiastical  dues,  obla- 
tions, &c,  belonging  thereto. 

On  the  piece  of  ground  stated  to  have  been  purchased 
for  a  burial-ground  in  the  preamble  of  the  statute  51 
Geo.  3,  the  vestrymen  of  the  said  parish,  in  or  about  the 
year  1814,  built  a  chapel,  under  the  provisions  of  the  said 
act,  and  the  rest  of  the  ground  was  converted  into  a 
cemetery,  under  the  provisions  of  the  same  act,  and  that 
ground  was  duly  consecrated  as  a  burial-ground  in  the 
month  of  May,  1814.  The  chapel  is  named  St.  John's 
Chapel,  Marylebone,  and  the  cemetery  is  called  the  burial- 
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ground  of  St.  John's  ChapeL     It  appears  by  the  parish         1847. 
books^  that  before  the  passing  of  that  act,  so  far  back  as 
the  year  17335   the  surplice  fees  for  the  burials  in  the 
said  parish  were  received  and  paid  to  the  minister  of  the 
said  parish,  for  his  own  use,  and  were  one  of  the  profits  of 
that  living;  and  a  fee  has,  once  the  passing  of  the  sud  act, 
been  paid  to  the  rector,  for  all  burials  in  the  cemetery  of 
the  said  parish,  except  in  regard  to  the  pauper  burials,  as 
to  which  an  objection  was  taken  in  June,  1838,  to  the  pay- 
ment of  any  fee  to  the  rector.     Under  the  provisions  of  the 
said  act,  the  vestry  settled  the  amount  to  be  recdved  as 
fees  payable  for  the  burials  of  the  dead  in  the  vaults  of 
the  parish  church  and  chapels,  and  in  the  cemetery ;  and 
the  fees  for  all  burials  in  the  said  ground,  called  the  burial- 
ground  of  St.  John's  Chapel,  have  been  received  by  the 
plaintiff  and  his  predecessors,  ministers  of  the  parish,  re- 
spectively, since  the  consecration  of  the  said  burial-ground, 
without  any  claim  or  objection  except  as  herein  mentioned. 
In  the  year  1733,  it  was  by  the  vestry,  on  the  part  of 
the  parish,  and  by  Mr.  Garwood,   the  then  minister  of 
the  parish,  on  his  own  part,  referred  to  Major  Hanway 
to  settle  the  minister's  fees,  and  the  fees  of  the  parish 
clerks  and  sexton,  and  grave-digger,  for  burials  in  the 
church,  churchyard,  and  new  burying-ground,  and  it  was 
resolved  that  his  determination  in  writing  should  be  final 
and  decisive.    In  pursuance  of  this  reference,  Major  Han- 
way prepared  a  table  of  fees,  which  was  signed  by  him 
at  a  special  vestry  called  for  that  purpose,  and  was  after- 
wards, at  the  same  vestry,  signed  by  Mr.  Grarwood,  and 
the  churchwardens  and  inhabitants  present.     Such  table 
of  fees  was  afterwards,  in   pursuance  of  a  resolution  of 
the  vestry,  submitted  to  the  Earl  and  Countess  of  Ox- 
ford, as  patrons  of  the  said  living,  and  approved  of  by 
them,  and  was  subsequently  confirmed,  at  the  instance 
of  the  vestry,  by  a  fiiculty  of  the  Diocesan  Court  of  Lon- 
don.    This  table  of  fees  was,  by  order  of  the  vestry,  after- 
wards entered  in  the  minute-book  of  their  proceedings. 
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1847.  &i^<l  printed  for  general  use.  These  proceedings  appear  In 
the  minutes  of  the  vestry,  and  of  a  committee  appointed  by 
the  vestry  to  consider  the  inclosing  and  fencing  of  the  new 
burial-ground.  Extracts  from  the  sud  minutes  of  the  ves- 
try, and  of  the  said  committee,  and  a  copy  of  such  table  of 
fees,  are  hereto  annexed,  and  are  to  be  taken  as  part  of  this 
case. 

The  accounts  of  the  overseers  of  the  poor  of  the  said  pa- 
rish are  in  existence,  for  the  year  ending  the  4th  of  May, 
1683,  and  for  the  year  ending  Easter,  1688,  and  from  the 
year  1730  to  the  present  time.  In  the  accounts  of  the 
overseers  for  the  years  1683  and  1688,  and  in  the  accounts 
of  the  overseers  for  each  of  the  years  1730, 1731,  and  1732, 
there  are  charges  for  coffins,  and  digging  graves  for  the 
poor,  and  for  carrying  the  bodies  of  the  poor  to  the  grave. 
The  earliest  payments  to  the  rector  are  the  following  items, 
that  is  to  say,  in  the  account  of  Mr.  E.  Dawsal,  one  of  the 
then  overseers  of  the  parish,  of  disbursements  for  the  poor 
in  the  year  1 732,  is  contained  the  following  entry : — *'  June 
11.  Mr.  Grarwood,  as  per  order,  £28.**  The  next  entry 
is  the  account  of  disbursements  for  the  year  1783,  by  Mr. 
J.  Coppendale,  one  of  the  overseers  of  the  parish,  as  fol- 
lows : — "  May  27.  Pwd  Mr.  Grarwood  his  fees  for  burying 
the  casual  poor,  1/.  lOs"  And  in  the  same  year,  in  the 
accoimt  of  disbursements  of  Mr.  W.  Boozshers,  the  other 
overseer,  is  the  following : — "  May  27.  Paid  Mr.  Grar- 
wood, for  the  burial  of  twenty-nine  poor  persons,  2L  Ss.  6<L^ 
From  the  year  1733,  down  to  the  fifteenth  year  of  the 
reign  of  Greorge  the  Third,  the  churchwardens  and  over- 
seers of  the  poor  of  the  said  parish  paid  to  the  rector  of  the 
parish  a  fee  of  Is.  6<f.,  out  of  the  poor's  rate  of  the  parish, 
for  the  burial,  in  any  of  the  cemeteries  of  the  parish,  of  any 
pauper  from  the  workhouse ;  and  from  the  fifteenth  year  of 
the  reign  of  George  the  Third,  down  to  the  year  1838,  the 
directors  and  guardians  of  the  poor  of  the  parish  continued 
to  pay  the  rector  of  the  parish,  out  of  the  poor's  rate  of  the 
parish,  a  similar  fee  of  Is,  6df.,  upon  the  burial,  in  any  of 
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the  cemeteries  of  the  parish^  of  any  pauper  from  the  work- 
house ;  but  in  the  year  1838,  the  directors  and  guardians 
of  the  poor  of  the  parish  objected  and  refused  to  pay  any 
fee  to  the  rector,  upon  the  burial  of  paupers  from  the  work- 
house in  the  St  John's  Wood  burial-ground  aforesaid,  of 
which  the  plaintiff  in  the  same  year  had  notice ;  and  no  fee 
since  that  time  has  been  paid  to  the  rector,  upon  the  burial 
of  a  pauper  in  the  said  burial-ground. 

In  pursuance  of  the  above  statute  of  51  G^o.  3,  c.  151,  a 
table  of  fees  was,  in  February,  1835,  settled  by  the  vestry- 
men of  the  parish,  in  which  table  is  an  item  as  follows: — 
*'  Paupers  from  the  workhouse,  2s.  GcL"  Of  such  fee  of 
2s.  6d.,  the  sum  of  Is.  6d.  has  always  been  paid  to  the 
rector,  and  Is.  to  the  parish  clerk  and  sexton ;  and  a  pay- 
ment of  Is.  to  the  parish  clerk  and  sexton,  upon  every 
burial  from  the  workhouse,  has  been  continued  to  be  paid 
from  the  month  of  June,  1838,  to  the  present  time.  A 
copy  of  the  said  last-mentioned  table  of  fees  is  annexed  to, 
and  is  to  form  part  of,  this  case.  The  defendant,  at  the 
time  of  giving  the  orders  hereinafter  mentioned,  was  mas- 
ter of  the  workhouse,  and  as  such,  since  the  year  1838, 
gave  orders  to  Mr.  Tookey,  the  deputy  derk  and  sexton  of 
the  said  parish,  for  the  burial  of  ten  paupers,  who  died  in 
the  workhouse,  and  who  were  buried  in  the  cemetery  of 
the  parish,  called  the  burial-ground  of  St.  John's,  being  the 
new  burial-ground  above  mentioned,  one  of  which  noticea 
was  in  the  following  words : — '*  Parish  of  St  Marylebone. 
January  31,  1838.  Let  Isabella  Harvey,  charwoman,  aged 
seventy-three  years,  be  buried  at  the  charge  of  the  parish. 
George  Gbdlop.  To  Mr.  Tookey,  St  Marylebone,  High- 
Street"  The  other  notices  are  substantially  the  same.  On 
receiving  such  orders,  Mr.  Tookey  gave  notice  that  such 
funerals  would  take  place,  to  Mr.  Wharton,  who  had  been 
duly  appointed  under  the  41st  sect  of  the  said  act  of  51 
Geo.  3,  c  151,  as>  rector,  to  perform  divine  service  and 
preach  in  the  said  chapel,  and  he  accordingly  attended  and 
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1847.  buried  the  said  paupers  in  the  said  ground.  No  person 
has  been  appointed  under  the  4l8t  sect,  of  51  Gea  S,  c. 
15 15  to  burj  the  dead  in  St  John's  Wood  burial-ground, 
nor  did  the  plaintiff,  or  any  of  his  curates,  or  any  person 
appointed  by  the  plaintiff,  officiate  at  any  of  the  said  burials; 
but  the  plaintiff  contends,  that  the  said  Mr.  Wharton  must 
be  taken  to  have  acted  as  his  curate,  or  under  his  authority^ 
for  that  purpose ;  and  the  plaintiff  claims  a  fee  of  Is,  6€L 
for  each  of  such  funerals. 

It  is  to  be  taken  for  the  purposes  of  this  case,  that  the 
defendant  is  the  parfy  liable  for  such  fees,  if  the  plain- 
tiff be  entitled  to  be  paid  fees  for  the  burial  of  paupers  in 
the  said  last-mentioned  burial-ground.  The  pleadings,  of 
which  a  copy  is  annexed,  are  to  form  and  be  considered 
part  of  this  case.  The  question  for  the  opinion  of  the 
Court  is,  whether  or  not  the  plaintiff  is  entitled  to  recover, 
by  action  in  one  of  the  superior  courts  of  law  at  West- 
minster, a  fee  of  1«.  6d.  for  each  of  the  said  burials  in  the 
burial-ground  of  St.  John's  Chapel.  If  he  is  so  entitled, 
a  judgment  shall  be  entered  against  the  defendant  in  this 
action,  by  confession,  for  £  ,  immediately  after  the 

decision  of  this  case,  or  otherwise,  as  the  Court  may  think 
fit.  But  if  the  Court  is  of  opinion  that  he  is  not  entitled 
to  recover  such  fee  by  an  action  in  one  of  the  superior 
courts  of  law  at  Westminster,  then  the  plaintiff  agrees  to 
enter  a  nolle  prosequi  in  this  action,  immediately  after  the 
decision  of  this  case,  or  otherwise,  as  the  Court  may  think 
fit,  and  that  judgment  shall  be  entered  accordingly. 

The  plaintiff's  points  for  argument  were,  that  he  is,  under 
the  circumstances  above  detailed,  entitled  to  the  fee  of 
Is.  6d.  for  each  of  the  said  buriab  mentioned  in  the  case, 
and  that  such  fee  is  recoverable  by  action  at  law.  The 
defendant's  points  were,  that  a  fee  is  not  legally  payable 
on  the  burials  mentioned  in  the  case ;  that  if  the  same  is 
payable,  the  plaintiff  is  not  entitled  to  receive  the  same ; 
and  that  such  fee  is  not  recoverable  by  action  at  law. 
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The  case  was  argued  in  Hilary  Term  last  (Jan.  IS)^  by  1847* 

Waisouy  for  the  plaintiff. — The  first  question  in  this  case 
is^  whether  the  plaintiff,  as  rector  of  the  parish  and  minister 
of  the  new  church,  is  entitled  to  the  fees  in  question ;  and 
it  is  submitted  that  he  is.  It  may  be  conceded  that  the 
burial  fee  is  not  due  of  common  right,  but  only  by  custom. 
But  this  appears  upon  the  case  to  be  a  customary  fee.  The 
minister,  in  such  case,  is  not  entitled  to  it  as  for  the  work 
he  performs,  but  by  way  of  pious  offering;  and  where 
there  is  a  chapel  of  ease,  he  is  entitled  to  the  fee  though 
he  does  not  himself  officiate.  The  first  trace  of  any  burial 
fees  being  payable  in  this  parish,  which  appears  in  the  case, 
is  in  the  year  1733,  when  a  piece  of  land  was  purchased 
for  a  new  burial-ground,  and  it  was  referred  to  a  Major 
Hanway  to  settle  the  amount  of  the  burial  fees,  and  he  did 
accordingly  settle  the  fees  payable  in  the  new  as  well  as  the 
old  burial-ground.  The  fees  were  then  settled  in  amount, 
not  created  for  the  first  time;  the  minister  would  not 
then,  any  more  than  now,  have  been  entitled,  except  by 
custom.  From  that  time  down  to  the  passing  of  the  stat. 
51  Geo.  3,  c.  151,  the  fees  mentioned  in  the  case  continued 
to  be  paid ;  being  of  two  kinds,  the  one  payable  to  the  pa- 
rish, the  other  the  '^  surplice  fee."  The  object  of  that  act 
was  to  enable  the  vestrymen  of  St.  Marylebone  to  build  a 
new  parish  church,  and  two  or  more  chapels,  on  ground  to 
be  purchased  under  the  act.  The  important  section  to  be 
considered  in  the  present  case  is  tiie  35th.  It  declares  and 
enacts,  that  Dr.  Hislop  shall  be  the  minister  of  the  sidd  new 
church ;  and  that  the  Duke  of  Portland,  then  the  patron  of 
the  living,  or  the  person  or  persons  for  tiie  time  being  en- 
titied  to  the  rectory  of  the  said  parish,  and  to^the  advowson 
of  tiie  said  church  of  tiie  said  parish,  and  having  the  right 
of  nominating  and  appointing  a  mmister  or  ministers  to  the 
said  old  church,  should  and  might,  upon  every  vacancy,  ap- 
point a  fit  person  to  be  the  minister  of  the  said  new  church, 
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1847.  which  person  or  persons,  and  his  and  their  successors,  so  to 
be  nominated  and  appointed,  should,  after  such  nomination 
and  appointment,  be  ministers  successively  of  such  new 
church,  and  should  have  and  enjoy  such  oblations,  mortua^ 
ties,  Easter  offerings,  glebes,  tithes,  profits,  commodities, 
and  other  ecclesiastical  dues  and  duties,  arising  within  the 
said  parish,  as  the  present  minister  ought  to  have  and  enjoy, 
or  as  any  of  his  predecessors,  ministers  of  the  said  parish, 
ought  to  have  had  and  enjoyed.  Then,  by  sect.  49,  the  ves- 
trymen are  empowered  to  settle  and  fix  the  rates  and  fees 
for  burial  of  the  dead  in  the  new  church,  &c ;  but  sect. 
50  precludes  them  from  reducing  the  fees  to  less  sums  than 
were  then  payable,  and  enacts,  that  '^the  same  shall  be  due 
and  payable  to,  and  may  be  demanded  and  taken  by,  the 
person  or  persons  entitled  thereto,  anything  therein  con- 
tained to  the  contrary  thereof  notwithstanding."  It  appears 
that,  in  pursuance  of  this  statute,  the  vestry  did  settle  a 
table  of  fees,  of  which  one  item  is,  *^  Paupers  from  the 
workhouse,  2«.  6(il,*'  and  that  of  this  sum,  1«.  M.  has  always 
been  paid  to  the  rector.  The  act  of  Parliament,  therefore, 
distinctly  recognises  the  existence  and  legality  of  the  fees 
then  payable.  The  4l8t  sect,  of  the  same  act  directs, 
that  when  the  piece  of  ground  purchased  for  a  cemetery  or 
burial-ground  for  the  parish  shall  be  consecrated,  the  patron 
shall,  from  time  to  time,  appoint  a  clergyman  to  officiate  in 
burying  the  dead  there.  No  person  has  been  appointed 
under  this  section  to  bury  the  dead ;  but  Mr.  Wharton  is 
the  person  appointed,  tmder  the  same  section,  to  perform 
divine  service  and  preach  in  the  chapel  erected  on  the  new 
burial-ground,  and  he  accordingly  officiated  at  the  burials 
in  question.  Such  being  the  state  of  the  facts,  the  plaintiff 
is  entitled  to  receive  the  fees  on  those  burials.  The  case  is, 
in  truth,  almost  decided  by  that  of  Spry  v.  Emperor (a)\ 
the  only  difference  being,  that  the  fees  demanded  in  that 

(a)  6  M.  &  W.  639. 
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case  were  not  fees  for  pauper  burials,  which  can  make  no  1847. 
real  difference. — On  this  part  of  the  case,  he  cited  3  Bum's 
EccL  Law,  tit  "  Offering,"  p.  463 ;  Bogers's  Ecd.  Law, 
125—128;  Gibson's  Codex,  (2nd  edit),  542,  543;  Topsail 
V.  Ferrers  {a)  \  Andrews  v.  Cawthame(b);  and  Gilbert  v. 
BiLzzard  (c). 

The  next  question  is,  whether,  assuming  the  plaintiff  to 
be  entitled  to  these  fees,  an  action  at  law  will  lie  for  them. 
First,  he  may  recover  them  by  action,  if  they  are  customable 
fees,  and  it  makes  no  difference  that  they  are  spiritual  fees : 
Year  Book,  11  Hen.  7,  p.  14,  pi.  8.  It  is  by  no  means  clear 
that  debt  would  not  lie  for  a  modus  decimandi.  But,  in  the 
next  place,  these  fees  being  made  payable  by  act  of  Parlia- 
ment, the  plaintiff  is  clearly  entitled  to  recover  them  in  a 
court  of  law.  And  for  this  purpose  it  is  quite  immaterial 
whether  the  person  entitled  to  the  fee  be  a  spiritual  person 
or  not  When  this  case  came  before  the  Ecclesiastical 
Court  (^,  the  judge.  Dr.  Lushinfftan,  held  that  he  had  no 
jurisdiction.  In  Yin.  Abr.,  tit  Fees,  H.  pi.  7,  it  is  stated, 
that  a  prohibition  was  granted  to  stay  an  action  commenced 
by  a  parish  clerk  in  the  Consistory  Court  for  his  fees ;  on 
the  ground  that,  as  his  office  was  temporal,  whatever  was 
given  for  the  service  of  that  office  must  be  of  temporal 
conusance.  The  general  principle,  that  debt  lies  for  fees  or 
payments  authorised  by  an  act  of  Parliament,  is  laid  down 
in  Com.  Dig.,  Debt,  (A.  1),  Goody  v.  Penny  (c),  and  Car- 
den  V.  The  General  Cemetery  Company  (/). 

Marthiy  for  the  defendant — Burial  fees  are  of  two  kinds ; 
the  fee  payable  for  the  use  of  the  ground  for  the  grave,  and 
that  payable  for  the  performance  of  divine  service  at  the 
burial,  commonly  called  the  "  surplice  fee."  It  is  the  latter 
fee  which  is  now  claimed  by  the  plaintiff.     Now  it  is  clear 

(a)  Hob.  175.  {d)  Spry  t.  The  Directors^  S^e,, 

(b)  Willes,  636.  of  St.  Marylebcne^  2  Curteia,  14. 

(c)  2  Hagg.  Cons.  Rep.  233 ;  («)  9  M.  &  W.  687. 
2  PhiU.  Ecd.  Rep.  360.  (/)  6  Bing.  N.  C.  253. 
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1847.       .  that  such  a  fee  is  not  due  of  common  right,  but  only  by 
cuBtom,  and  for  the  performance  of  the  Bervice :  Com.  Dig., 
Cemetery,  (B.),  Andrews  v.  Cawthamey  Dean  of  Exeter^ s 
case  (a),  Topsail  v.  Ferrers,  Burdeaux  v.  Lancaster  (b) ,  Now 
there  is  no  evidence  to  satisfy  the  Court  of  any  immemorial 
custom  in  the  present  case.     To  be  good  in  law,  it  must 
have  existed  from  the  time  of  Bichard  the  First ;  whereas 
here  it  is  admitted  that  the  first  trace  of  any  such  fee  is  in 
the  year  1733.  This  Court  has  no  power  to  draw  inferences 
of  fact,  as  a  jury  might ;  a  dear  prescriptive  title,  there- 
fore, ought  to  have  been  shewn  upon  the  face  of  the  case. 
Then,  with  respect  to  the  supposed  title  founded  upon  tbe 
51  Geo.  3,  c.  151,  it  is  plain  upon  the  terms  of  that  statute, 
that  the  burial  fees  for  interment  at  the  new  burial-ground 
were  intended  to  be  payable  to  the  new  burial  minister,  to 
be  appointed  under  the  41st  section,  and  not  to  the  mimster 
of  the  new  church ;  but  no  burial  minister  has  been  ap- 
pointed, and  neither  the  plaintiff  nor  his  curates  have  in 
fact  officiated  at  funerals  there.     As  to  the  49th  section, 
that  clearly  was  framed  and  intended  only  to  protect  the 
mortgagees,  and  applies,  as  was  admitted  in  Spry  v.  Emperor j 
only  to  the  fees  to  be  taken  in  respect  of  the  burial-place 
itself,  and  not  to  the  surplice  fees  to  be  taken  by  the  minis- 
ter.    In  that  case  Lord  Abinffer,  C.  B.,  intimates  his  opinion 
distinctly,  that  those  fees  are  receivable  only  by  custom. 
And  JRolfey  B.,  founds  his  opinion  altogether  upon   the 
ground  that  the  facts  appearing  in  that  case  did  amount  in 
effect  to  what  was  contended  for  on  behalf  of  the  plaintiff, 
namely,  that  this  had  been  a  customary  fee,  payable  under 
the  name  of  a  surplice  fee,  to  the  incumbent  for  the  time 
being  of  the  parish,  by  himself  or  his  deputy  performing  the 
duty  of  buriaL     Upon  the  new  facts  appearing  in  the  pre- 
sent case,  the  judgment  of  that  learned  judge  in  S^iny  v. 
Emperor  is  strongly  in  favour  of  the  defendant     And  it  is 
to  be  remembered,  that  that  was  not  an  action  for  tiie  fee 

(a)  1  Salk.  334.  {b)  Id.  332. 
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itself^  as  this  Is,  but  an  action  against  the  receiver  into 
whose  hands  it  had  been  paid. 

Secondly,  with  respect  to  the  remedy.  The  authority 
cited  from  the  Year  Book,  11  Hen.  7,  does  not  apply ;  there 
the  thing  could  not  have  been  recovered  in  the  Ecclesiastical 
Court  This  act  of  Parliament  leaves  the  fees  to  be  re- 
covered in  the  proper  Court ;  but  there  is  no  instance  to  be 
found  of  a  mortuary  or  burial  fee  being  recovered  in  a  court 
of  law,  or  indeed  in  any  court.  No  doubt,  where  a  sum  of 
money  is  expressly  made  payable  by  statute,  an  action  of 
debt  founded  upon  the  statute  is  maintainable  for  it ;  but 
that  is  not  the  present  case.  This  fee,  if  recoverable  at  all, 
would  properly  be  sued  for  in  a  spiritual  court.  It  is  not  a 
thing  of  a  temporal  nature  at  all. 

Watson,  in  reply. — The  effect  of  this  act  of  Parliament 
is  to  declare  the  rector  entitled  to  all  the  fees  which  by 
usage  were  then  payable  to  him.  It  has  reference,  not  to 
a  custom  in  the  strict  legal  sense  of  the  term,  but  to  long 
established  usage, — He  cited  Bex  v.  St  JameSy  fVestmin" 
ster  (a),  Campbell  v.  Maund  (A),  and  King  v.  Hall  (c). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — [After  stating  the  facts, he  continued]: 
— Upon  this  case,  the  question  submitted  to  us  is,  whether 
the  plaintiff  is  entitled  to  recover,  by  action  in  one  of  the 
superior  courts  of  common  law,  a  fee  of  1«.  &d,  for  each 
of  the  burials  of  paupers  in  the  burying-ground  of  St. 
John's  Chapel,  against  the  defendant,  who  was  the  master 
of  the  workhouse,  and  who  was,  by  the  agreement  of  the 
parties,  liable  to  pay  the  fees  for  each  burial,  if  the  plaintiff 
was  entitled  to  be  paid  them.     We  think  he  is  not. 

In  tiie  former  case  in  which  the  right  to  these  burial  fees 

(a)  5  Ad.  &  £11.  391.        {h)  Id.  866.  (c)  1  B.  &  Cr.  123. 
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1847.  was  in  question^  ('SJp'y  ▼•  Emperor  (a)),  the  action  was 
brought  for  money  had  and  received  against  the  receiver^  to 
whom  the  fees  then  in  question  had  been  psdd,  and  this 
Court,  on  the  argument  of  the  special  case,  thought  that 
there  was  a  sufficient  statement  of  the  fact  of  fees  being 
due  by  custom,  as  against  the  party  who  had  received  them, 
and  considered  that  the  question  was,  not  whether  the  fee 
was  due  by  law  or  custom,  but  whether,  having  been 
actually  received,  it  should  be  paid  to  one  of  two  chumants 
or  the  other.  The  present  question  is  very  different;  here 
the  fee  has  never  been  received,  and  the  plaintiff  must  prove 
his  right  to  compel  the  defendant  to  pay  it. 

It  is  perfectly  well  settled,  that  such  a  fee,  being  for  the 
performance  of  the  burial  service,  is  not  due  by  common 
right,  and  can  be  legally  due  only  by  inmiemorial  custom  of 
the  particular  parish,  or  by  the  provisions  of  some  act  of 
Parliament :  Andrews  v.  Cawthame,  Dean  of  Exeter^s  case. 
The  special  case  does  not  state  the  existence  of  such  an 
immemorial  custom,  nor  are  we,  by  consent  of  the  parties, 
placed  in  the  situation  of  a  jury,  and  required  to  draw  such 
inferences  from  the  facts  as  we  should  think  they  ought  to 
draw.  There  is  no  doubt  very  strong  evidence  of  modem 
user,  not  necessarily  contradicted  by  the  transaction  which 
occurred  in  1733,  from  which  user  it  might  be  inferred  by 
a  jury  that  there  was  a  certain  immemorial  burial  fee,  pay- 
able to  the  minister  of  the  old  parish  church ;  but  we  are 
not  to  decide  upon  that  evidence,  and  cannot  therefore  say 
that  a  fee  is  due  by  custom  in  this  case  for  the  celebration 
of  the  funeral  service,  from  the  defendant,  or  any  one. 

The  question  whether  it  is  given  by  the  provision  of  the 
act  of  Parliament  for  the  building  of  the  new  church,  and 
the  making  of  the  new  cemetery,  is  more  doubtful.  The 
Stat.  51  Geo.  3,  c.  151,  s.  35,  which  continues  Dr.  Hislop 
as  the  minister,  and  preserves  to  the  Duke  of  Portland,  as 

(a)  6  M.  &  W.  639. 
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rector,  the  power  of  nominating  his  successor,  enacts,  that  1847* 
the  new  minister  shall  have  all  the  rights  to  ecclesiastical 
dues  and  profits  which  his  predecessors  had,  but  gives  no 
new  right.  It  is  questionable  whether  the  sections  49  and 
50,  which  direct  the  vestry  to  fix  the  amount  of  rates  and 
fees  to  be  paid  for  the  burying  in  the  new  church,  chapels, 
and  burial-ground,  extend  to  surplice  fees,  or  only  to  rates 
and  fees  paj&ble  to  the  vestry,  which,  by  sect^  71,  they 
are  empowered  to  mortgage,  (and  they  could  only  have  a 
power  to  mortgage  such  rates  and  fees  as  belong  to  them- 
selves). The  subsequent  section,  the  50th,  which  forbids 
the  lowering  of  the  rates  below  those  of  the  old  cemeteries, 
was  in  order  to  prevent  competition ;  for  if  the  rates  in  the 
new  cemetery  were  lowered,  a  smaller  number  of  bodies 
would  be  buried  in  the  old  vaults  and  burial-ground,  and 
thus  the  existing  fees  to  the  minister,  clerk,  &c,  for  the 
buriak  there  would  be  reduced.  The  concluding  part  of 
the  50th  section  is  rather  obscure.  It  seems  to  us  to  mean 
to  reserve  to  the  minister,  and  all  such  as  were  then  entitled, 
the  fees  before  payable  for  burying  in  the  old  cemeteries, — it 
may  be  all  the  fees  payable  in  the  parish, — but  it  ffives  no  new 
fee.  If,  however,  tiie  vestry  had  the  power,  it  is  dear  they 
have  not  exercised  it,  by  fixing  the  amount  to  be  paid  to  the 
rector  from  the  person  liable  to  pay  it.  They  have  stated 
the  rates  and  fees  due  to  themselves,  and  then  added,  with- 
out distinguishing  how  much  is  to  be  paid  to  each,  one  en- 
tire sum  for  the  "rector,  clerk,'*  &c.,  probably  in  order  to 
intimate  that  the  amount  was  to  be  paid  to  themselves,  sub- 
sequently to  be  paid  over  by  them  to  the  ^^  rector,  clerk, 
sexton,"  &C.,  but  no  certain  ascertained  sum  is  directed  to 
be  paid  to  the  rector. 

If,  then,  the  right  to  a  certain  fee  had  been  given  to  the 
minister  by  this  statute,  such  fee  to  be  settled  by  the  vestry, 
the  statute  has  not  been  carried  into  effect. 

It  remains  for  us  to  observe,  that,  supposing  an  imme- 
morial custom  to  pay  a  fixed  fee  for  burial  as  a  surplice  fee 

VOL,  XVI.  C  C  C  M.  W. 
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1847*  (which  is  essential  to  make  it  legal)  had  been  established, 
the  proper  remedy  against  the  party  liable  to  pay  it,  for 
non-payment^  seems  to  be  in  the  spiritual  court:  Dean  of 
Exeter^ s  case.  It  is  true^  that,  if  the  defendant  should  be 
liable  for  it,  and  the  custom  were  disputed,  a  prohibition 
would  be  granted  if  applied  for,  not  propter  defectum  juris- 
dictionis,  but  triationis ;  the  spiritual  court  not  being  com- 
petent to  try  a  custom,  as  they  used  to  establish  one  after 
an  user  of  forty  years  or  less;  Andrews  v.  Smith  {a) i 
whereas  the  common  law  requires  it  to  have  been  from  time 
of  legal  memory ;  but  still,  when  established  by  trial  at 
common  law,  a  consultation  would  be  awarded,  and  the 
spiritual  court  would  proceed  as  it  would  if  the  custom 
were  not  denied.  In  recent  times,  the  spiritual  court,  in 
order  to  avoid  a  prohibition,  and  endeavouring  to  conform 
to  the  rules  of  the  common  law,  in  the  first  instance  in- 
quires into  the  inmiemoriality  of  the  custom ;  and  this  ex- 
pkins  the  judgment  of  Dr.  Lushingtmi^  in  the  case  in  2  Cur- 
teis,  5,  in  which  he  treats  it  as  a  necessary  part  of  the  inquiry 
whether  the  burial  fee  has  existed  beyond  the  time  of  legal 
memory.  This  observation  does  not  apply  to  the  case 
where  the  fee  has  been  paid  to  some  one,  and  the  minister 
seeks  to  recover  from  the  receiver,  for  the  spiritual  court 
has  no  jurisdiction  in  that  case,  and  it  must  necessarily  be 
the  subject  of  a  common-law  suit. 

Judgment  for  the  defendant, 
(a)  3  Keb.  327. 
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Lewis  i;.  Puxlby.  April  2S. 

.LHE  following  case  was  sent  by  the  Vice-ClianceUor  A  testator, 

Knight  Bruce  for  the  opinion  of  this  Court  ing  his^nonai 

John  Lewis,  late  of  Henllan,  in  the  county  of  Pern-  "^^^^^ 

broke,  Esq.,  was,  at  the  time  of  making  his  will  and  of  his  "  I  al^o  gi^e 

decease,  seised  in  fee  simple  of  certain  freehold  estates  in  estate,  in  the 

the  counties  of  Pembroke  and  Carmarthen.     On  or  about  pt^bi^e  and 

the  28th  day  of  December,  1824,  he  duly  signed  and  pub-  Carmarthen^ 

lished  his  last  will  and  testament,  in  the  terms  following:  son  John,  as 

'*  And  I  do  give  and  bequeath  the  whole  of  the  residue  of  hu  life,  and  to 

my  personal  property,  after  the  payment  of  the  aforesaid  Jj^J^'jJ^'*^" 

debts,  to  my  son,  John  Lennox  G.  P.  Lewis;  and  in  case  ^*V'.  **f  f'^*» 

"^                              .  and  m  default 

of  his  death  before  he  attains  the  age  of  twenty-one  years,  of  Bachissae, 

then  to  my  son  Bichard  Lewis ;  and,  in  case  of  his  death  m^ner  to  my 

before  he  attains  the  age  of  twenty-one  years  of  age,  then  ^SS^caaelhat 

to  the  child  shortly  about  to  be  bom,  the  offspring  of  my  he  has  no  iq^i- 

_                     -                  rt»      .                 .^    T^                    5     •                   I*  timate  issue 

dearest  and  most  affectionate  wife  Bessy ;  and,  in  case  oi  male,  I  then 

the   death  of  such  offspring  before  it  attains  the  age  of  manner^to  the 

twenty-one  years,  the  interest  of  the  said  property  I  give  j5?*"^rn*'°''' 

to  my  dearest  wife  Bessy,  and,  after  her  death,  the  prin-  from  my  dear- 

est  wife  Bessv  * 

cipal  to  be  equally  divided  amongst  my  surviving  sisters,  and  in  defaoit ' 

I  also  give  all  my  real  estate  in  the  counties  of  Pembroke  ^  my  own''^' 

and  Carmarthen  to  my  eldest  son,  John  Lennox  G.  P.  Lewis,  "8^*  }f^\l^J, 

.                        .                       .  .  eter:" — Heli^ 

as  aforesaid,  for  his  life,  and  to  his  eldest  legitimate  son  afiier  that  John  took 

his  death;  and  in  default  of  such  issue,  I  give  it,  in  like  male, the  words 

manner,  to  my  son  Bichard :  and  in  case  that  he  has  no  le-  "  *i^"*  ^^^' 

,  ^  ™»te  son  " 

gitimate  issue  male,  I  then  give  it,  in  like  manner,  to  the  being  nomen 
offspring  about  to  be  bom  from  my  dearest  wife  Bessy; 
and,  in  default  of  such  issue,  to  my  own  right  heirs  for 
ever.  I  have  made  no  provision  in  this  my  will  for  my 
wife  Bessy,  because  she  is  amply  provided  for  by  my  set- 
tlement made  on  her  before  marriage ;  neither  have  I  pro- 
vided for  my  son  Bichard  if  his  brother  John  lives,  because 
I  know  he  is  otherwise  well  provided  for." 

<^  c  c  2 
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On  the  13th  Marcb^  1834,  the  said  testator,  John  LewUt 
died,  leaving  the  said  compkinant^  J.  L.  G.  P.  Lewis,  his 
eldest  son  and  heir-at-law,  surriving  him. 

The  question  in  the  above  case  is,  what  estate  the  said 
complainant,  J.  L.  G.  P.  Lewis,  took  under  the  will  of 
his  father,  J.  Lewis,  in  the  said  freehold  estates  in  the 
counties  of  Pembroke  and  Carmarthen. 

Peacock,  for  the  plaintiff. — J.  L.  G.  P.  Lewis  took  ao 
estate  taiL  If  the  words  ^'eldest  legitimate  son"  had  stood 
alone,  they  would  have  amounted  to  words  of  purchase ;  but, 
coupled  with  the  rest  of  the  devise,  they  are  words  of  limita- 
tion. In  many  cases  that  construction  has  been  put  upon 
the  Vord  *'  son."  BifieWs  case  is  thus  cited  by  Haley  C.  J., 
in  King  v.  MeUinff  (a): — *'  A  devise  to  A.,  and  if  he  dies,  not 
having  a  ^son,'  then  to  remain  to  the  heirs  of  the  testator* 
*  Son '  was  there  taken  to  be  used  as  nomen  collectivum, 
and  held  an  entail."  So  in  Milliner  v.  R6binson{b\  the 
devise  was  to  the  testator^s  brother  John ;  and  if  he  died, 
having  no  son,  the  land  to  remain  to  William  for  life ;  and 
if  he  died  without  issue,  having  no  eon,  to  remain  to  the 
right  heirs  of  the  devisor ;  and  it  was  held,  that  John  took 
an  estate  tail  as  issue  male,  and  that  William  had  an  estate 
for  life  only.  In  Bobinson  v.  BMnson  (c),  the  testator  de- 
vised his  real  estate  to  L.  for  life,  and  no  longer;  and  after 
his  decease,  to  such  son  as  he  should  lawiuUy  have,  and  in 
default  of  such  issue,  remainder  over;  and  it  was  held  that 
L.  took  an  estate  in  tail  male.  That  decision  was  affirmed 
on  error  in  the  House  of  Lords  (rf).  Doe  d.  Burrin  v.  Chart' 
ton(e)  will  perhaps  be  relied  upon  by  the  other  side.  There 
the  devise  was  to  S.  for  life,  remainder  to  the  eldest  son  of 
S. ;  but  for  want  of  such  issue,  then  to  his  daughter  or 

(a)  1  Ventr.  231.  (d)  3  Bro.  P.  C.  180,    nom. 

(b)  Moore,  682.  Bobinson  v.  Hicks, 

(c)  1  Burr.  38 ;  2  Yes.  sen.  («)  1  Scott,  N.  B.  290  ;  1  Man. 
225.  &  G.  i29. 
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daughters,  share  and  share  alike,  for  ever;  but  In  case  S. 
had  no  issue,  then  to  hold  to  him,  his  heirs  and  assigns, 
for  ever ;  and  it  vfss  held  that  S.  took  an  estate  in  tail  ge- 
neral In  the  present  case,  the  second  son,  Richard,  would 
dearly  take  an  estate  tail ;  and  the  words,  '*  I  give  it  in  Uke 
manner/^  shew  that  the  testator  must  have  intended  that 
the  eldest  son  should  take  the  same  estate. 

Rudally  for  the  defendant — It  is  submitted  that  the 
plaintiff  took  an  estate  for  life,  with  remainder  in  fee  to  his 
eldest  son ;  the  term  '*  eldest  son"  being  descriptio  personae. 
The  words,  *^  I  give  all  my  real  estate  in  the  counties  of 
Pembroke  and  Carmarthen,"  are  sufficient  to  pass  the  fee 
simple:  Chichester  v.  Oxenden(a)9  Roe  v.  Wright {b\  GaU 
V.  £!sclaik(c\  Randall  v.  Tuchin(d)i  Doe  v.  Lawton(e). 
If  this  will  had  merely  contained  a  devise  to  the  plaintiff, 
with  a  limitation  over  to  his  eldest  son,  the  plaintiff  would 
clearly  have  taken  an  estate  for  life  only,  with  remainder 
to  his  son  in  fee.  That  is  evident  from  tiie  case  of  Gretton 
V.  Hatoard  (/),  where  the  testator  devised  to  his  wife  all 
his  real  and  personal  estate,  and  after  her  decease  to  the 
heirs  of  her  body,  share  and  share  alike,  if  more  than  one ; 
and  in  default  of  issue,  to  be  at  her  own  disposal ;  and  it 
was  held,  that  the  wife  took  an  estate  for  life  only,  with 
remainder  to  the  children  as  tenants  in  common  in  fee.  If 
the  plaintiff  takes  an  estate  tail,  it  must  be  either  on  the 
ground  that  the  word  *'son"  is  nomen  collectivum,  or  that 
an  estate  tail  is  implied.  First,  it  is  submitted  that  the 
word  ''son"  is  not  nomen  collectivum.  In  the  cases  in 
which  it  has  been  so  held,  the  estate  was  not  to  go  over, 
unless  the  devisee  died,  not  having  ''a  son."  That  expres- 
sion raised  an  estate  tail;  but  here  the  devise  over  is  in 

(a)  4  Taunt.  176.  {d)  6  Taunt.  409. 

lb)  7  East,  269.  (e)  6  Scott,  303. 

(c)  1  M.  &  Scott,  466.  If)  6  Taunt.  94. 
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1847.  default  of  '^siich  issue."  Doe  d.  Burrin  ▼.  C!harUon{a)  de* 
cided,  that  a  devise  to  one  for  life,  with  remainder  to  his 
eldest  eon,  but  for  want  of  suck  issuer  then  to  his  daughter, 
does  not  create  an  estate  in  tail  nude.  In  that  case,  as  in 
the  present,  the  word  ^^son"  was  not  used  as  nomen  ool- 
lectivum,  but  with  strict  reference  to  a  single  individual 
only. 

Secondly,  the  devise  over  to  the  plaintiff's  eldest  son, 
and  in  default  of  issue,  to  the  testator^s  son  Kichard,  does 
not  raise  an  estate  tail.  Where  there  is  a  devise  to  a  per- 
son for  life,  with  remainder  to  a  son  or  diildren  for  life,  or 
in  fee,  with  a  devise  over  in  default  of  such  issue,  the  words 
'^  in  default  of  such  issue,"  refer  to  the  individual  before 
specified,  and  do  not  raise  a  larger  estate  in  the  tenant  for 
life :  Rex  v.  The  Marquis  of  Slqffbrd(b),  The  main  ques*- 
tion  then  is,  whether  the  limitation  over,  in  case  Richard 
has  no  legitimate  issue  nude,  increases  the  estate  of  John, 
so  as  to  give  him  an  estate  tail.  It  is  submitted  tiiat  it  does 
not.  There  is  no  devise  to  the  male  issue,  either  of  John 
or  of  Richard,  therefore  if  an  estate  tail  is  created,  it  must 
be  by  implication.  But  if  the  testator  had  intended  to  give 
John  an  estate  which  might  defeat  the  limitation  to  Richard, 
he  would  not  have  given  the  estate  to  John's  eldest  son. 
Stress  has  been  laid  upon  the  words,  '*  I  give  it  in  like  man- 
ner.^ But  in  Cob  Litt  20.  b.,  it  is  said,  '^  If  a  man  ^ve 
lands  to  A.,  et  hseredibus  de  corpore  suo,  the  remainder  to 
B.,  in  fornul  pnedictft,  this  is  a  good  estate  tail  to  B.,  for 
that  in  form&  pr8Bdict&  do  include  the  other."  The  testator, 
in  using  the  words,  ^'in  case  he  has  no  l^itimate  issue 
nude,"  meant  '^  in  case  he  has  no  son."  In  Macnamara  v. 
Lord  Whitworth  (c),  the  devise  was  of  ^  all  my  said  manors^ 
lands,  tenements,  and  effects,  real  and  personal,"  to  one  for 
life,  and  afler  his  decease,  to  his  issue  male,  and  the  heirs 

(a)  1  Soott,  N.  R.  290.  {h)  7  £ast,  521. 

,  (c)  Geo.  Cooper,  241. 
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male  of  such  sons  successivelyi  with  renuuBder  to  A. ;  '*  and 
in  default  of  his  issue  male  as  be/are"  then  over  to  B. ; 
''and  in  default  of  his  issue  male  cis  before"  then  to  the 
plaintiff:  and  it  was  held,  that  A«  was  entitled  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male ;  that  B. 
took  in  remainder  in  the  same  manner,  and  that  the  phun- 
tiff  was  entitled  to  the  ultimate  remainder  in  fee.  In  the 
case  of  Gcodtitk  v.  WoadhuU  (a),  there  was  the  same  dis- 
crepancy in  the  language  of  the  will  as  in  the  present  case. 
The  devise  there  was  to  the  testator^s  ma  Joshua  for  life, 
and  then  to  his  male  children  for  their  lives,  and  so  to  the 
male  children  descending  £rom  them ;  and  on  their  decease 
or  &ilure,  then  to  the  testator^s  son  Latimer  and  the  heirs 
male  of  his  body  for  the  same  term  of  lifei,  and  upon  the 
same  terms  as  the  devisor  intended  for  his  son  Joshua,  and 
his  male  children ;  and  in  case  of  Latimer  and  his  male 
children  failing,  then  to  the  testator's  son  Thomas,  aod  his 
male  children,  for  the  same  t^rm  of  his  and  their  life,  and 
upon  the  same  terms ;  and  it  was  held,  that  Joshua  took  an 
estate  for  life  only,  and  that  on  his  death  without  male 
issue,  Latimer  took  an  estate  for  life  only.  WiHes^  C.  J.,  in 
delivering  judgment,  says, ''  The  attempt  ,to  explain  the  first 
clause  in  this  will  by  the  second,  and  to  consider  it  as  tum- 
ii^  the  first  estate  into  an  estate  tail,  was  a  very  ingenious 
attempt,  and  the  best  argument  that  could  be  used ;  but  it 
is  plainly  without  foundation,  for  the  words  of  the  second 
clause  are,  'to  Latimer,  and  the  heirs  male  of  his  body,  for 
the  same  term  of  life  and  upon  the  same  terms  as  I  intended 
the  same  for. Joshua,  and  his  male  children;'^  but  these  terms 
were,  '  to  Joshua  for  life,  and  to  his  male  children  for  their 
natural  hves  onb/y  and  so  to  the  male  children  descending  from 
themJ  If  the  devisor  had  known  the  sense  of  the  words 
'heirs  male,'  and  had  intended  an  estate  tail  by  it,  he 
certainly  would  have  inserted  them  in  the  first  clause."   The 

(a)  Willes,  692. 
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construction  contended  for  is  consistent  with  the  clause  in 
the  willy  where  the  testator  says,  "  neither  have  I  provided 
for  my  son  Richard^  if  his  brother  John  lives."     Ginger  t. 
White  {a)  shews,  that  a  devise  over  in  favour  of  male  issue 
does  not  necessarily  create  an  estate  tail :  there  the  devise 
was  to  J.  for  life,  and  after  his  decease,  to  his  male  chil- 
dren ;  and  in  case  J.  should  die  without  issue,  then  to  W. 
in  fee ;  and  it  was  held,  that  J.  took  an  estate  for  life  only. 
The  words,  ^*  in  case  he  has  no  legitimate  issue  male;,'*  do 
not  imply  an  indefinite  failure  of  issue,  but  ought  to  be  re- 
stricted to  mean  '^  without  »uch  issue  as  were  inheritable 
under  the  prior  limitations :''  Morse  v.  Lord  Ormonde  (&). 
There  are  many  authorities  in  favour  of  such  a  construction. 
In  Murray  v.  Addenbroak  (c),  the  words  in  a  will,  ''  failing 
the  male  issue,"  were  upon  the  whole  context  construed  to 
mean,  '^  if  there  shall  be  no  son  then  living."    In  Goymour 
v.  Pigge  {d)y  the  devise  was  to  A.  for  life,  with  remainder  to 
her  first  child,  and  his  or  her  heirs ;  but  if  such  child  should 
die  under  the  age  of  twenty-one  years,  without  leaving 
issue,  then  in  like  manner  to  the  second  and  third,  and 
every  other  child  of  A«;    but  in  case  A.  died  without 
leaving  issue  of  her  body,  or  having  issue,  such  issue  should 
die  under  the  age  of  twenty-one,  without  leaving  issue, 
then  a  devise  over;  and  it  was  held,  that  the  words  '^  issue 
of  her  body"  must  be  understood  to  mean  the  "chil- 
dren "  to  whom  (subject  to  A.'s  life  estate),  the  property 
was  devised.     Also  in  Malcolm  v.  Taylor  (e)  it  was  held, 
that  where  real  and  personal  estates  are  given  together  for 
life,  and  so  limited  over  that  a  child  of  the  tenant  for  life 
would  take  a  vested  interest  in  the  real  estate  at  its  birth, 
and  in  the  personal  estate  at  twenty-one,  being  a  son,  or  at 
twenty-one  or  marriage,  being  a  daughter,  and  there  is  a 
gift  over,  in  the  event  of  the  tenant  for  life  dying  without 

(a)  Willes,  348.  (rf)  7  Beav.  475. 

(b)  1  R1188.  382.  (e)  2  Russ.  &  M.  416. 
(e)  4  Rubs.  407. 


-t 
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issue,  it  is  to  be  intended  a  dying  without  such  issiie  as  1847. 
would  take  by  force  of  the  prior  limitations.  The  rule  in 
Shelkj^s  case  (a)  does  not  apply  here.  The  true  principle 
of  construction  is  stated  by  Lord  EUenborauffhy  C.  J.>  in 
R^ht  v.  Compton  (b),  where  his  lordship  says,  '^  That  the 
exposition  of  erery  will  must  be  founded  on  the  whole 
instrument,  and  be  made  ex  antecedentibus  et  consequenti- 
bus,  is  one  of  the  most  prominent  canons  of  testamentary 
construction ;  yet  where  between  the  parts  there  is  no  con- 
nexion by  grammatical  construction,  or  by  some  reference, 
express  or  implied,  and  where  there  is  nothing  in  the  will 
declarative  of  some  common  purpose  from  which  it  may  be 
inferred  that  the  testator  meant  a  similar  disposition  by 
such  different  parts,  though  he  may  have  varied  his  phrase 
or  expressed  himself  imperfectly ;  the  Court  cannot  go  into 
one  part  of  a  will  to  determine  the  meaning  of  another /?er- 
fect  in  itself  BJid  without  ambiguity ^  and  not  militating  with 
any  other  provision  respecting  the  same  subject  matter, 
notwithstanding  a  more  probable  disposition  for  the  testa- 
tor to  have  made  may  be  collected  from  such  assisted  con- 
struction.'' Assuming  that  the  testator  intended  to  give  his 
son  John  an  estate  tail,  he  has  not  used  proper  words  for 
that  purpose,  and  the  Court  cannot  correct  his  mistake : 
Barnacle  v.  NighHngale  (c). 

But  if  there  is  anything  on  the  face  of  the  will  from 
which  an  estate  tail  can  be  implied,  then  it  is  submitted 
that  the  plaintiff  took  an  estate  for  life,  with  remainder  in 
tail  to  his  eldest  son :  Doe  d.  GalHni  v.  GaUini(d) ;  Doe  d« 
Bean  v.  HalUy{e), 

• 

Peacock^  in  reply. — It  is  conceded  that  the  Court  cannot 
refer  to  one  part  of  a  will  in  order  to  determine  the  mean- 
ing of  another  part  which  is  free  from  ambiguity;   but 

(a)  1  Rep.  03,  a.  {d)  3  Ad.  &  £.  340. 

{b)  9  East,  272.  («)  8  T.  R.  5. 

\e)  14  Sim.  466. 
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1847.  where  one*  part  is  ambiguous  and  another  dear,  the  former 
may  be  explaiaed  bj  reference  to  the  latter.  According 
to  the  argument  on  the  other  side,  the  Court  must  look  to 
that  part  which  is  ambiguous  £)r  the  purpose  of  altering 
that  which  is  dear.  The  estate  which  John's  eldest  son 
takes  is  no  part  of  die  estate  which  John  himself  takes,  for 
the  words  "  eldest  son  "  are  words  of  limitation.  Bidiard 
is  to  take  ^^  in  Uke  manner  ^  as  John ;  so  that,  if  John  toc^ 
an  estate  for  life,  with  remainder  to  his  eldest  son  in  fee, 
there  would  be  a  remainder  to  Bichard  for  life,  with  re- 
mainder to  his  eldest  son  in  fee.  But  there  is  no  devise  to 
Richard's  eldest  son,  and  the  Court  cannot  imply  one. 
The  testator  evidently  intended  to  give  Richaxd  an  estate 
tail;  and  if  so,  John  would  take  the  same^estate.  In  the 
cases  of  GoodtUU  v.  WoodhuU  and  Ginger  v.  Whitey  the  de- 
vise was  to  a  particular  person  for  life,  and  after  his  death 
to  his  **  children.'^  If  the  devise  to  Bichard  had  stood 
alone,  and  the  will  had  been,  *^  I  give  to  my  son  Bichard, 
and  in  case  he  has  no  legitimate  issue  male,  then  I  give," 
&C.,  Bichard  would  dearly  have  taken  an  estate  tail :  Sen* 
day's  cas^  (a).  The  words  '^  ddest  son"  mesai  *^  eldest  issue 
male."  Doe  d.  Garrod  v.  Garrod(b),  Charlton  v.  Craven(c), 

Pollock,  C.  B. — We  wiU  certify  om  opinion  to  the 
Vioe-Chancellor  in  the  usual  way,  but  will  now  gi^v«  the 
reasons  for  it.  I  am  of  opinion  that  the  testator's  eldest 
son,  John,  took  an  estate  in  tail  male.  The  devise  is 
thus :  — *^  I  give  all  my  treal  estate  in  the  counties  of  Pem- 
broke and  Carmarthen  to  my  eldest  son  John  for  life,  and 
to  his  eldest  legitimate  son  after  his  death ;  and,  in  default 
of  such  issue,  I  give  it  in  like  manner  to  my  son  Bichard ; 
and  in  case  he  has  no  legitimate  issue  male,  I  then  give  it 
in  like  manner  to  the  offspring  about  to  be  born  from  my 


(a)  9  Rep.  27  b.  (c)  Cited  mMellukY.MeUiehy 

(b)  2  B.  &  Adol.  87.  2  B.  &  C.  524. 


EASTER  TEBM9    10  VICT.  741 

dearest  wife  Bessy."  It  is  clear  that  the  testator  must  1847. 
have  intended  by  those  three  expressions  to  mean^  in  point 
of  fact,  the  same  thing.  John,  apparently,  is  to  take  an 
estate  for  life  only,  and  the  argument  of  Mr.  RndaU  is, 
that  such  estate  cannot  be  enlarged.  The  Coort  does  not 
enlarge  the  estate,  but  merely  inquires  as  to  the  course  in 
which  the  estate  was  intended  to  go,  that  is,  whether  the 
words  '^  eldest  legitimate  son"  are  designatio  personsB,  or  no- 
men  coUectiyunL  There  is  no  reason  to  doubt  that  the  tes- 
tator, by  the  words  ^^  eldest  l^itimate  son,"  meant  the 
same  thing  as  if  he  had  said,  ''  I  give  the  estate  to  my 
son  John  for  life,  and  to  his  issue  male  after  his  death;" 
that  being  the  egression  which  he  uses  with  reference  to 
Kichard.  The  will  must^  therefere,  be  read  as  if,  instead 
of  using  the  words  ^^  eldest  legitimate  son"  in  the  devise  to 
John,  he  had  used  the  same  expression  as  in  the  devise  to 
Bidiard.  If  he  had  done  so,  there  could  have  been  no 
doubt  that  John  would  have  taken  an  estate  taiL 

Pabxe,  B. — ^I  am  of  the  same  opinion,  and  for  the  same 
reasons.  If  the  only  clause  in  the  will  had  been  the  be- 
quest of  the  real  estate  to  John  for  life,  and  to  his  eldest 
son  after  his  death,  that  would  probably  have  been,  as  Mr. 
RudaU  contended,  an  estate  for  life  to  John,  with  remain- 
der in  fee  to  his  eldest  son.  But,  in  order  to  ascertain  the 
testator's  meaning,  we  must  look  at  the  limitation  coupled 
with  the  context  Now,  if  we  look  at  the  context,  it  is 
dear  that  the  testator  meant  that  all  the  three  estates 
should  be  of  the  same  nature,  and  in  one  and  the  same  po- 
sition. By  the  second  clause,  he  gives  the  estate  to  Richard 
alone;  and  by  the  third  clause,  he  gives  it  to  the  unborn 
offspring  alone;  so  that,  unless  an  estate  tail  were  given  to 
the  two  latter,  those  remainders  would  not  take  effect. 
The  testator  bequeaths,  '^  in  like  manner,"  to  his  son 
Richard,  and  in  case  he  has  no  legitimate  issue  male,  then 
he  devises  over  to  this  offspring  about  to  be  bom.  If  that 
clause  had  stood  alone,  there  would  dearly  have  been  a 
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1847.         bequest  of  an  estate  in  tail  male  to  Richard  "  and  the 

offspring;"   and  the  testator  must  have  meant   that   the 

plaintiff  should  have  the  same  estate.     In  order  to  explain 

the  meaning  of  the  words  ^^  eldest  legitimate  son/'  we  must 

hold  this  to  be  a  bequest  of  an  estate  in  tail  male  to  John. 

The  cases  cited  have  not  much  bearing  on  the  point ;  the 

nearest  to  the  present  is  that  of  GoodtitU  v.  WoodkuU;  but 

in  that  case  there  was  no  second  clause  in  the  will  where 

the  term  *^  issue  male"  was  used,  the  words  being  ^^  heirs  of 

the  body ;"  which  term  was  construed  in  the  same  sense  as 

the  word  ^^  children"  in  the  previous  part  of  the  will.  That 

observation  does  not  apply  here,  since  the  testator  meant 

that  the  three  persons  should  take  the  same  estate.     The 

words  '^  eldest  legitimate  son"  must  be  construed  as  nomen 

collectivum,  and  not  as  designatio  personse. 

RoLFE,  B. — ^I  am  of  the  same  opinion,  and  for  the  same 
reasons;  and  I  will  only  add  one  observation.  A  passage 
in  the  subsequent  part  of  the  will,  though  not  of  itself  suffi- 
cient to  establish  the  meaning  of  the  former  words,  does 
tend  to  confirm  the  view  which  the  Court  takes  of  the  in- 
tention of  the  testator.  The  question  is,  whether  John 
takes  an  estate  for  life,  with  a  contingent  remainder  to  his 
eldest  son  in  fee,  with  remainder  to  Richard,  or  whether 
John  takes  an  estate  tail.  In  the  subsequent  part  of  the 
will  the  testator  says,  '^  Neither  have  I  provided  for  my 
son  Richard,  if  his  brother  John  lives."  Now  which  does 
that  statement  fit — ^an  estate  for  life  or  an  estate  tail?  It 
is  no  provision  for  Richard  if  John  took  an  estate  tail,  but 
if  John  took  only  an  estate  for  life,  it  would  not  be  correct 
for  the  testator  to  say  that  he  had  made  no  provision  for 
Richard  if  his  brother  John  lived ;  he  ought,  in  that  case, 
to  have  said,  that  he  had  made  no  provision  for  Richard  if 
John's  son  lived. 

Platt,  B. — I  agree  with  the  rest  of  the  Court.     The 
words  "m  like  manner  ^^  import  a  gift  of  the  same  estate 
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with  respect  to  Richard  as  was  previously  given  to  John. 
The  testator  must  have  intended  that  John  should  take  an 
estate  tidl,  otherwise  he  would  not  have  used  words  which 
created  one  in  Richard.  The  words  are>  **  and  in  case  he 
has  no  legitimate  issue  male,^  which  clearly  gives  an  estate 
tail  to  Richard ;  John  will  therefore  take  the  same  estate. 
The  argument  of  Mr.  Rudall  goes  to  this  extent,  that  the 
Court  must  insert  the  word  "  such  "  before  the  words  "  le- 
^timate  issue  male  ;^  but  we  ought  not  to  introduce  any 
words  into  the  will.  In  the  former  part  of  the  will  the 
testator  uses  these  words :  **  And  in  default  of  such  issue 
I  give  it,  in  like  manner,"  &c.  The  words  "  such  issue " 
mean  ^*  legitimate  issue  male."  For  these  reasons  I  think 
that  the  devise  to  John  is  a  devise  in  tail  male. 
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A  certificate  in  conformity  with  the  above  opinion  was 
afterwards  sent  by  the  Court  to  the  Vice-Chancellor  Knight 
Bruce, 


Carter  r.  Flower. 


AjfHl  16. 


Assumpsit  on  a  promissory  note,  by  indorsee  against  AMumpriton 

,  ,  a  promissory 

mdorser.     The  declaration  stated,  that  one  G.  JafFrey  and  note  by  in- 

R.  Kear,  on  &c.,  made  their  promissory  note,  and  thereby  iiJaiJJ^^^The 

jointly  and  severally  promised  to  pay  to  Messrs.  Becke  and  ?"i5'?h°t°th*' 

Flower,  or  order,  £l  90  by  instalments,  (setting  out  the  times  note  had  been 

of  their  payment) ;  that  Becke  and  Flower  indorsed  the  note  plaintiff  by 

the  payee,  and 
averred,  ''  that  neither  at  the  time  when  the  note  was  made,  nor  afterwards,  and  before  it 
became  due,  nor  when  it  became  due,  and  on  presentment  for  payment,  had  the  maker,  or  the 
payee,  any  effects  of  the  defendant  in  his  hands,  nor  was  there  any  consideration  or  value  for 
the  making  of  the  note,  of  the  payment  thereof,  or  its  indorsement  by  the  payee  to  the  defend- 
ant ;  and  that  the  defendant  had  not  sustained  any  damage  by  reason  of  his  not  having  had 
notice  of  the  non-payment  of  the  note.  Special  demurrer : — Held^  that  as  against  an  indoner 
the  declaration  was  bad,  for  not  stating  a  sufficient  excuse  of  want  of  notice  of  dishonour ;  for 
it  was  consistent  with  its  allegations,  5uX  the  note  might  have  been  indorsed  by  the  defimdant 
for  the  accommodation  of  one  of  the  prior  parties  to  it,  in  which  case  the  defendant  would  be 
entitled  to  notice  of  dishonour. 
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to  the  defendant,  who  indorsed  it  to  the  phiintiff ;  that  G* 
Jafirey  and  Kear  did  not  pay  the  fifth  instahnent,  although 
the  note  was  duly  presented  for  payment;  that  neither  at 
the  time  when  the  note  was  made  nor  at  any  time  after- 
wards, and  before  the  instahnents  beoame  dae,  nor  when 
they  became  due»  and  when  the  note  was  so  presented  for 
payment,  had  Jaf&ey  or  Kear,  or  Becke  and  Flower,  at  the 
said  several  times,  or  either  of  them,  or  during  any  part  of 
the  time  aforesaid,  in  their  hands  any  effects  of  the  defend- 
ant, nor  was  there  any  consideration  or  value  for  the  making 
of  the  said  note,  or  of  the  payment  thereof,  or  for  the 
indorsement  of  the  note  by  Becke  and  Flower  to  the  de- 
fendant, nor  hath  the  defendant  sustained  -any  damage  by 
reason  of  his  not  having  had  notice  of  the  ncNo-payment  of 
the  fifth  instalment. 

Special  demurrer,  assigning  for  causes,  that  the  indorser 
of  a  promissoiy  note,  who  is  not  the  payee,  being  entitled 
to  notice  of  non-payment,  the  declaration  ought  to  have 
averred  that  due  notice  was  given  to  the  defendant,  and  that 
the  excuse  contained  in  the  declaration  for  not  giving  such 
notice  is  bad ;  first,  for  omitting  to  shew  that  no  effects  of 
the  defendant  came  into  the  hands  of  the  maker  of  the 
note  ajier  the  default  by  him  in  payment  of  the  fifth  instal- 
ment; and,  secondly,  for  not  shewing  that  the  defendant 
indorsed  for  value,  and  did  not  merely  lend  his  name  to 
give  credit  to  the  bill. — Joinder  in  demurrer. 

Kime,  in  support  of  the  demurrer. — The  defendant  was 
entitled  to  notice  of  the  dishonour  of  the  note.  The  rule 
laid  down  in  Bickerdtke  v.  Bollman  (a),  that  the  drawer  of 
an  accommodation  bill  (ft)  is  not  entitled  to  notice  of  its  non- 
payment if  he  had  not  effects  in  the  drawee's  hands,  is  bot- 
tomed on  the  fraud  committed  ab  initio  by  the  drawer,  in 


(a)  1  T.  R.  405 ;  see  3  B.  &         {h)  See  per  MauU^  J.,1  M.  & 
Aid.  620,  623.  Gr.  764. 


': 


:t. 


^ 
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drawing  a  bill  knowing  that  it  would  not  be  paid,  and  finis 
in  application  to  subsequent  parties  to  a  bill.  iParke,  B. — 
The  defendant  is  primfi  facie  entitled  to  notice  of  dishcniour. 
That  notice  is  not  ayerred  in  the  declaration ;  then  does  it 
shew  that  the  pluntiff  could  not  have  sued  any  prior  parties 
to  the  bill?]     No. 

Needhamj  contriL — The  declaration  having  averred  that 
the  defendant  had  sustuned  no  damage  from  want  of  notice 
of  dishonour,  Fitzgerald  v.  fFiHiams  (a)  shews  that  the 
defendant  was  bound  to  shew  that  he  had,  e.  g.,  by  losing 
his  remedy  over  against  other  parties.  [Parke,  B. — There 
the  plaintiff  averred  that  the  defendant  had  no  funds  in  the 
acceptor's  hands,  and  had  not  sustained  damage  by  want  of 
notice  of  dishonour.  The  defendant  pleaded  that  he  had 
sustained  damage,  and  then  averred  immaterial  matter,  viz. 
that  the  acceptor  had  promised  him  to  provide  for  the  bill 
at  maturity.  The  only  question  was,  which  party  was 
bound  to  shew  that  the  defendant  had  sustained  damage ; 
and  it  was  held  that  the  defendant  was  so  bound.  JPlatt, 
B. — Had  the  defendant  indorsed  the  note  for  the  accommo- 
dation of  Becke  and  Flower,  he  might  have  sued  them,  and 
would  have  been  entitled  to  notice  of  dishonour,  unless  they 
had  no  effects  in  the  hands  of  the  defendant  The  aver- 
ment that  the  defendant  had  sustained  no  damage  from  want 
of  notice,  is  too  general,  for  want  of  shewing  how  it  was 
that  he  had  sustained  no  damage.]  Had  the  defendant  in- 
dorsed the  note  for  accommodation  of  Becke  and  Flower,  he 
must  have  known  that  fact,  and  should  have  pleaded  it. 
[Parke,  B. — In  order  to  make  out  an  excuse  for  not  giving 
notice  of  dishonour  to  the  defendant,  it  was  for  the  plaintiff 
to  stop  out  all  right  of  action  by  himself  against  the  makers 
and  previous  indorsers,  Becke  and  Flower.  Now  if  the 
makers  had  had  effects  of  Becke  and  Flower  in  their  pos- 

(a)  6  Bing.  N.  C.  69. 
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1847.  session,  they  might  have  recovered  over  against  the  makers, 
and  would  therefore  be  entitled  to  notice  of  dishonour  bj 
them.  That  case  is  not  excluded  in  the  declaration  by 
averments.  Could  the  plaintiff  have  shewn  that  the  note 
was  made  by  the  makers,  and  indorsed  by  Becke  and  Flower, 
for  the  accommodation  of  the  defendant,  the  defendant  must 
have  provided  for  it  when  due,  and  would  not  have  been  en- 
titled to  notice.  But  he  might  have  indorsed  it  for  the  accom- 
modation of  Becke  and  Flower,  in  which  case  he  would  have 
been  so  entitled,  and  you  have  not  stopped  out  that  contin- 
gency. It  comes  to  this,  that  if  the  plaintiff  as  indorsee 
does  not  give  notice  of  dishonour  to  the  makers  or  indorsers, 
he  must  take  the  consequences,  unless  he  states  in  his  de- 
claration every  circumstance  to  dispense  with  the  necessity 
of  such  notice.  That  is  not  done  here,]  The  plaintiff  has 
denied  all  that  lay  in  his  knowledge,  and  that  made  it 
incumbent  on  the  defendant  to  shew  that  he  bad  sustained 
damage.  The  facts,  whether  the  makers  had  or  had  not 
effects  in  the  hands  of  the  indorsers,  were  not  within  the 
plaintiff's  knowledge.  KenAle  v.  Mitts  (a)  shews  that  this 
declaration  would  have  been  good  on  general  demurrer,  for 
that  prim4  facie  want  of  notice  of  dishonour  of  a  cheque 
on  a  banker  is  sufficiently  excused  by  alleging  that  the 
banker  had  no  effects  of  the  drawer,  and  had  received  no 
consideration  for  payment  of  the  cheque,  and  that  the  de- 
fendant had  sustained  no  damage  by  reason  of  his  having 
no  notice  of  dishonour.  [Parhe,  B. — That  was  a  case  be- 
tween the  original  parties,  payee  and  drawer.  PlaUy  B. — 
Had  the  action  been  against  Becke  and  Flower,  the  allega- 
tion might  have  sufficed,  but  in  this  action  by  a  second  in- 
dorsee he  must  go  further,  and  shew  that  the  makers  had  no 
effects  of  Becke  and  Flower  in  their  hands  at  the  time  of 
making  the  bill,  or  when  it  became  due.]  The  whole  ques- 
tion is,  whether  the  defendant  has  or  has  not  sustained 

(a)  1  Man.  &  Gr.  767. 
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substantial  damage. — He  also  referred  to  De  Berdt  y.  At- 
/unsan  (a),  Comey  v.  Mendez  da  Costa  (b),  Walwyn  v. 
St  Quentm  (c),  Sissan  y.  ThomKnson  {d),  and  l^indal  y. 
Brawn  (e). 

Kime^  in  replj. — The  general  allegation  that  the  defend* 
ant  has  sustained  no  damage  from  want  of  notice  is  not  de- 
murred t05  for,  like  the  statement  of  alia  enormia,  it  is 
quite  immaterial,  and  taken  alone  it  could  not  excuse  the 
want  of  giying  notice.  The  question  in  Fitzgerald  y. 
Williams  (J)  was,  on  whom  was  the  onus  of  proof.  In 
Kemble  y.  Mills  {g)  there  was  no  special  demurrer.  This 
declaration  does  not  shew  a  prim&  facie  case.  In  De  Berdt 
y.  Atkinson  the  defendant  was  payee  of  a  promissory  note, 
and  so  in  the  same  situation  as  the  drawer  of  a  bill.  Here 
he  is  a  simple  indorser.  That  case  has  been  shaken  in 
Le€u:h  y.  Hewitt  (A).  {Parhey  B. — Hewitt  there  lent  his 
name  in  fiM^t,  and  would  haye  had  a  remedy  against  Cattle.] 
In  Carney  y.  Mendez  da  Costa  fraud  prevented  the  want 
of  notice  from  operating.  In  Gaodall  v.  Dolley  (i)  Buller, 
J.,  recognises  Bickerdike  v.  Ballman  (^),  saying  that,  had  the 
action  been  against  the  drawer,  he  would  have  been  willing 
to  let  in  the  affidavit  to  shew  that  the  drawer  had  no  effects 
in  the  hands  of  the  drawee.  {Parke^  B. — It  was  no  excuse 
for  not  giving  notice  of  dishonour  to  the  defendant,  being 
the  indorser,  that  the  makers  had  no  effects  of  Becke  and 
Flower  in  their  hands ;  see  Wilkes  v.  Jacks  (/).] 

Cur.  adv.  vult. 

(a)  2  H.  Bl.  336.    As  to  this  (/)  6  Bing.  N.  C.  60. 

case,  see  4  Taunt.  733,  perCKom-  {g)  1  Man.  &  G.  757. 

df«,  J.  (A)  4  Taunt.  731 .  «  Holders,'* 

{h)  1  Esp.  302.  in  the  marginal  note,  should  be 

(c)  1  Bos.  &  P.  662.  «  makers." 

\d)  Selw.  N.  P.  10th  edit.  337.  (t)  1  T.  R.  712,  714. 

See  Brawn  v.  Mn^^,  15  East,  {k)  Id.  405. 

216.  (/)  Peake's  N.  P.  Cases,  202, 

(«)  1  T.  R,  167.  Cor.  Lord  Kenyan* 

VOL.  XVT.  D  D  D  M.  W. 
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1847.  The  judgment  of  the  Court  was  now  deliyered  bj 

Parke,  B. — This  case  was  argued  before  mj  brother 
Plait  and  myself,  on  the  last  day  of  the  sittings  after  term. 
The  question  was,  whether  the  allegation  of  the  reason  for 
not  giving  notice  to  the  last  indorser  of  a  note,  of  the  dis- 
honour by  the  maker,  was  sufficient  on  special  demurrer. 
[The  learned  Baron  read  the  pleadings^]     By  the  law  of 
England,  differing  from  the  old  law  of  France,  it  was  neces- 
sary to  ^ye  notice  of  dishonour  to  other  parties  on  the  non- 
acceptance  of  a  bill,  or  non-payment  of  a  bill  or  note,  by 
the  drawee   or  maker.     The  case  of  Bicherdzke  t.  Boll" 
man  (a)  made  the  first  exception,  which  has  ^ven  rise  to 
many  questions  since  (5).     The  decision  has  been  ofl^n  re- 
luctantly acquiesced  in,  and  we  cannot  help  concurring  in 
the  opinion  of  Lord  Tenterden^  in  Cory  v.  Scott  (c),  who 
said  he  always  regretted  it,  because  it  introduced  nice  dis- 
tinctions into  the  law,  instead  of  adhering  to  a  plain  and 
intelligible  rule.     We  are,  however,  bound  by  it  and  the 
subsequent  cases  in  which  exceptions  have  been  established^ 
but  we  ought  not  to  go  beyond  them ;  and  the  question  is, 
what  is  now  the  legal  description  of  the  exception,  and 
whether  it  is  sufficiently  alleged  in  this  declaration.     In 
the  case  of  Bickerdike  v.  Bollman  the  excuse  was  matter  of 
evidence ;  it  was  not  necessary  to  state  it  on  the  record,  as 
the  question  did  not  arise  in  the  action  on  the  bilL     If  it 
had,  perhaps  the  necessity  for  an  accurate  averment  on  the 
record  might  have  induced  a  further  consideration  of  the 
point     In  some  subsequent  cases,  the  declaration  has  been 
in  the  usual  form,  averring  notice,  apparently  in  fFalwyn 
V.  SL  Quentin  (d),  in  Brown  v.  Maffey{e\  Claridge  v.  Dal^ 


(a)  1  T.  R.  406.  (c)  3  B.  &  Aid.  622. 

\h)  See  the  judgment  of  Le  {d)  1  B.  &  P.  862. 

Blancy  J.,  in  Claridge  v.  DaUon,  (e)  16  East,  216. 
4  M.  &  Sel.  281. 


'* 
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tan  (a))  Lq/Ute  v.  SlatUr  (6),  and  Thaehray  v.  Blaehett  (e), 
oertainly  in  Coryy.  Scott;  and  an  opinion  was  intimated,  that 
knowledge  that  the  bill  would  be  dishonoured  is  equivalent 
to,  or  eyidence  in  support  of,  the  avennent  of  notice ;  per 
Hobrnydy  J.,  in  Cory  v.  Scott,  The  meaning  of  the  word 
'^  notice,"  however,  has  been  now  so  well  settled.  Burgh  v. 
Legge  {d},  and  it  is  so  fully  established  that  it  means  more 
than  '^knowledge,"  and  includes  an  intimation  from  the 
party  of  the  fact  of  dishonour,  and  that  the  defendant  is 
looked  to  for  payment,  that  it  must,  we  think,  be  now  con- 
sidered as  dear,  that,  if  no  notice  has  been  given  at  am/  time, 
the  excuse  ought  to  be  set  out  on  the  record ;  if  it  has  been 
given,  but  at  a  time  which  would  be  too  late  in  usual 
course,  the  matter  of  excuse  might  probably  be  used  to 
shew  that  it  was,  imder  the  ciitoumstances,  in  reasonable 
time;  but  if  never  given  at  all,  the  record  must  state  a 
sufficient  excuse.  Accordingly,  in  several  cases  the  excuse 
has  been  stated.  In  Legge  v.  Thorpe  (e),  an  action  against 
the  drawer  of  a  bill,  it  was  averred,  that  at  the  time  of 
making  the  bill,  and  from  thence  untU  and  at  the  time  of 
presenting  for  acceptance,  the  drawee  had  not  in  his  hands 
any  effects  of  the  defendant's,  nor  had  he  received  any  con- 
sideration from  the  defendant  for  the  acceptance  or  payment 
of  the  bill,  nor  had  the  plaintiff  sustained  any  damage  by 
not  haying  notice  of  the  non-acceptance  or  non-payment* 
If  the  allegation  of  excuse  for  not  giving  noUce  had  been 
simply  that  the  defendant  had  sustained  no  damage  by  want 
of  notice,  it  would  have  been  clearly  bad.  In  Fitzgerald  r, 
WilUamsif)  the  form  was  somewhat  varied;  bemdes  the 
allegation  of  want  of  effects,  it  stated  that  the  defendant 
had  no  reasonable  ground  for  expecting  that  he  had  or 
would  have  any  effects  in  the  hands  of  the  drawee,  or  that 


(a)  4  M.  &  Sel.  226.  {d)  5  M.  &  W.  418. 

(h)  6  Bing.  623.  (e)  2  East,  171. 

(c)  3  Camp.  164.  (/)  6  Bing.  N.  C.  69. 

D  D  D  2 
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1847.  the  drawee  would  accept  tixe  biU,  or  pay  or  disdiaTge  any 
part  of  the  amount  of  the  bill^  or  be  provided  with  funds 
wherewith  he  ought  to  pay  the  bill  or  any  part  thereof,  nor 
had  the  defendant  sustwied  any  damage  by  reason  of  his 
not  haying  had  notice  of  the  non-payment  of  the  bilL 
There  was  a  plea,  stating  that  the  defendant  had  sus- 
tained damage,  and  stating  its  nature,  viz.  that  the  drawee 
had  undertaken  to  provide  for  the  bill  and  issue  thereon. 
All  that  the  Court  dedded  was,  that,  tlie  defendant  not 
haying  proved  his  plea,  the  plaintifTs  verdict  should  not  be 
disturbed ;  but  Lord  Chief  Justice  Tindal  intimated,  and 
we  think  correctly,  that  it  would  have  been  sufficient  if  the 
plaintiff  had  stopped  with  the  averment  of  want  of  effects; 
and  the  allegation,  that  no  damage  was  sustained,  seems  to 
have  been  treated  by  the  Court  as  immaterial :  and  in  the 
subsequent  case  of  Kemble  v.  Milb  (a),  where  there  was  a 
count  on  a  cheque,  with  a  less  full  excuse  for  the  want  of 
notice,  stating  the  want  of  effects,  that  the  drawers  had  not 
received  any  consideration  for  the  payment  of  the  cheque, 
nor  that  the  defendant  received  any  damage  by  reason  of 
the  want  of  notice  of  non-payment ;  the  defendant  having 
demurred  generally,  the  Court  of  Common  Pleas  held  the 
allegation  sufficient  on  general  demurrer.  We  do  not  con- 
ceive that  the  Court  attributed  any  weight,  in  giving  their 
judgment,  to  the  averment  that  the  defendant  had  sustained 
no  damage.  The  Lord  Chief  Justice  and  Mr.  Justice  Maule 
expressly  excluded  that  consideration,  and  rested  on  the 
broad  ground  that  the  averment  of  want  of  assets  was  suffi- 
cient. In  an  action  against  the  drawer  of  a  bill,  this  form, 
therefore,  must  be  deemed  sufficient,  at  least  on  general  de- 
murrer. Every  bill,  prim&  facie,  must  be  taken  to  have  been 
drawn  for  value  received  ;  that  is,  on  a  person  who  was  to 
accept  and  pay  by  reason  of  having  value ;  and  if  the  drawer 
draws  on  one  who  is  not  his  debtor,  nor  has  received  any 

(a)  1  Man.  &  6. 757. 
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value  for  the  bill,  he  must  be  consideredi  at  least  primi  1847. 
facie  (so  says  BayJey^  J.j  in  Cory  v.  Scott),  to  request  him 
to  accept  and  paj  on  account  of  the  drawer ;  or  in  other 
words,  for  his  accommodation ;  and  if  he  does  not  provide 
funds  in  time,  he  necessarily  knows  that  the  bill  would  not 
be  paid  at  maturity.  He  is  the  person  who  himself  ought 
to  pay  the  biU,  and  consequently  prim&  fade  cannot  be  en- 
titled to  notice.  But  the  case  of  an  indorser  of  a  bill  of 
exchange  stands  on  a  different  footing  from  that  of  a 
drawer.  He  is  in  the  nature  of  a  surety  or  guarantor  of 
its  payment  on  due  presentment,  and  is  presumed  to  know 
nothing  about  the  arrangement  between  the  drawee  and 
drawer :  Story  on  Bills,  p.  314.  He  is  prim&  facie  entitled 
to  notice.  It  is  not  enough  to  exempt  him,  that  the  bill  is 
drawn  without  value,  and  that  the  drawer  has  no  effects  in 
the  hands  of  the  drawee :  ffUkes  v.  Jacks  (a).  If  he  in- 
dorses to  the  holder  without  value  or  effects  in  the  hands 
of  prior  parties,  non  constat  that  he  is  not  entitled  to  notice; 
for  he  may  have  indorsed  for  the  accommodation  of  others, 
in  which  case  it  is  now  clearly  established  by  Norton  v.  Pick' 
ering  (ft),  that  he  has  a  right  to  notice,  because  on  payment 
he  may  recover  over  against  those  persons.  It  does  not 
appear  to  us,  therefore,  to  be  enough  to  dispense  with  no- 
tice, or  even  prim&  facie,  against  an  indorser ,  simply  to  state 
that  he  had  indorsed  without  value,  or  had  no  effects  in  the 
hands  of  the  prior  parties.  And  the  allegation,  that  no 
damage  was  sustained  by  him  by  want  of  notice,  is  clearly 
insufficient.  If  this  proposition  be  true  of  the  indorser  of 
a  bill,  it  is  equally  true  of  the  indorser  of  a  note.  The 
cases  in  which  the  indorser  has  been  held  liable  without 
notice,  have  had  some  other  material  circumstance ;  as,  for 
instance,  that  he  had  funds  put  into  his  hands  by  the 
drawer,  out  of  which  he  was  to  pay  the  bill  or  note :  Cor- 
ruy  V.  Mendez  da  Costa  (c).    We  think,  therefore,  that  the 

(a)  Peake's  N.  P.  C.  202.      {h)  8  B.  &  Cr.  610.      (c)  1  Esp.  302. 
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averments  in  this  declaration  are  insufficient  on  this  special 
demurrer.  It  is  consistent  with  every  one  of  those  aver- 
ments, that  the  note  may  have  been  indorsed  by  the  de- 
fendant for  the  accommodation  of  one  of  the  prior  parties, — 
some  third  person ;  and  in  that  case  the  defendant  mtob 
entitled  to  notice,  and  this  is  one  of  the  causes  of  demorrer 
specially  stated.  Our  judgment  is  therefore  for  the  defend- 
ant. The  plaintiff  may,  however,  amend  on  the  usual  terms. 


Leave  to  plaintiff  to  amend,  otherwise 


Judgment  for  the  defendant. 


ApHl  17. 


Tattersall  v.  Parkinson. 


Assumpsit  on  a  bUl  of  exchange  for  26£  I3s.  2d.,  by 
indorsee  against  the  second  indorser.  In  the  second  count  the 
defendant  was  stated  to  be  indebted  to  the  plaintiff  in  £30 
for  money  lent,  and  on  an  account  stated.     Pleas,  first,  as 


Ajsumpnt. 
First  count  on 
m  bill  of  ex- 
change for 
26/.  13«.  2d. 
Second  count 

money  lent,  and  to  the  last  count  of  the  declaration,  except  as  to  lOL  9s.  1<L, 
•toted.*R^.^  non  assumpsit  Second  and  third,  to  the  whole  declaration^ 
First:  Nonas-  except  as  to  lOi  ds.  Id.,  parcel  of  the  first  count,  and 

sumpsit  to  the 

last  count,  ex-  10/.  9^.  Id.,  parcel  of  the  second  count,  payment  before 
^oond:  Pieato  a<^tion,  and  set-off;  and  lastly,  as  to  10/.  9s.  Id.,  parcel  of 
»tiOT°«c*1*"  the  sum  in  the  first  count,  and  as  to  lOt  9*.  Id.,  parcel  of 
10/.  9«.  ](/.,       the  sum  in  the  second  count,  payment  into  court  of  £11, 

parcel  of  the 
first  count,  and 

10/.  9«.  Id.f  parcel  of  the  last  count,  payment  before  action  brought,  and  a  tet-off.  Last 
plea  as  to  10/.  9t.  Id.  parcel  of  the  first,  aud  10/.  9«.  Id.  parcel  of  the  last  count,  payment 
into  court  of  i^ll.  (See  Reg.  Gen.,  Trin.  1  Vict.).  On  special  demurrer  to  the  last  plea, 
it  was  held  bad,  for  setting  up  as  a  defence  payment  of  a  less  sum  than  the  whole  sum  admitted 
to  be  due  and  pleiuled  to,  widiout  other  answer  as  to  the  difference  than  no  damages,  ultra  the 
sum  paid  in. 

Where  the  declaration  has  a  count  on  a  bill,  and  also  an  indebitatus  count  for  the  considera- 
tion for  the  bill,  e.g.  money  lent,  $emble,  that  to  prevent  the  plaintiff  from  recovering  on  both 
counts  by  due  payment  into  court,  the  defendant  should  plead  to  both  counts,  that  the  bill  was 
given  on  account  of  the  debt  in  the  second  count,  and  then  allege  payment  into  court  of  the 
amount  of  the  bill  and  interest. 
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and  that  the  plaintiff  has  not  sustained  damages  to  a  greater         1847. 
;  amount  than  £11.  tI^^ll 

Special  demurrer  to  the  last  plea,  assigning  the  follow-  ^' 

ing  causes :  that,  although  the  said  last  plea  is  pleaded  to 
and  professes  to  answer  two  separate  and  distinct  sums 
of  money  of  10/.  ds.  Id,  each,  amounting  in  the  whole  to 
the  sum  of  20/.  IBs.  2d,,  nerertheless  the  defendant  has 
pleaded  payment  into  court  of  £1 1  only,  which  constitutes 
an  answer  to  part  only  of  the  said  two  sums.  Also,  that 
the  said  plea  is  inconsistent  and  repugnant,  in  this,  to  wit, 
that  although  the  defendant,  in  the  introductory  part  of 
the  said  last  plea,  admits  the  plaintiff  to  have  sustained  da- 
mages to  the  amount  of  20/.  IBs,  2d,,  yet  the  defendant,  in 
the  concluding  part  of  the  said  last-mentioned  plea,  alleges 
that  the  plaintiff  has  not  sustained  damages  to  a  greater 
amount  than  £11  in  respect  of  the  causes  of  action  in  the 
introductory  part.  Also,  that  if  the  said  sum  of  £11  is  to 
be  taken  as  a  payment  of  the  said  sum  of  10/,  9ff.  Id,  in 
the  last  count,  that,  in  such  case,  the  last  plea  amounts 
to  a  plea  of  the  general  issue  as  to  part  of  the  said  snm  of 
10/.  9^.  Id,  in  the  first  count,  which  is  forbidden  by  the 
rules  of  court,  Hil.  4  WiU.  4. 

The  pWntiff's  points  for  argument  were,  that  the  last 
plea  is  bad  in  substance :  that  it  affords  no  sufficient 
answer  to  that  part  of  the  declaration  to  which  it  is 
pleaded;  that  the  mere  payment  into  court  of  £11  can- 
not be  pleaded  as  a  satisfaction  for  20/.  18«.  2d,,  which 
the  plea  professes  to  answer,  and  which  is  admitted  by  the 
plea  to  be  due;  and  therefore  a  portion  of  the  sum  to 
which  the  plea  was  pleaded  is  wholly  unanswered:  that 
the  plea  is  bad  for  repugnancy,  professing  in  the  intro- 
ductory part  to  be  pleaded  to  two  distinct  siuns,  together 
equal  to  20/.  ISs,  2d,,  to  which  amount  the  plea  admits  the 
plaintiff  to  have  causes  of  action,  and  yet  alleges  that  the 
plaintiff  has  not  sustained  damages  ultra  £11,  in  respect 
of  the  causes  of  action  in  the  introductory  part  of  the 


754  CA8E8  IN  THE  EXCHEQUER, 

1847.        plea  mentioned :  that  the  plea  is  bad  for  not  specifically 
Tattwisail    shewing  to  what  portion  of  the  sum  of  10/,  9s.  2d.    ex- 
V.  cepted  from  the  first  count,  the  sum  of  £11  paid  into 

court  IS  to  be  applied;  and  that,  supposing  the  sum  or 
£11  is  to  be  taken  as  pleaded  to  the  last  count,  then  a  por- 
tion of  the  sum  of  10/.  9«.  2d  excq>ted  fix>m  the  first 
count,  remains  unanswered,  except  by  an  ai^mentative  de- 
nial of  its  ever  having  existed,  which  is  bad,  as  amounting 
to  the  general  issue,  and  which,  if  proper  in  form,  would 
be  bad  when  pleaded  to  any  portion  of  a  count  upon  a  bill 
of  exchange,  as  that  plea  is  forbidden  by  Beg.  Gren.,  HiL 
4  Will  4. 

Gordan^  in  support  of  the  demurrer  (Feb.  15).— The  plea 
is  bad.  It  was  long  ago  settled  as  a  general  principle  of  law, 
that  the  payment  of  a  sum  of  money  smaller  than  a  sum 
admitted  to  be  due,  is  not,  without  more,  satisfaction  of  the 
larger  sum:  PinneFa  case  (a).  In  Sibree  v.  Tripp  (b),  this 
Court,  though  declining  to  support  the  doctrine  laid  down 
in  Cumber  v.  fFane  (c)  to  its  full  extent,  yet  did  not  repu- 
diate the  above  principle  {d).  Down  v.  Hatcher  (e)  shews 
that  a  plea  of  payment  of  a  smaller  sum  in  satisfaction  of 
a  lai^r  is  bad,  even  after  verdict  in  arrest  of  judgment ; 
and  Todd  v.  Stewart  (/),  in  the  Queen's  Bench,  upholds  that 
case.  This  is  a  liquidated  demand,  for  money  lent  and  on 
an  account  stated,  so  as  to  admit  of  payment  into  court, 
and  is  made  such  by  the  plea. — He  was  then  stopped  by 
the  Court,  who  called  on 

Hugh  Hittf  contrcL — This  plea  is  good.  There  was  no 
other  way  of  putting  the  defence  on  the  record,  so  as  to 
comply  with  the  form  given  by  the  rule  of  court,  Hil.  4 

(a)  5  Rep.  117.  2  B.  &  C.477. 

(b)  16  M.  &  W.  23.  (e)  10  Ad.  &  E.  121. 

(c)  Stra.  426.  (/)  14  L.  J.,  Q.  B.,  150. 

(d)  See  Thomas  v.  HsatKom, 
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Will  4.     No  ground  of  demurrer  is  alleged  for  not  stat-        1847. 
ing  with  certainty  how  much  of  the  sum  pud  into  court    t^itbmall 
should  be  applied  to  one  count,   and  how  much  to  the  v. 

other.  That  question  is  not  open,  and  if  it  had  been,  the 
plea  need  not  have  stated  any  such  matter.  In  Jourdain  v. 
Johnson  (a),  there  was  a  count  on  a  bill,  with  the  common 
counts  provided  by  Beg.  Gen.,  Trin.  1  WilL  4,  claiming 
£100  as  due  to  plaintiff  for  money  paid ;  £100  for  money 
lent;  £100  for  goods  sold;  £20  for  interest;  and  £100  on 
an  account  stated.  The  pleas  were,  first,  as  to  the^r«f 
count*  and  as  to  1221  2«.,  parcel  of  the  sum  of  £100  in  the 
second  count,  alleged  to  be  due  firom  the  defendant  to  the 
plaintiff  for  goods  sold ;  and  as  to  the  £100  in  the  second 
count  alleged  to  have  been  found  due  from  the  defendant 
to  the  plaintiff  on  an  account  stated,  that  the  defendant  paid 
into  court  5121  9s.  7dl,  and  the  plaintiff  had  not  sustained 
damage  ultra  that  sum,  in  respect  of  so  much  of  the  causes 
of  action  mentioned  in  the  declaration  as  were  before  spe- 
cified in  the  plea.  There  was  a  special  demurrer  for  two 
causes  (6);  first,  that  a  less  sum  was  paid  into  court  in  satis- 
faction of  a  greater  pecuniary  claim  admitted  in  certain  by 
the  plea,  and  that  the  sum  paid  into  court,  as  to  each  debt, 
is  not  stated ;  secondly,  that  the  declaration  consisted  of  six 
counts,  and  not  two  only,  as  treated  in  the  plea.  The 
last  ground  of  objection  prevailed:  but  the  judgment  shews 
that,  had  payment  into  court  been  pleaded  to  the  whole  de- 
claration, except  as  to  that  part  which  related  to  the  biU, 
it  would  have  been  good,  the  sums  declared  for  being  all 
of  them  liquidated  damages,  admitting  of  that  plea ;  for 
neither  plaintiff  nor  defendant  is  bound  by  the  precise  sums 
laid  in  the  counts;  and  the  defendant,  who  pays  a  sum 
into  court,  only  admits  that  so  much,  and  no  more,  is  due 
by  way  of  liquidated  damages  on  all  of  them.  The  Court 
continues — **  The  plea  would,  therefore,  be  good  so  far  as 

(a)  2  C,  M.,  &  R.  564 ;  5  Tyrw.  524.    {b)  See  per  Car.,  5  Tjrw.  531 . 
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1847.        relates  to  the  whole  declaration^  except  the  daim  on  the 
Tattbmall    ^^^  ^^  exchange.     Then,  is  it  necessary  to  specify  how 
V.  much  is  paid  in  on  one  part  and  how  much  on  another?' 

After  deciding  that  one  sum  mighty  since  the  new  rale, 
still  be  paid  into  court  generally  on  all  the  counts^  the 
judgment  proceeds — **  If,  then,-  a  plea  of  pajsient  of 
51/.  9ff.  7d,  into  court  on  all  the  demands,  except  that  on 
the  bill  of  exchange,  would  be  good,  there  is  not  the  least 
ground  for  saying  that  it  would  not  be  good  as  to  part  of 
those  demands.     The  count  on  the  bill  creates  some  diffi- 
culty.    Supposing  that,  to  an  action  on  a  bill  of  exchange, 
there  was  a  plea  of  payment  into  court  of  a  lest  sum  than 
the  amount  alleged  to  be  due  on  the  bill,^  it  might  be  ob- 
jected, that  the  plea  admitted  the  larger  ascertained  sum  to 
be  prim&  fade  due  from  the  defendant,  but  that  the  part 
paid  could  not  satisfy  the  whole  of  the  sum,  and  that  the 
plea  contained  no  answer  or  ground  of  defence,  as  to  the 
remainder.     For,  if  the  plea  of  payment  of 'money  into 
court  should  be  considered  in  the  nature  of  a  plea  of  non 
assumpsit  as  to  the  residue  not  paid  into  courts  it  would 
be  inapplicable  to  a  bill  of  exchange,  as  to  which  a  plea  of 
non  assumpsit  is  inadmissible ;  the  record  would  contain  no 
proper  answer  as  to  the  residue,  unless  there  was  an  allega- 
tioQ  of  some  special  ground  of  defence  in  that  ,respect(a), 
as  part  payment,  or  fulure  of  conBiderati<m>  as  to  part.   It  is 
therefore  very  questionable  whether  such  a  plea  would  be 
good,  and  also  questionable  whether  it  is  made  good  by  the 
plea  of  payment  into  court,  on  the  whole  declaration,  of  a 
larger  sum  than  the  amount  of  the  bill ;  for  so  much  as  would 
cover  that  amount  is  not  necessarily  to  be  ascribed  to  the 
bill.    We  do  not,  however,  find  it  necessary  to  decide  the 
point."     Here  the  defendant  admits  the  bill,  and  would  not 
be  allowed  to  shew  anything  to  answer  the  first  count  on  it. 
The  sum  paid  in  covers  the  sum  excepted  from  that  count, 

(a)  See  8  M.  &  W.  228. 
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and  the  rams  in  the  other  counts  being  immaterial)  the  plea  1847. 
answers  them.  A  jury  might  find  that  the  defendant  was  fp^""""  * 
not  indebted  in  more  than  £11 ;  and  he  would  then  be  _  v. 
entitled  to  judgment,  on  proof  that  the  sums  claimed  in 
them  were  mere  consideration  for  the  bill*  No  rule  of  law 
proves  that  any  sum  is  ex  necessitate  due  on  them.  {Park^^ 
B. — The  lOil  9«.  Id  might  have  been  paid  in  on  them.] 
Mee  V.  TiMiUnzon  {a)  was  entirely  overruled  by  Marshall  v. 
fVhiteside  {b\  and  by  Bright  v.  Beard  (c).  Lord  Denman 
is  there  reported  as  saying,  '*  No  case  was  ever  more  com- 
pletely overruled  than  Mee  v.  Tamlinson^  (d).  The  plea  is 
good  on  general  demurrer.  Had  the  cause  gone  to  trial, 
proof  that  10/.  ds.  Id.  was  not  due  on  the  bill  would  not  have 
been  admissible.  Had  that  sum  been  lent  by  the  plaintiff 
to  the  defendant,  and  secured  by  the  bill,  the  verdict  must 
have  been  for  the  defendant ;  for,  on  these  pleadings,  the 
payment  into  court  was  on  the  bill;  and  if  the  plaintiff 
proved  his  claim  on  the  indebitatus  counts,  without  prov- 
ing the  bill,  he  would  only  have  been  entitled  to  the 
10s.  lid.,  the  difference.  Had  there  been  a  nolle  prosequi 
as  to  the  first  count,  the  defendant  could  not  have  shewn 
that  he  gave  the  bill  for  the  money  lent,  for  there  would 
have  been  no  issue  on  which  to  present  the  bill  to  the  jury. 
The  plea,  as  pleaded,  was  requisite  to  prevent  the  plaintiff 
from  recovering  more  than  once. — The  Court  here  called  on 

Gordon  to  reply. — The  sum  to  be  pleaded  as  paid  into 
Court  must  be  that  mentioned  in  the  introductory  part  of 
the  plea.  [Parke,  B. — As  a  plaintiff  may  recover  less  than 
he  claims  in  his  declaration,  so  the  plea  may  allege  that  less 

(a)  4  Ad.  &  E.  262.  solution  ;  effect  was  giv^en  to  the 

(b)  1  M.  &  W.  1»1  ;  Tyr.  &      first  in /Zoyw^r  v,  WriffhtySQ,.  B. 
Or.  791.  022.    See  also  MUehdl  v.  Toum- 

(c)  4  Q,.  B.  837.  ^,  7  Ad.   &  E.  164  ;   Colling- 
{d)  Quere,  tamen,  if  it  is  0 ver*      bourne  y.  MofUell,  6  M.  &  W. 

ruled  except  as  to  the  second  re-      289. 


758  CASES  IN   THE   EXCHEQUER, 

1847.        ^  du6  than  is  there  chiimed]     This  question  now  arises  on 
Tattbrsall    ^P^"^  demurrer.     In  Dawn  v.  Hatcher  (a\  a  plea  of  pay- 
«•  ment  of  a  smaller  sum  in  satisfaction  of  a  greater,  was  held 

bad  even  after  verdict.  That  case  is  recognised  in  Todd 
v.  Stewart  (b).  The  tender  of  a  smaller  sum  is  no  answer 
to  a  claim  of  a  larger ;  for  a  tender  is  only  on  the  road 
to  payment.  A  fortiori,  mere  payment  into  court  of  a 
smaller  sum  cannot  be  satisfaction  of  a  larger  sum  admitted 
to  be  due,  as  is  here  done  by  the  plea.  In  Fischer  v. 
Aide{c),  the  plaintiff  was  entitled  to  nominal  damages  at 
all  events.  [Parke,  B. — The  inconsistent  set  of  issues  was 
the  reason  of  that  decision.]  The  ground  of  inconsistency 
is  not  omitted  in  this  demurrer.  The  decision  on  the  seventh 
plea  in  Mee  v.  Tamlinsan  is  not  overruled  (ef),  and  applies. 
The  plea  is  also  bad  on  the  last  ground.  [Parke,  B. — The 
payment  into  court  of  £11  is  not  to  be  taken  as  a  pay- 
ment into  court  on  the  last  count.  Probably  money  lent 
was  the  matter  for  which  the  biU  was  given,  and  the 
groimd  of  the  account  stated  in  that  count.  The  plaintiff 
might  recover  on  both  the  biU  and  the  account  stated, 
if  any  such  account  was  proved.  It  is,  on  the  plea,  am- 
biguous how  and  on  which  count  the  difference  between 
10/.  9s.  Id  and  dEll  paid  in  is  disposed  of.  It  is  not 
pleaded  that  lOL  9s.  Id.  is  pidd  in  on  the  first  count; 
but  that  is  not  made  a  ground  of  special  demurrer. 
The  defendant  has  not  confessed  anything  to  be  due,  but 
admits  the  existence  of  the  bilL  Had  judgment  gone  by 
default  as  to  the  remainder,  he  would  be  entitled  to  the 
whole  then  remaining  due.  Payment  into  court  as  to 
part  does  not  admit  that  part  to  be  due,  any  more  than  if 
pleaded  to  the  whole  it  would  admit  the  whole  to  be  due. 
It  only  admits  liability  on  the  contract  to  be  so  much,  and 


(a)  10  Ad.  &  E.  121.  (c)  3  M.  &  W.  486. 

{b)  14  L.  J.  (N.  S.)Q.  B.,  150.         [d)  See  ante,  p.  767,  n.  (d). 
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no  more.    Pajment  into  court  came  in  place  of  the  old         1847. 
rule  of  striking  out  part  of  the  damages  in  the  declaration    TATTBBaALL 
upon  a  rule  for  paying  money  into  court.     To  save  ex-  *'- 

pense  in  proving  that  rule,  it  was  ordered  by  the  new  rule 
that  payment  into  court  should  be  put  on  the  record  by 
way  of  plea,  leaving  its  effect  on  the  same  footing  as  before. 
The  bill  is  a  liquidated  sum,  and  admitted ;  the  rest  is  unli- 
quidated. By  pleading  a  payment  into  court  as  to  so  much, 
the  defendant  does  not  admit  so  much  to  be  due,  or  any- 
thing but  the  bill.]  If  the  sum  of  10/.  9«.  Id.,  excepted 
by  the  plea  from  the  last  count,  is  answered  by  the  pay- 
ment into  court,  part  of  the  first  count  is  still  unanswered ; 
for  the  argumentative  denial  of  its  ever  having  existed 
amounts  to  the  general  issue,  non  assumpsit,  which  can- 
not be  pleaded  to  the  count  on  the  biU  since  the  pleading 
rules  of  court  of  Hil.  4  Will.  4 :  ArmfiM  v.  Burgin  (a). 

Cur.  adv.  vxdt 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — This  case  was  argued  on  the  last  day  of  the 
sittings  after  term,  before  myself  and  my  brother  PlatL 

The  declaration  was  in  assumpsit,  against  the  second  in- 
dorser  of  a  bill  for  26/.  13«.  2d.  The  first  count  was  on 
the  bill,  the  second  count  for  £30  for  money  lent,  and  on 
an  account  stated. 

The  defendant,  as  to  the  last  count,  except  \0h  9«.  \d., 
pleaded  non-assumpsit,  and  as  to  the  whole  declaration,  ex- 
cept 10/.  98.  Id.,  parcel  of  the  first  count,  and  10/.  ds.  Id., 
parcel  of  the  last  count,  pleaded  payment  before  action 
brought,  and  also  a  set-off.  And  as  to  10/.  ds.  Id*,  parcel  of 
the  first,  and  lOL  9s.  Id.,  parcel  of  the  last  count,  payment 
into  court  of  £11,  in  the  usual  form. 

(a)  6  M.  &  W.  486. 
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1847.  To  this  there  was  a  special  demurrer,  asmgning  several 

TArTBii8Ai.L   causes. 

Pakunson.  ^^®  ^^*^  ^^  Jourdain  v.  Johnson  {a\  and  the  other  au- 
thorities cited  by  Mr.  Hugh  HiU  for  the  defendant^  decided, 
that  the  plea  of  payment  into  court  may  be  made^  generally 
speaking,  as  to  part  of  several  counts,  without  stating  how 
much  was  paid  in  on  each.  There  is  therefore  no  available 
objection  in  this  case  on  that  ground ;  but  where  one  of  the 
counts  is  on  a  bill  of  exchange,  the  difficulty  arises  which 
was  pointed  out  in  that  case  of  Jourdain  v.  Jolinson^  but 
not  decided,,  viz.,  that  if  less  than  the  amoimt  of  the  bill  of 
exchange  should  be  considered  as  paid  in  on  that  count,  the 
plea  would  be  bad :  for  if  it  admitted  the  biU,  it  admitted 
prijn&  facie  the  precise  sum  to  be  due  on  it^  and  less  than 
that  would  not  legally  satisfy  it ;  or,  if  it  should  be  con- 
sidered in  the  nature  of  a  plea  of  non  assumpsit  to  the  re- 
mainder, the  new  rules  forbid  such  a  plea,  and  the  record 
would  contain  no  proper  answer  to  the  residue,  unless  there 
was  an  allegation  of  some  special  ground  of  defence ;  as  part 
payment,  or  failure  of  consideration  as  to  part.  And  we 
do  not  see  how  this  objection  can  be  surmounted,  if  this  de- 
murrer properly  raises  it,  which  we  think  it  does. 

Again,  if  the  sum  of  10/.  9«.  \d.  is  to  be  ascribed  to  the 
first  count,  the  sum  of  10«.  Wd.  only  must  be  applied  to 
the  last  count ;  and  it  is  argued,  and  with  great  weight,  that 
less  than  the  whole  admitted  sum  cannot  be  paid  into  court 
in  satisfaction. 

There  are,  no  doubt,  very  great  difficulties  in  adapting  the 
new  rule,  as  to  payment  of  money  into  court,  to  practice  in 
some  cases ;  and  they  were  probably  not  foreseen  in  framing 
the  rule,  the  object  of  which  was  to  avoid  the  trouble  and 
expense  of  proving  payment  into  court  in  the  old  way,  bj 
supplying  a  ready  mode  of  obtaining  the  same  object,  by  a 
statement  on  the  record. 

(a)  2  C,  M.,  &  R.  661 ;  5  Tyrw.  524. 
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One  of  these  difficulties  arises  from  the  fonn  of  a  count         1847. 
in  indebitatus  assumpsit.     In  this  form,  (which  has  been    Xattbrsall 

adopted  for  the  sake  of  convenience,  as  it  would  be  impos-    ^     v* 
^  .  ^  Parkinson. 

sible  to  declare  on  each  separate  contract  without  great  pro- 
lixity of  pleading),  each  count  may  be  interpreted  to  mean 
that  the  defendant  is  indebted  to  the  plaintiff  in  the  sum 
mentioned,  either  on  one  contract  to  pay  that  precise  sum, 
or  one  contract  on  a  quantum  meruit,  which  has  resulted 
in  a  debt  which  the  plaintiff  estimates  at  that  amount ;  or 
on  several  different  contracts  for  different  precise  sums,  or 
on  each  on  a  quantum  meruit,  or  on  some  for  a  sum  certain, 
and  some  on  a  quantum  meruit,  together  amounting  to  the 
sum  claimed. 

The  variety  of  meanings  which  the  comprehensive  alle- 
gation of  a  debt  in  such  a  count  is  capable  of  bearing, 
creates  a  considerable  difficulty  in  specially  pleading  to  it, 
and  particularly  in  the  payment  of  money  into  court. 

If  a  smaller  sum  is  paid  in  on  such  a  declaration  than  the 
sum  claimed,  the  plea  admits  that  the  sum  claimed  is  due 
on  one  or  more  contracts  for  liquidated  &r  unliquidated 
amounts.  If  imliquidated,  there  is  no  difficulty  in  paying 
in  a  smaller  sum  than  the  amount  clsdmed,  for  then  the  de- 
fendant may  truly  say  that  the  plaintiff  has  not  sustained 
greater  damage  than  the  smn  paid  into  court.  But  if  the 
sum  admitted  is  liquidated,  or  is  an  aggregate  of  liquidated 
sums,  how  can  the  plaintiff  have  sustained  less  damage 
than  the  liquidated  amount  in  respect  of  the  demand  for 
that  sum  ? 

The  Court  of  Queen's  Bench  has  already  decided,  in 
Down  V.  Hatcher  (a),  that  a  plea  of  accord  and  satisfaction  by 
a  less  simi,  to  a  general  declaration  in  indebitatus  assiunpsit 
for  a  larger  sum,  is  bad,  even  after  verdict.  These  con-> 
siderations  lead  us  to  the  conclusion,  that  the  form  of  plead- 

(a)  lOAd.  &E11. 121. 

VOL.  XYI.  E  E  E  M.  W. 
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1847.        iBg  payment  of  a  less  sum  of  money  into  oonrt  than  tlie 
Tattbrsall    ^^"'^  pleaded  to,  with  no  answer  to  the  difference,  except 
^-  that  no  more  damafices  have  been  sustained,  is  objectionable  ; 

and  that  there  is  good  reason  for  sajmg,  that  the  ordinary 
practice  of  pleading  payment  of  money  into  court  to  so 
much  of  the  declaration  as  is  equal  to  the  amount  paid  in, 
is  the  best  that  can  be  adopted.  On  these  grounds  also  we 
think  the  plea  in  its  present  form  is  bad. 

Mr.  HiU  argued,  that  there  is  no  other  way  than  this 
where  the  indebitatus  count  is  really  for  the  sum  which  is 
the  consideration  of  the  bilL  Certainly  there  must  be  some 
mode  of  pleading  applicable  to  such  a  case,  for  without 
doubt  the  plaintiff  cannot  recover  both  the  amount  of  the 
bill  on  the  count  upon  the  bill,  and  the  amount  of  the  con- 
sideration on  the  indebitatus  count ;  but  it  is  not  necessary 
for  us  to  decide  in  what  form  such  plea  ought  to  be ;  pro- 
bably it  would  be  sufficient  to  plead  to  both  counts,  that 
the  bill  was  given  on  account  of  the  debt  in  the  second 
count,  and  then  to  plead  payment  into  court  of  the  amount 
of  the  bill  and  interest. 

The  plea  in  its  present  form  is  bad,  but  the  defendant 
may  amend  on  the  usual  terms. 

Judgment  accordingly. 
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HuMBEESTON  and  Another,  Executor  and  Executrix  of     AprU  21, 
Philip  Humderston,  deceased,  o.  Bichard  Jones. 

Covenant  on  an  indenture  of  release  by  way  of  mort-  in  1773,  J.  j. 
gage,  for  non-payment  of  principal  and  interest  Plea,  non  mu!ninfeeto ' 
est  factum.  At  the  trial,  before  Wightman^  J.,  at  the  Liver-  ^fooo'^th 
pool  Summer  Assizes,  1846,  the  plaintiiF  put  in  evidence  the  nenal  pro- 
the  mortgage-deeds,  which  were  dated  29tb  and  30th  No-  demption  on 
vember,  1837.     The  indenture  of  release,  which  was  made  J^5"^;5^' 
between  the  defendant  of  the  first  part,  John  Rogers  of  the  ^7  po^^i*  o^ 

8Aio«     In  183/f 

second  part,  and  the  plaintifis'  testator  of  the  third  part,  by  indentnra 

bore  an  ad  valorem  stamp  of  £6,  with  proper  foUowers.  It  the^dr-at-Uw 

recited  a  prior  mortgage  in  fee  of  the  same  premises,  by  in-  ^  l'^  ?^^ 

dentures  dated  2nd  and  3rd  March,  1773,  by  one  John  Jones  the  deriaee  of 

(whose  heir-at-law  the  defendant  was  stated  to  be)  to  John  cond;  and  h', 

Mercer,  for  securing  £600,  and  further  chaiges,  by  subse-  J^*^?*^t 

quent  deeds,  to  the  amount  of  £400,  in  fiivour  of  Mercer,  the  ^looo  was 

,  ,  ,  mu.  dae  to  R., 

and  of  John  Rogers,  his  devisee.   It  was  then  recited,  that  and  that  H. 
the  said  sums  of  £600  and  £400  were  still  due  to  the  said  p^^^  ^^^d 
John  Rogers,  on  the  security  of  the  mortgaged  premises ;  ^11*1^*^^ 
that  the  plaintifis'  testator  had  agreed  to  pay  off  the  £1000,  more ;  R.,  in 
and  had  advanced  to  the  defendant  the  further  sum  of  ofthej^iooo. 
£1723;  and  it  was  witnessed,  that  the  said  John  Rogers,  ^n^fjed  the 
by  direction  of  the  defendant,  in  consideration  of  the  £1000  ■»»;  premisea 

•^  ,  to  H.  m  fee, 

paid  to  him,  and  the  defendant,  conveyed  the  mortgaged  subject  to  a 
premises  to  the  plaintiffs'  testator  in  fee,  subject  to  a  pro-  dempUon^o/^' 
viso  for  redemption  thereof,  on  payment  to  the  plaintifis'  ^ll^^mdm- 
testator  of  the  sum  of  £2723  on  the  30th  of  March  then  terest,  with  a 

covenant  by  R. 

next.  The  indenture  then  contained  a  covenant  by  the  j.  to  pay  that 
defendant  to  pay  the  said  sum  of  £2728  on  the  day  before  d?£rent^^m 
appointed  for  payment  thereof,  and  also  a  power  of  sale  on  ^'^^^^^  ^^ 

1773,  and  a 
power  of  tale  in  case  of  non-payment  of  the  said  inm  of  £212Z  and  interett,  or  any  part 
thereof,  on  the  daj  thereby  limited  for  payment  thereof : — Held,  that  this  deed  required  an 
ad  valorem  stamp  in  respect  of  the  £\12Z\  and  also  a  deed  stamp  in  respect  of  the  new 
seeority  taken  for  the  £1000. 

E  £  £  2 
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I&47.        non-payment  of  the  said  som,  or  any  part  thereof^  on  that 

HuMBBKSTON  ^y*  -^y  *^®  ^®®^  ^^  1773,  the  day  limited  for  the  payment 
,  *•  of  the  £600  was  the  3rd  of  September  then  next  follow* 

ing ;  and  that  deed  contwied  no  power  of  sale. 

It  was  contended  by  the  defendant's  counsel,  on  the 
authority  of  Brown  t.  Pegg  (a),  that,  inasmuch  as  the  in- 
denture on  which  this  action  was  brought  contuned  a  new- 
covenant  for  payment  of  the  whole  sum  of  £2723,  at  a 
different  day  from  that  limited  in  the  indenture  of  1773  in 
respect  of  the  £1000,  the  stamp  of  £6,  which  was  appli* 
cable  only  to  the  additional  sum  of  £1723,  was  not  suffi- 
cient. The  learned  judge  reserved  the  point,  and  the 
plaintifls  had  a  verdict  for  the  amount  daimed,  subject  to 
a  motion  to  enter  a  nonsuit. 

In  the  following  term,  J.  Henderson  obtained  a  rule  nisi 
pursuant  to  the  leave  reserved. 

Crompton  shewed  cause  at  the  sittings  after  Hilary  Teim 
(February  12). — The  question  in  this  case  turns  on  the 
construction  to  be  put  upon  the  Stamp  Acts,  55  Grea  3, 
c  184,  ached,  part  1,  tit.  '*  Mortgage,**  and  3  Grea  4,  c 
117,8.2.  The  55  Greo.  3,  c  184,  makes  a  stamp  of  £6  neces- 
sary for  a  mortgage,  where  the  sum  secured  exceeds  £1000, 
and  is  less  than  £2000 ;  and  imposes  other  stamps  in  the 
case  of  the  transfer  of  a  mortgage.  Then  the  stat.  3  Grea 
4,  a  117,  by  the  first  section,  repeals  so  much  of  the  former 
act  as  related  to  the  transfer  of  mortgages,  and  by  the  second 
section  enacts,  that  in  lieu  of  the  duties  imposed  thereby  on 
the  transfer  of  mortgages,  **  upon  any  transfer,  assignment, 
&a,  of  any  mortgage,"  provided  no  further  sum  of  money 
be  added  to  the  principal  money  already  secured,  there  shall 
be  paid  a  duty  of  1/.  15«.  for  the  first  skin,  and  a  further 
progressive  duty  of  12.  5«.  for  every  1080  words  over  and 
above  the  quantity  of  2160  words:  "and  if  any  further 

(a)  6  Q.  B.  1. 
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Bum  of  money  or  stock  shall  be  added  to  the  principal         1847. 
money  or  stock  already  secured,  the  ad  valorem  duty  on   humberston 
mortgages,  payable  imder  the  said  recited  act,  shall  be  *'- 

charged  only  in  respect  of  such  further  money  or  stock/*  Now 
this  deed  is  no  more  than  a  transfer  or  assignment  of  the 
old  mortgage,  with  an  additional  advance  of  £1723  secured 
thereby ;  the  duty  payable,  therefore,  is  an  ad  valorem  duty 
on  the  £1723,  viz.  £6.  If  an  ad  valorem  duty  be  charged 
upon  the  whole  £2723,  then  duty  will  have  been  paid  twice 
over  on  £1000  of  it.  It  is  said  that  the  new  covenant  for 
payment  of  the  entire  £2723  makes  a  difference  in  the 
case ;  but  there  is  no  foundation  in  principle  for  that :  the 
new  covenant  makes  no  alteration  in  the  estate  or  interest 
conveyed.  Nor  can  a  larger  stamp  be  necessary  by  reason 
of  the  power  of  sale,  which  is  merely  the  ordinary  clause 
introduced  by  all  modem  conveyancers  into  mortgage-deeds. 
The  case  of  Doe  d.  Bartley  v.  dray  (a)  is  in  point  for  the 
plaintiffi.  There  Carter,  the  owner  in  fee  of  the  estate, 
had  mortgaged  it  to  Rowlands  for  1000  years,  to  secure 
£150.  Then  Rowlands,  in  consideration  of  £150  paid  to 
him  by  Worsley,  and  Carter,  in  consideration  of  £200 
more  advanced  to  him  by  Worsley,  concurred  in  assigning 
the  term  to  a  trustee  for  Worsley  to  secure  the  £350,  and 
by  the  same  deed  Carter  released  the  reversion  in  fee  to 
Worsley  for  the  same  purpose :  and  it  was  held,  that  this 
deed  was  liable  only  to  an  ad  valorem  duty  on  the  £200, 
and  a  progressive  duty,  and  that  the  conveyance  in  fee  did 
not  make  it  liable  to  be  stamped  as  a  fresh  mortgage  for  the 
whole  £350.  Lant  v.  Peace  (&),  which  may  be  relied  on 
for  the  defendant,  is  distinguishable.  There  the  defendant 
Peace  mortgaged  land  to  the  plaintiff  Lant,  to  secure  £400, 
and  afterwards  borrowed  of  him  £1000  more,  and  mort- 
gaged to  him  other  land  as  a  security  for  the  whole  £1400 : 
And  it  was  held,  that  the  stamps  necessary  on  the  latter 

(a)  a  Ad.  &  £U.  89.  (b)  8  Ad.  &  EU.  248. 
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1847.        deed  were  an  ad  valorem  stamp  on  ^lOOO,  and  a  deed  stamp 

H^Zinn^N  "*  respect  of  the  fresh  secnrity  for  the  £400.     But  that 

V*  case  differs  frt)m  the  present  in  the  circomstance  that  here 

Jones.  ^  *^ 

there  is  no  fresh  security ;  the  mortgage  is  only  of  the  aame 
estate  which  was  before  charged  with  the  £1000.  Brawm 
v.  Peffff  (a)  is  also  distingoishable.  In  that  case  the  defend* 
^^^  ^^eS  '^  demised  certain  premises  to  Yale  for  lOOO 
years,  as  a  security  for  a  sum  of  money,  and  by  a  aubee- 
quent  deed  he  chaiged  the  same  premises  with  a  frirther  sum 
advanced  by  Yale,  making  in  all  £150.  Yale  required 
payment,  and  the  phdntiffi  having  agreed  to  advance  the 
money,  a  deed  was  executed,  whereby,  in  consideration  of 
the  payment  of  £150  by  the  pUdntiffs  to  Yale,  and  a  fbr^ 
ther  advance  of  £15  to  the  defendant,  the  latter  conveyed 
the  land  in  fee  to  the  plaintiffs,  subject  to  a  proviso  for  re- 
conveyance on  payment  by  the  defendant  of  the  £165  and 
interest,  and  Yale  also  assigned  the  term  of  1000  years  to 
the  plaintiffiu  It  was  there  held  that  a  deed  stamp  was 
necessary,  on  the  ground  that  the  conveyance  in  fee  created 
a  new  security.  That  reason  does  not  apply  to  this  case, 
for  here  both  mortgages  were  in  fee.  There  is  a  passage 
in  Jarman's  Conveyancing,  by  Sweet,  voL  5,  p.  541^  which 
may  appear  favourable  to  the  defendant's  view ;  where  it  is 
said,  with  reference  to  the  case  of  Doe  d.  BarUey  v.  Gray, 
**  It  was  not  necessary  to  decide  whether  the  deed  there  ad- 
judged to  be  a  transfer  of  a  mortgage,  required  a  common 
deed  stamp  in  addition  to  the  ad  valorem  duty  on  the  fur- 
ther advance,  as  the  aggr^ate  amount  of  duty  impressed 
thereon  was  more  than  sufficient  to  cover  both.  The  point, 
however,  seldom  arises  in  practice,  as  the  deed  commonly 
contains  a  covenant  to  pay  the  extra  debt,  or  some  other 
additional  matter  extraneous  to  the  instrument,  considered 
as  a  transfer  of  mortgage  properly  so  called,  and  therefore 
rendering  it  unquestionably  liable  to  the  additional  stamp 

(a)  6  Q.  B.  1. 
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in  question."    This,  however,  is  not  the  language  of  Mr.         1847. 

Jannan  himself,  but  of  Ins  present  editCHr,  Mr.  Sweet.   Doe  humbbrstom 
d.  Bonnes  y.  Roioe  (a),  and  Doe  d.  Bowman  y.  Lewis  {b\  are  «• 

authorities  to  shew  that  this  stamp  is  sufficient* 

J.  Henderson^  in  support  of  the  rule. — ^In  the  first  place, 
the  mortgage  of  1837  being  an  entirely  new  tnmsaction, 
whereby  a  new  security  is  taken,  not  for  £1000,  but  for 
the  entire  sum  of  £2723,  an  ad  valorem  stamp  on  that  en- 
tire sum  was  necessary  for  it  It  differs  in  many  respects 
from  the  old  mortgage-deed.  That  deed  is  in  the  usual 
form  of  a  mortgage,  the  estate  being  made  defeasible  on 
the  ordinary  condition,  viz.,  payment  of  principal  and  in- 
terest on  a  day  named ;  while  this  indenture  gives  an  abso- 
lute power  of  selling  the  premises,  and  contains  an  entirely 
new  covenant,  to  pay  the  entire  sum,  composed  of  the 
fonner  and  the  present  advance,  on  a  different  day.  It  is 
as  much  a  new  mortgage  for  the  whole  sum  as  if  the  former 
mortgage  had  never  been  made.  But,  secondly,  at  all 
events  this  deed  ought  to  have  been  impressed  with  an  or- 
dinary deed  stamp,  in  respect  of  the  transfer  of  the  secu- 
rity for  the  £1000.  The  3rd  section  of  the  3  Geo.  4, 
0.  117,  throws  a  strong  light  on  the  intention  of  the  le- 
gislature as  to  these  duties.  It  enacts,  that,  where  any 
deed  or  other  instrument  is  made  as  an  additional  security 
for  any  sum  of  money  secured  by  any  bond  on  which  the 
ad  valorem  duty  on  bonds  shall  have  been  paid,  such  deed 
shall  be  exempted  from  the  ad  valorem  duties  on  mort- 
gages, and  shall  be  chargeable  only  with  the  ordinary  duty 
on  deeds;  but  if  any  further  sum  shall  be  added  to  the 
principal  money  already  secured,  the  ad  valorem  duties 
shall  be  added  in  respect  of  such  further  sum.  Brown  v. 
Pegg  is,  however,  a  direct  authority  that  a  deed  stamp  is 
necessary  in  this  case,  for  the  covenant  for  payment  of  the 

(o)  6  Bing.  N.  C.  737.  (&)  13  M.  &  W.  241. 
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1847.  £1000,  on  different  days  from  those  named  in  the  deed  of 

HuMBBasTOH  ^77^*  together  with  the  power  of  sale,  make  it  a  new  secu- 

^*  rity,  within  the  principle  of  that  decision.     lAxnt  v.  Peace 

.  is  also  in  point  for  the  same  reason. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  pronounced  by 

Parke,  B. — This  was  an  action  of  covenant,  for  non- 
payment of  mortgage  money  and  interest  to  the  plaintiff* 
Upon  non  est  factum,  the  question  was,  whether  the  in- 
denture was  properly  stamped.  My  brother  fFtffhtman, 
before  whom  the  case  was  tried  at  Liverpool,  reserved  the 
point,  and  the  case  was  argued  at  the  sittings  after  last  term. 

The  indenture  was  on  a  £6  stamp,  with  a  proper  pro- 
gressive duty.  It  was  dated  in  1837.  It  recited  a  prior 
mortgage  in  fee  by  Jones,  the  original  mortgagor,  of  cer- 
tain messuages,  &c.,  to  John  Mercer,  by  indenture  of 
1773,  for  £600,  and  further  charges  to  the  amount  of 
£400  in  favour  of  Mercer,  and  Sogers,  his  devisee ;  and 
further,  that  the  defendant  was  heir-at-law  of  Jones,  and 
that  £1000  was  still  due  to  Rogers  on  the  security  of  the 
said  messuages,  and  that  the  plaintiff  had  agreed  to  pay  the 
£1000  to  Rogers,  and  had  advanced  to  the  defendant 
£1723 ;  and  it  was  witnessed  that  Rogers,  in  consideration 
of  the  £1000  paid  to  him  by  the  plaintiff,  at  the  request 
of  the  defendant,  and  the  defendant,  conveyed  to  the  plain- 
tiff the  messuages  &c.  in  fee,  subject  to  a  proviso  of  re- 
demption on  payment  of  £2723  to  the  plaintiff.  This 
indenture  contained  a  covenant  by  the  defendant  to  pay 
the  aggregate  sum  of  £2723,  on  different  days  from  those 
specified  in  the  original  mortgage  of  1773  (which  was  pro- 
duced on  the  trial),  and  also  a  power  of  sale,  for  the  whole 
sum,  which  was  not  inserted  in  the  first  mortgage. 

Mr.  Henderson  argued,  that  the  stamp  of  £6,  which  was 
the  proper  ad  valorem  duty  on  a  mortgage  for  £1723,  was 
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insufficient,  and  tliat  there  should  have  been  some  further        1847. 

duty  paid.  H^lillZ^N 

The  question  arises  on  the  proper  construction  of  the  ^' 

3  Geo.  4,  c  ll?,  which  repealed  the  duties  on  transfers  of 
mortgages,  contained  in  the  schedule  to  55  Geo.  3,  c.  184. 
Under  the  act  of  3  Geo.  4,  if  there  is  nothing  but  a  trans- 
fer of  the  mortgage,  a  stamp  duty  of  1/1  15«.  is  imposed. 
If  anj  further  sum  of  money  is  added  to  the  principal  sum 
of  money  secured,  the  ad  valorem  duty  on  mortgages,  pay- 
able by  the  former  act,  is  to  be  charged  only  in  respect  of 
such  further  money.  The  decision  in  the  case  of  Doe  d. 
Barnes  v.  Rowe{d)  establishes,  that  if  this  be  a  transfer  of 
the  former  security  only,  and  a  new  advance,  upon  the  same 
security,  of  a  sum  of  money,  the  ad  valorem  duty  on  the 
latter  is  sufficient,  and  no  further  stamp  is  necessary.  But 
if^  besides  the  transfer  of  the  former  mortgage,  a  fresh  se- 
curity is  added  for  the  sum  originally  lent,  as  where  the 
first  mortgage  is  of  a  term,  and  the  second  conveys  the  fee 
to  secure  the  old  and  new  advance  in  one  aggregate  sum, 
it  has  been  decided  that  a  further  stamp  is  necessaiy,  by 
the  case  of  Brown  v.  Pegg  (&),  such  a  case  not  falling  within 
the  provisions  of  the  3  Geo.  4,  c  117.  We  cannot  dis- 
tinguish that  firom  the  present  case.  This  is  not  a  transfer 
from  the  first  mortgagee  to  the  plaintifiT,  giving  him  only 
the  same  security  which  he  had,  and  the  same  right  to  the 
land  conveyed ;  but  here  is  a  fresh  covenant  from  the  de- 
fendant to  the  plaintifiT,  to  pay,  at  different  times,  the  ori- 
^nal  advance  of  £1000,  as  well  as  the  subsequent  advance 
of  £1723 ;  and  here  is  also  a  power  to  raise  the  former  as 
well  as  the  latter  sum  by  sale  of  the  estate.  The  deed, 
therefore,  contains  more  than  a  transfer  of  the  old  mort- 
gage, and  the  advance  of  a  further  sum,  and  consequently 
requires  a  further  stamp  than  the  ad  valorem  duty  on  the 
new  advance. 

(a)  4  Bing.  N.  C.  737.  (b)  6  Q.  B.  1. 
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1847.  We  yield  relucfanily  to  the  objection^  and  decide  iliat 

HvMBBBSTON   ^^^  ^®  must  be  made  absolute,  unless  the  plaintiflb  choose 

^-  to  have  a  new  trial  on  payment  of  costs,  in  order  to  have 

JOMSS.  ,       ,      ,  ,      .  1 

the  deed  re-stamped  with  a  proper  stamp. 

Rule  absolute  accordingly. 


,,    ^  Ibbett  V,  Leaver. 

If  a  jodge'i  UEBT.— The  declaration  was  on  an  I.  O.  U.  for  £38. 
cokra'of  »etr*'  Plca»  »  setoflF  for  money  pmd,  money  had  and  received,  and 
off  direct!  them  on  an  account  stated.  On  23rd  March^  the  plaintiff  obtained 

to  DC  g^Ten  ,  ^ 

with  dates,  but  the  following  Older  for  particulars  of  8et-K>ff:  ''Upon  hearing 

are  delivered"  &^>  ^  ^'^  Order  that  the  defendant's  attorney  or  agent  shall 

the*°Uii^ff*'  ^^^liver  to  the  plaintiff's  attorney  or  agent  an  account  in 

neednot object  writing  (voUh  dates)  of  the  particulars  of  the  defendant's 

or  take  out  a  ...  ^ 

■ammons  for  sc^off  in  this  action,  on  or  before  ftc,  or  in  default  thereof 
lara^Mldde^'  ^'^  defendant  shall  be  precluded  from  giving  any  evi- 
fendantcaimot   j^^^  jj^  support  of  such  Setoff  at  the  trial  of  this  cause." 

at  the  trial  give  .  . 

evidence  of  his  The  particulars  delivered  under  this  order  stated  the  items 

after  verdict  claimed,  but  without  dates.     The  plaintiff  did  not  object, 

Se  Conrt^  ^^  ^^'^  ^^*  *  summons  for  better  particulars,  but  went 

granted  a  new  ^  ^rfal  on  23rd  April,  and  there  contended  that  the  de- 

tnal,  on  an  am-  *         .iii 

davit  of  meriu,  fendant^s  neglect  to  furnish  the  dates  as  ordered  precluded 
ment  o/oMts  his  right  of  proving  the  items  of  his  set-off.  Aldersan^  B., 
SSfmoi^iSto  was  of  that  opinion.  Verdict  for  the  plaintiff  for  the  amount 
Court.  ofthel.  O.  U. 

Humfrey^  for  the  defendant,  had  obtained  a  rule  for  a 
new  trial,  on  the  ground  of  surprise,  and  on  an  affidavit  of 
merits. 

Crowder  and  Pigott  shewed  cause,  relying  on  the  de- 
fendant's non-compliance  with  the  judge's  order.     [Parhe^ 
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B. — Compliance  with  the  judge^s  order  as  to  dates  is  a 
condition  precedent,  so  that  no  evidence  of  the  items  of 
set-off  could  be  given  in  this  case,  unless  the  plaintiff 
has  wuved  the  objection  by  accepting  the  particidars.] 
The  omission  of  the  dates  is  not  sworn  to  be  a  mere  over- 
sight; it  may  have  been  a  trick.  [Roffef  B. — Is  it  sworn 
that  the  defendant  thought  tiie  plaintiff  meant  to  waive  the 
objection  ?  JPlatt,  B. — If  no  particulars  were  delivered  un- 
der that  order,  that  would  be  one  thing,  but  if  particulars 
were  delivered,  though  not  exactiy  framed  according  to  the 
order,  tiie  plaintiff  might  have  applied  for  better  particulars.] 
The  particulars  were  delivered  under  the  order.  The  de- 
fendant may  bring  a  cross  action. 

Pollock,  C.  B. — The  plaintiff  has  been  quite  regular, 
and  his  cause  was  ripe  for  execution,  but  the  defendant  in- 
terposes delay.  The  plaintiff  is  entitied  to  reap  some  benefit 
from  the  event  of  the  trial,  or  a  defendant,  by  lying  by  and 
suffering  a  verdict  to  be  taken,  might  swear  to  surprise  and 
get  a  new  trial,  and  so  obtain  time.  There  is,  however,  an 
affidavit  of  merits,  and  if  the  money  is  paid  into  court 
there  may  be  a  new  trial. 

Parks,  B, — The  order  imposed  the  condition  of  setting 
out  dates  in  the  particulars  of  demand.  I  generally  strike 
out  that  condition.  Here,  however,  it  existed,  and  not 
being  complied  with,  the  judge  was  right  in  refusing  the 
evidence  of  set-off.  However,  on  the  affidavit  of  merits, 
and  on  payment  of  the  money  into  court,  there  may  be  a 
new  trial 

BoLFB,  B. — My  impression  was,  that,  although  the  de- 
fendant's particulars  ought  not  to  evade  giving  the  plain- 
tiff the  information  specified  in  the  order,  his  not  taking 
out  a  summons  ibr  better  particulars  looked  very  much  like 
«  trap  for  the  defendant. 
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Flatt,  B. — My  impression  is,  that  the  particulars  did 
convej  sufficient  information,  or  before  going  to  trial  the 
plaintiff  would  have  taken  out  a  summons  for  better  par- 
ticulars. His  Ijing  by  looks  like  a  trick.  In  the  case  of 
particulars  of  demand,  where  insufficient  particulars  were 
delivered  under  an  order,  still,  if  the  defendant  went  on  by 
ruling  the  plaintiff  to  reply,  he  was  taken  to  have  accepted 
that  particular,  and  waived  a  right  to  a  better  (a). 

Rule  absolute,  on  payment  of  costs,  and  bringing 
the  £38  into  court  in  a  fortnight. 

Humfrey  and  Keating^  in  support  of  the  rule, 
(a)  See  Wallis  v.  Anderwnf  Moo.  &  M.  291. 


IfajfS. 

In  actions  by 
engineers  and 
other  persons 
employed  in 
oonstmcting 
railways,  the 
particalars  of 
demand  mnst 
be  as  spedftc  as 
it  is  possible  for 
the  plaintiffs  to 
make  them, 
and  a  mere 
statement  of 
aggregate  sums 
claimed  in  re- 
spect of  taTcm 
bills,  assistant 
surveyors,  &e., 
finding  surrey- 
ors,  meeting 
and  arranging 
with  solicitors, 
&c.,  will  not 
suffice. 


pRicHARD  V.  Nelson. 

iVSSUMPSIT  for  work  and  labour  as  an  engineer,  with 
counts  for  money  paid,  and  on  an  account  stated.  The  par* 
ticulars  of  demand  were  as  follows : — 

"I^ichard  v.  Nelson.  To  personally  examining  the  country 
between  Northampton  and  Warwick,  by  way  of  Daventry, 
Southam,  Leamington,  and  between  Napton  and  Warwick 
by  way  of  Leamington ;  also  sidings  at  Northampton,  and 
sidings  at  Weedon ;  and  also  a  certain  other  branch  ilrom 
Leamington  to  Fenny  Comp ton;  and  another  branch  between 
Stockton  and  Rugby  Railway,  all  in  the  counties  of  North- 
ampton and  Warwick ;  making  sundry  trial  sections,  laying 
out  the  main  line  and  branches,  and  alternative  line ;  finding 
engineers,  surveyors,  levellers,  superintending  the  same ; 
meeting  solicitors,  arranging  with  them  ;  assisting  at  the  re- 
ference ;  taking  all  cross  sections  of  the  roads,  and  making  the 
proposed  alterations  therein ;  getting  out  the  finished  plans 
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and  sections ;  furnishing  the  solicitors  with  tracings  to  take         1847. 
reference ;  meeting  solicitors ;  putting  numbers  on  plans  to      paicHARD 
correspond  with  the  reference ;  laying  out  all  the  gradients  ^* 

and  curves  on  the  plans  and  sections ;  superintending  the 
engravings,  and  furnishing  the  engravero  from  time  to  time 
with  the  requisite  plans  and  sections ;  correcting  the  proofs ; 
sundry  meetings  with  the  chairman  and  cx>mmittee  of  self  and 
assistants ;  and  generally  directing  and  superintending  all 
the  different  departments  of  engineering,  surveying,  level- 
ling, and  office-work  generally,  and  engraving  and  litho- 
graphing, &c.,  including  tavern  charges,  travelling  charges, 
and  material  charges,  &c. ;  also  including  enlarged  plans  oV 
part  of  the  Northampton,  Daventry,  Southam,  Leaming- 
ton, and  Warwick,  and  time  and  expense  of  surveyors,  &c. ; 
assisting  the  solicitors  with  books  of  reference  both  in  Lon- 
don and  the  country,  &c. ;  as  comprised  in  the  following 
items : — 

As  regards  the  London  and  Birmingham  extension  from  Northamp- 
ton to  Warwick,  and  Fenny  Compton  branch,  and  Northampton  and 
Weedon  sidings,  and  other  deviations  therefrom,  and  different  extra 
works,  &c. : — 

For  assistant  surveyors  and  engineers  in  the  works        £     s,    d. 
of  engineering  and  surveying,  and  services  ap- 
pertaining to  the  same,  between  Ist  Sept.  and 
3rd  Dec.  1845.   Engaged  equal  to  1000  days  .    3217  16    7 

For  travelling  and  personal  expenses,  and  other 
charges  for  the  engineers  and  surveyors  during 
the  above-named  term,  and  between  1st  Sept. 
and  drd  Dec.  1845 1863    5    7 

To  sundry  inn  and  tavern  charges,  posting,  and 
other  expenses  of  self  and  assistants,  engineers, 
surveyors,. messengers,  and  others,  between  1st 
Sept.  and  3rd  Dec.  1845  .        .        .        .      518  19    0 

To  sundry  petty  expenses  in  travelling,  for  post- 
boys, gates,  toll-bars,  messengers,  fare  by  rail- 
ways, and  other  expenses  of  self  and  assistants, 
engineers,  surveyors,  messengers,  clerks,  &c., 
between  1st  Sept.  and  3rd  Dec.  1845      .        .      141    8  10 

For  sundry  charges  for  materials,  in  ordnance  sheets, 
drawings,  tracings,  mapping,  maps,  plan- 
books,  and  other  things  and  matters,  for  the 
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1847-  ^    '•     ^• 

''     V     "^  piiiX>O0e  of  the  above  sunreysy  &c*,  between 

PaicHAKft  l8t  Sept.  and  3rd  Dec.  1846    .        .        .        .      129    5    5 

NsLSON.  '^o  office  work  generally,  as  before  described  at 

the  commencement,  between  Ist  Sept.  and 
Srd  Dec.  1846 622    O    O 

To  office  work  generaUy,  as  before  described,  be- 
tween drd  Dec.  1846  and  90th  Jnne,  1846, 
including  estimates  and  parliamentary  attend- 
ance         002    4    0 

To  different  general  extras  not  included  in  aboye^ 

between  1st  Sept.  and  3rd  Dec.  1846       .        .      160    0    0 

For  own  personal  services  between  Ist  Sept.  and 

drd  Dec.  1846 403    4    0 

For  parliamentary  plans  and  sections,  and  other 
and  several  matters  relating  to  the  **  Warwick 
and  Kapton  Canal  Route,"  and  the  **  Rugby 
Branch,"  and  certain  deviations  therefrom, 
&c.,  between  1st  Sept.  and  3rd  Dec.  1846      .    1960    0    0 

For  expenses  and  services  in  respect  of  the  said 
canal  deviations,  and  other  matters,  between 
Ist  Sept.  and  3rd  Dec.  1846     .        .        .        .    136  17    5 

£9664    0  10 


MeUor,  for  the  defendant^  obtained  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  further  and  better  particulars 
should  not  be  delivered  in  the  action. 

Martin  shewed  cause. — HigginMy.  Bde{a\  and  Renmey. 
Beresfard  (b\  are  in  point  to  shew  that  the  particulars 
given  in  this  action  are  sufficient  to  produce  the  result  of 
the  amount  claimed 

Pollock,  C.  B. — Those  cases  have  been  impugned  by 
other  judges.  We  have  now  learned  that  in  these  actions 
the  defendants  are  in  general  unacquainted  with  the  work 
which  has  been  going  on.  That  makes  a  great  difierence. 
Better  particulars  must  be  furnished. 

Parke,  B. — ^Experience  shews  that  actions  of  this  de- 
(a)  16  M.  &  W.  76.  {h)  Id.  78. 
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Bcription  are  in  general  brought  to  charge  persons  who  are         1847. 
quite  strangers  to  what  has  been  done,  and  who  have  not      ^kichji^d 
employed   the  plaintiff  otherwise  than  by   construction.  v* 

These  cases  are  now  better  understood  from  our  seeing 
more  of  them.  Here,  for  instance,  as  to  the  item  of  £518, 
it  should  be  stated  how  many  persons  were  fed,  and  for  how 
long,  so  as  to  explain  the  generality  of  that  item.  Particu- 
lars of  demand,  which  are  to  convey  information  to  persons 
only  constructively  liable,  should  be  more  explicit  on  that 
account. 

RoLFE,  B. — It  is  difficult  to  say  &  priori  what  should  be 
stated  in  particulars ;  but  when  I  see  that  a  party  has  fairly 
communicated  all  he  can,  I  should  not  be  very  nice  about 
petty  variances. 

Platt,  B. — '^ Engaged  equal  to  1000  days"  would  be 
satisfied  by  the  labour  of  1000  men  on  one  day.  The  de- 
fendants are  entitled  to  know  the  number  of  men  employed 
on  each  day. 

Rule  absolute. 


Sadler  and  Another  v.  Johnson.  -^pril  21. 

ixSSUMPSIT  on  a  guarantee.    The  defendant  pleaded  The  fonowing 

non  assumpsit,  and  otiier  pleas.  wi^  tiL  ex- 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  gSSf'lrt  ret 

after  last  Hilary  Term,  the  plaintifiSs  tendered  in  evidence  lating  to  **  the 

the  following  unstamped  guarantee,  given  by  the  defendant  waree,  and  ' 

to  them:-  ^^^^^ 

"  Gentiemen, — ^In  consideration  of  your  consigning  to  tion^our" 

my  friends,  Messrs.  Hyde,  Gardiner,  &  Co.,  of  Calcutta,  ^°^g^  ^ 

Mesm.  H.  Sc 
Co.,  of  Calcutta,  sixteen  casks  of  Sherry  wine,  and  engaging  to  pay  me  one  per  cent,  on  the 
amount  of  the  proceeds,  I  hereby  agree  to  goarantee  to  you  the  proper  sale  of  Uie  said  wines, 
and  the  payment  of  the  proceeds  in  doe  time.— J.  J." 
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1847.        sixteen  casks  of  Sheny  wine^  and  engaging  to  pay  me  one 

"     ^^^^      per  cent,  on  the  amount  of  the  proceeds,  I  hereby  agree  to 

V*  guarantee  to  you  the  proper  sale  of  the  said  vrines,  and  the 

Johnson.       °  _  /  ^    .     ^       .. 

payment  of  the  proceeds  m  due  time. 

**  J.  Johnson." 

On  the  part  of  the  defendant,  it  was  objected  that  this 
document  was  not  admissible  in  eyidence  for  want  of  a 
stamp,  inasmuch  as  it  did  not  fall  within  the  exemption 
of  the  Stamp  Act,  '^  relating  to  the  sale  of  any  goods, 
wares,  or  merchandize."  The  learned  judge  overruled  the 
objection,  and  a  verdict  was  found  for  the  plaintiff,  leave 
1)eing  reserved  for  the  defendant  to  move  to  enter  a  verdict 
for  him. 

Crawder  now  moved  accordingly,  for  a  rule  to  enter  a 
verdict,  or  for  a  nonsuit. — The  guarantee  was  not  admis- 
sible in  evidence  for  want  of  a  stamp.  The  Stamp  Act, 
55  Geo.  3,  c  184,  sched.  part  1,  tit  "Agreement,**  ex- 
empts from  duty  any  "  memorandum,  letter,  or  agreement, 
made  for  or  relating  to  the  sale  of  any  goods,  wares,  and 
merchandize."  This  document  is  not  an  agreement  of  that 
nature.  Its  primary  object  is  to  guarantee  the  due  pay- 
ment of  the  proceeds  of  the  sale,  in  consideration  of  the 
appointment  of  the  defendant's  friends  as  consignees,  and 
of  the  engagement  to  pay  the  defendant  one  per  cent  In 
Smith  V.  Cator  (a),  a  letter  from  a  principal  to  his  factor, 
containing  bills  of  exchange  drawn  upon  the  latter,  and  in 
which  the  principal  promised  to  provide  for  the  bills,  if 
certain  goods,  then  either  in  the  factor's  possession  or  about 
to  be  placed  in  his  hands,  should  remain  unsold  at  the  time 
of  the  bills  falling  due,  was  held  to  require  a  stamp.  There 
Abbotty  C.  J.,  after  adverting  to  the  exemption  of  the  Stamp 
Act,  says,  "  We  think  that  description  is  confined  to  in-» 
struments  whereof  the  sale  of  goods  is  the  primary  object, 

(a)  2  B.  &  Aid.  778. 
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and  it  appears  to  us  that  the  primary  object  of  this  letter        1847. 
was  the  obtaining  of  money  on  a  pledge  of  goods  expected       sadl«» 
to  arriye  in  England,  and  intended  to  be  placed  in  the  ^* 

,     ,  .  .  Johnson. 

hands  of  the  plaintiff  on  their  arrival."     In   Chanter  v. 

Dichinson  (a\  the  memorandum  was  as  follows : — '^  Send 
me  a  license  to  use  two  of  A.'s  patent  furnaces,  to  be  ap- 
plied to  a  singe  plate,  for  which  I  agree  to  pay  as  agreed, 
£25  as  a  patent-right,  and  which  is  to  include  iron-works, 
fire-bricks,  and  labour ;  engineers  or  furnace-builders'  time, 
to  superintend  or  fix  the  above  order,  to  be  paid  Qs.  per 
day ;"  and  this  was  held  not  to  be  within  the  exemption  of 
the  Stamp  Act,  as  either  the  primary  object  of  the  agreement 
was  the  license,  or  it  was  an  agreement  for  the  erection  of 
fixtures.  So  here,  the  sale  of  the  goods  is  a  mere  secondary 
or  coUateral  object.  Suppose  an  agreement  was  made  with 
a  shopkeeper,  that  he  should  sell  certain  goods  in  his  shop ; 
that,  in  one  sense,  would  relate  to  the  sale  of  goods,  but  it 
would  not  be  an  agreement  within  the  exemption  of  the 
statute. 

Parke,  B. — ^There  ought  to  be  no  rule.  In  cases  of  this 
kind,  it  may  be  difficult  to  draw  the  precise  line,  but  I 
think  that  this  agreement  clearly  relates  to  the  sale  of 
goods.  The  primary  object  was,  that  the  goods  should  be 
sold  through  the  agency  of  the  defendant's  friends  at  Cal- 
cutta. 

BoLFE,  B.,  concurred. 

Platt,  B. — The  exemption  in  the  Stamp  Act  is  for  the 
purpose  of  protecting  commerce,  and  ought  therefore  to 
receive  a  liberal  construction.  It  is  true  that  this  docu- 
ment in  some  degree  relates  to  the  sa^e  of  goods,  and  in 
some  degree  to  the  conduct  of  the  parties  who  are  to  sell 

(a)  5  Man.  &  G.  253 ;  6  Scott,  N.  R.,  102. 
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the  goods ;  but  ibat  is  onlj  part  of  the  machiiiery  by  which 
the  sale  is  to  be  effected.  The  agreement  contemplates  a 
sale  of  the  goods  by  certain  persons  at  Calcutta;  and  for 
the  purpose  of  effecting  that  object  the  guarantee  is  given. 
It  is  therefore  an  agreement  relating  to  that  contract  of 
sale,  which  was  the  primary  object  of  the  parties. 


Rule  refused. 


April  23.  D^B  d.  Hugh  Thomas  and  Others  v.  Bobbbts. 

MisL'  hf fee  of  Ejectment  for  a  messuage  and  land  in  the  county 

certain  pre-  of  Carnarvon.     The  declaration  contained  demises,  dated 

inisesy  devised 

the  same  to  his  the  16th  May,  1846 — Ist,  by  Hugh  lliomas  and  Thomas 

ISe.^th'«/  Williams;    2nd,  by  Henry  WiUiaras;   3rd,  by  William 

S^MtTwT*  Hugh  Thomas,  Hugh  nomas,  and  Margaret  Anne  Thomas; 

as  tenants  in  4th,  by  William  Hugh  Thomas;  5th,  by  Hugh  Thomas; 

In  kofUL  1845,'  6th,  by  Margaret  Anne  Thomas.     There  were  also  demises 

hl^ni  bf*^^l  ^y  *^®  ™^®  parties,  dated  the  8th  January,  1847. 

appointed  exe-  At  the  trial,  before  Coltmany  J.,  at  the  last  Camarron 

cutora,  who 

mana||;edthe  Asslzes,  it  appeared  that  the  ejectment  was  brought  to 

inftmtc^dren  recover  possession  of  a  farm  called  Tyddyn  Agnes,  of 

?'^'  ^''  ^^*  which  one  Hugh  Thomas  being  seised  in  fee,  by  his  will, 

1845  and  1846,  bearing  date  the  8th  April,  1819,  devised  the  same  to  his 

from  the  de.  SOU  William  Thomas  for  life,  with  remainder  to  trustees 

hi^  S«i  hi^  ^  preserve  contingent  remainders,  with  remainder  to  the 

possession  issue  of  his  Said  son  William  Thomas  as  tenants  in  common 

pnor  to  the 

death  of  W.T.:  in  fee,  with  remainders  over  in  default  of  issue.     On  the 

ti^eactsofthe  ^^^  April,  1845,  William  Tliomas,  the  tenant  for  life, 

TOtbi?d*t£1n-  *®^»  having  by  his  wiU  appointed  the  lessors  of  the  phdntiff, 

fsnt  children,  Hugh  Thomas  and  Thomas  Williams,  his  executors.     Hie 

and  that  the  ^ 

latter  might  Other  lessors  of  the  plaintiff  were  the  children  of  William 

maintain  eject- 
ment against 
the  defendant  without  any  preyioBB  notice  to  quit  or  demand  of  potioarien. 
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Thomas^  the  eldest  of  whom  was  onlj  fifteen  years  of  age. 
After  the  death  of  William  Thomas,  the  lessors  of  the 
plaintiff,  Hugh  Thomas  and  Thomas  Williams,  managed 
the  estate  for  the  infant  children  of  William  Thomas,  and, 
in  the  years  1845  and  1846,  received  rent  from  the  defend- 
ant, who  appeared  to  have  been  in  possession  prior  to  the 
death  of  William  Thomas.  On  those  occasions  they  gave 
the  defendant  receipts,  which  stated  the  rent  to  be  received 
by  them  as  executors  of  William  ITiomas,  When  the  last 
rent  was  paid,  Hugh  Thomas  (the  executor)  told  the  de- 
fendant, in  the  presence  of  the  widow  and  two  of  the 
children  of  William  Thomas,  that  notice  to  quit  would  be 
given  unless  the  defendant  consented  to  pay  an  additional 
rent  of  6/.  a  year,  to  which  he  assented.  This  ejectment 
was  brought  without  any  previous  notice  to  quit,  or  de- 
mand of  possession.  The  learned  judge  told  the  jury,  that 
unless  there  was  an  agreement  by  the  children,  or  by  some 
person  authorised  by  them,  that  the  defendant  should  con- 
tinue in  possession  as  tenant,  the  plaintiff  was  entitled  to 
recover ;  and  he  left  it  to  them  to  say  whether,  when  Hugh 
Thomas  received  the  rent,  he  acted  as  agent  for  the  children. 
The  jury  found,  that  '^  Hugh  Thomas  acted  merely  as  ex- 
ecutor, not  as  authorised  agent  for  the  children,  but  as 
next  fnend,  and  without  any  authority  to  act; "  and  the  ver- 
dict was  accordingly  entered  for  the  plaintiff  on  the  demises 
by  the  children. 

Townsend  now  moved  for  a  rule  nisi  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  on  the  ground  of  misdirection. — 
The  defendant  was  entitled  to  notice  to  quit.  The  fact  of 
his  having  been  allowed  to  remain  in  possession  for  nearly 
two  years  after  the  death  of  the  tenant  for  life  raises  a 
strong  presumption  that  a  tenancy  was  created.  In  Doe  d. 
Gates  V.  SomerviUe  (a),  where  a  rector  succeeded  to  a  rectory 

(a)  6  B.  &  C.  126. 
F  P  P  2 
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on  the  death  of  a  former  incumbent,  and  the  tenants  of  the 
former  incumbent  continued  in  posaession  for  some  months 
afterwards,  it  was  held  that  the  new  rector  could  not  main- 
tain ejectments  without  giving  them  a  notice  to  quit,  as  he 
must  be  presumed  to  have  assented  to  the  continuance  of 
their  tenancy  on  the  same  terms  as  before.     So,  where  a 
tenant  for  life  made  a  lease  for  years,  to  commence  on  a 
certain  day,  and  died  before  the  expiration  of  the  lease,  in 
the  middle  of  a  year,  and  the  remainder-man  received  rent 
from  the  lessee  (who  continued  in  possession,  but  not  under 
a  fresh  lease)  for  two  years  together,  on  the  days  of  pay- 
ment mentioned  in  the  lease;  that  was  held  evidence  from 
which  the  Court  might  presume  an  agreement  between  the 
remainder-man  and  the  lessee,  that  the  lessee  should  con- 
tinue to  hold  from  the  day  and  according  to  the  terms  of 
the  original  demise:  Roe  d.  Jordan  v.  Ward  {a).     \Parhey 
B. — ^This  case  is  different     A  next  friend  cannot  bind  an 
infant,  because  an  infant  cannot  appoint  an  agent.    If  an 
infant  makes  a  feoffinent  by  letter  of  attorney,  nil  operatur ; 
otherwise,  if  he  make  the  feofiment  in  person  (&).     The 
tenancy  from  year  to  year,  which  was  created  during  the 
life  of  William  Thomas,  ceased  at  his  death,  and  the  de- 
fendant then  became  tenant  by  sufferance  only.     Those  en- 
titled in  remainder  might  have  ejected  him  immediately, 
unless  they  had  done  some  act  by  which  they  made  him 
tenant  from  year  to  year.]    In  the  case  of  Maddon  d.  Baker 
V.  White  (e),  it  was  held,  that  where  an  infant  becomes  enti- 
tled to  the  reversion  of  an  estate  leased  from  year  to  year, 
he  cannot  eject  the  tenant  without  giving  the  same  notice 
as  the  original  lessor  must  have  given.     [PoUoch^  C.  B. — 
In  that  case  the  tenancy  from  year  to  year  was  good  against 
the  infant.]    Here  a  tenancy  has  been  created,  either  by 


(a)  1  H.  Bla.  96.  {h)  Chamb.  on  In&ncy,  433,  443. 

(c)  2  T.  R.  159. 
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ihe  children,  or  by  Hugh  Thomas  actug  as  their  agent.  1847. 
[Parke,  B. — That  is  the  fallacy  of  your  argument  An 
agreement  by  an  agent  cannot  bind  an  infant.  If  an  infant 
appoints  a  person  to  make  a  lease,  it  does  not  bind  the  infant, 
neither  does  his  ratification  bind  him.  There  is  no  doubt 
about  the  law :  the  lease  of  an  infant,  to  be  good,  must  be 
his  own  personal  act.] 

Per  Curiam  (a). — Bule  refused. 

(a)  PoUoci,  C.  B.,  Parke,  B.,  Ro^e,  B.,  and  PUUi,  B. 


Taylor  v.  Burgess.  Jlfof  3. 

(jr  •  T.  WHITE  moved  to  discharge  the  defendant  out  in  June,  1828, 
of  custody.     It  appeared  that  he  had  been  taken  in  exe-  ^„  ^^  in 
cution  upon  a  capias  ad  satisfaciendum  on  the  18th  June,  ««»*><»  npja 

*  *  a  Oft,  8ft.,  ftnd 

1828,  and  had  ever  since  remained  in  custody.     In  the  in  April,  1836, 
month  of  April,  1836,  the  plaintiff  died     The  defend-  died.   The 
ant's  affidavit  stated,  that  he  had  been  informed  and  be-  to^hlS^ 
lieved  that  no  legal  personal  representative  had  revived  the  *^  drfendant 
action,  or  had  taken  any  proceedings  whatever  since  the  upon  hia  ftffidft. 
death  of  the  plaintiff.     A  summons  had  been  taken  out  been  informed 
before  a  judge  to  discharge  the  defendant,  and  had  been  Sat  no^Sod 
served  upon  the  agent  for  the  attorney  on  the  record,  but  personal  rcpre- 

,  sentfttive  had 

it  was  not  attended  either  by  the  agent  or  the  attorney,  on  lerived  the 


the  ground  that  the  attorney  was  not  then  concerned  in  the  t^',^n  any  pro- 
business. — In  Broughton  v.  Martin  (a),  the  Court  discharged  <*«^">jK"  ^™*- 


a  defendant  out  of  custody  who  was  in  execution  at  the  death  of  the 
suit  of  a  plaintiff  some  time  since  deceased,  on  whose  part 
no  will  had  been  proved,  nor  any  administration  granted, 

(a)  1  Bos.  &  P.  176. 
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and  whose  family,  on  notice  of  a  motion  for  the  above  par- 
pose,  declined  to  interfere.  So,  in  Parkinson  v.  Horlock  (a), 
the  Court  discharged  a  defendant  out  of  custody  afler  the 
plaintiff's  death,  it  appearing  that  the  next  of  kin  did  not 
intend  to  take  out  administration,  the  rule  nisi  having  been 
served  on  the  next  of  kin.  In  Gore  v.  Wright  {b\  Cole^ 
ridgcy  J.,  decided,  that  where  a  defendant  is  in  execution 
and  the  plaintiff  dies,  a  rule  may  be  made  absolute  in  the 
first  instance  for  his  discharge,  on  production  of  an  affidavit 
by  the  next  of  kin,  that  it  is  not  his  intention  to  prove  any 
will,  or  to  take  out  administration. 

Pollock,  C.  B, — Your  objection  b  that  there  is  no  per- 
son who  can  give  a  legal  discharge  on  payment  of  the  debt, 
but  that  is  not  sufficiently  made  out. 

Parke,  B. — ^There  is  no  ground  laid  for  the  interference 
of  the  Court.  Still,  if  the  defendant  is  prepared  to  pay  the 
money  into  Court,  there  will  be  no  difficulty  in  getting  out 
of  custody. 

BoLFE,  B. — The  defendant  ought  to  have  ascertained 
that  there  was  no  personal  representative  of  the  plaintiff. 

Bule  refused, 
(a)  2  N.  R.  240.  (ft)  1  Dowl.  P.  C,  N.  S.,  864. 
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1847. 

The  Pacific  Steam  Navigation  Company  v.  Lewis.        May7» 

Assumpsit.— The  declaration  stated,  that  the  plain-  AdedaraUon 
tiffs,  at  the  time  of  the  making  of  the  promise,  &c.,  were,  and  pUdntiffa  were 
still  are,  a  body  corporate,  under  and  by  virtue  of  letters  ^*^™^*"J  ["^ 
patent  to  them  granted  by  our  sovereign  lady  the  Queen,  the  parpose  of 
That  in  and  by  the  said  letters  patent  it  was  and  is  (amongst  iteam  vessels, 
other  things)  declared  that  the  said  corporation  should  be  thesl^eidoDl 
established  for  the  purpose  of  providing  vessels  to  be  im-  S^Ju**"^**^ 
pelled  by  steam,  and  of  employing  the  same  upon  such  South  America« 

•  ..  -  ..  •i«ii«.in  the  Pacific 

stations  as  might  appear  to  be  expedient  within  the  limits  Ocean :  that 
therein  mentioned,  and  which  said  limits  were  by  the  said  at*thc^^iid- 
letters  patent  declared  to  be  alonir  the  shores  of  North  and  "^t's  reqaett, 

,       ,  ,  ^  parchased  of 

South  America  in  the  Pacific  Ocean,  &c     That  before  and  the  defendant, 
at  the  time  of  the  sale  and  delivery  to  the  plaintiffs  of  the  ant  sold  to  the* 
coals  hereinafter  mentioned,  the  plaintiffs  were  desirous  of  ^^"^^^^Jlj,?'^ 
purchasing  coals  of  a  good  and  suitable  quality  for  the  rappiyofthe 

-  7     ,  said  steam  ?e8- 

supply  and  use  of  steam  vessels  of  the  plaintiffs,  whereof  sels,  485  tons 
the  defendant  then  had  knowledge  and  notice.     That  the  j^  j^,  tkrcon- 
plaintiffs  heretofore,  to  wit,  on  &c.,  at  the  request  of  the  Jtw""  that 

*^  :»  J  »  1  they  were  "of  a 

defendant,  purchased  from  the  defendant,  and  the  defendant  laitabie  qoalitj 
then  sold  and  delivered  to  the  plaintiffs,  for  the  use  and  steam  Tessels, 
supply  of  the  said  steam  vessels,  a  large  quantity,  to  wit,  *dfp7^for  all 
485  tons  of  coals,  at  and  for  certain  prices  then  agreed  on  closed  furnaces 

or  stove  fires 
where  a  steady, 
strong,  and  lasting  heat  was  desirable ;  that  they  would  bum  with  little  or  no  smoke,  would  make 
but  a  small  quantity  of  ashes,  would  ignite  easily  with  a  good  draught,  would  open  and  swell  out, 
would  not  cake  and  unite  like  the  bituminous  coal,  and  would  bum  without  being  stirred."  The 
declaration  then  averred  that  the  defendant  promised  the  plaintiffs  that  the  coals  were  of  a 
suitable  quality  to  be  used  in  steam  vessek,  &c.,  and  stated  as  the  breach,  that  the  coals  were  not 
of  a  suitable  quality  to  be  used  in  steam  vessels,  (negativing  the  terms  of  the  contract  and  pro- 
mise), but,  on  the  contrary  thereof,  were  slow  and  difficult  of  ignition,  and  would  not  bum  in 
a  manner  useful  or  available  for  the  purposes  of  steam  vessels,  &c.  The  defendant  pleaded  (with 
other  pleas),  the  general  issue,  and  also  that  the  said  coals  were  of  a  suitable  quality  to  be  used 
in  steam  vessels,  &c.,  (traversing  the  terms  of  the  breach).  Prior  to  the  sale,  the  defendant 
delivered  to  the  plaintiffii  a  printed  advertisement  or  statement,  in  which  the  qualities  of  the 
coal  were  described  as  in  the  declaration.  Upon  the  sale  an  invoice  was  delivered  which  de- 
scribed the  coals  as  '*  steam  coals."  At  the  tri^l,  it  appeared  that  the  coals  were  unfit  for  steam 
vessels,  but  the  plaintiffs  failed  to  prove  that  the  printed  statement  or  advertisement  formed  any 
part  of  the  contract.  The  judge  at  Nisi  Prius  having,  by  consent,  referred  the  question  of 
amendment  to  the  Court : — Held,  that  the  Court  might  amend  the  declaration,  by  striking 
out  the  allegation  of  the  qualities  of  the  coal,  and  substituting  a  statement  that  the  coals  were  **  of 
fit  quality  for  working  steam  engines,  and  generating  steam  for  steam  engines." 


Lvwit. 
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1847.        by  and  between  the  plaintiffs  and  the  defendant  in  that  be* 

PacitiT      ^^^'  ^^'^  amounting  in  the  whole  to  a  laige  sum  of  money. 

Steam  Navi-   to  wit,  the  sum  of  266/.  I6s.y  upon  and  subject  to  the  fol- 

OATION  Co.  ,  . 

9.  lowing  terms  and  conditions,  (that  is  to  say),  that  the  said 

coals  should  be  and  then  were  of  a  fit^  proper,  and  soitable 
quality  to  be  used  in  steam  vessels,  [and  were  peculiarlj 
adapted  for  all  closed  furnace  or  stove  fires  where  a  strong, 
steady,  and  lasting  heat  was  desirable.     That  the  sfud  coals 
would  bum  with  little  or  no  smoke,  and  would  make  but  a 
small  quantity  of  ashes,  and  that  the  said  coals  would  ignite 
readily  with  a  good  draught,  and  would  open  and  swell  out, 
and  would  not  cake  and  unite  like  the  bituminous  coal,  and 
that  they  would  bum  without  being  poked  or  stirred.]   And 
thereupon,  in  consideration  of  the  premises,  the  defendant 
then  promised  the  plaintiffs  that  the  said  coals  then  were  of 
a  fit,  proper,  and  suitable  character  to  be  used  in  steam 
vessels,  [and  more  particularly  adapted  for  all  closed  furnace 
or  stove  fires,  where  a  strong,  steady,  and  lasting  heat  was 
desirable ;  that  the  said  coals  would  bum  with  littie  or  no 
smoke,  and  would  make  but  a  small  quantity  of  ashes,  and 
that  the  said  coals  would  unite  readily  with  a  good  draught, 
and  would  open  and  swell  out,  and  would  not  cake  and 
unite  like  the  bituminous  coal,  and  that  they  would  bum 
without  being  poked  or  stirred.]     And  the  plaintiffs  aver, 
that  although  the  plaintiffs,  then  and  upon  the  occasion  of 
the  said  sale  and  delivery  to  them  as  aforesaid,  took  and  re- 
ceived the  said  coals  from  the  defendant  upon  the  terms  and 
conditions  aforesaid,  and  afterwards,  to  wit,  on  &c,  paid  to 
the  defendant  the  price  and  value  thereof:  jet  the  defend- 
ant disregarded  his  said  prombe,  and  deceived  tiie  plaintiffi 
in  this,  to  wit,  that  the  said  coals  were  not  at  the  time  of 
the  said  sale  or  delivery  thereof,  or  at  the  time  of  the 
making  of  the  promise,  or  at  any  time  afterwards,  of  a 
quality,  fit,  proper,  or  suitable  for  use  in  steam  vessels, 
&c,  (negativing  the  terms  of  the  contract  and  promise 
alleged) ;  but  on  the  contrary  thereof,  the  plaintiffs  in  fact 
say,  that  they  having,  after  the  making  of  the  said  promise 
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of  the  defendant,  and  in  reliance  upon  the  same,  to  wit,  on        1847. 
&C.,  caused  the  said  coals  to  be  shipped  and  conveyed  in  a       pl^ino 
certain  vessel  to  certain  ports  and  places  within  the  limits   Stbam  Navi- 

,  OATION  Co. 

mentioned  in  the  said  letters  patent,  to  wit,  to  Valparaiso 
and  Lima,  for  the  use  and  supply  of  the  steam  vessels  of 
the  plaintiffs  there,  and  at  other  ports  and  places  within  the 
limits  aforesaid ;  and  having  then  caused  the  said  coals  to  be 
placed  in  a  certain  closed  furnace  and  stove  fires  in  certain 
steam  vessels  of  the  plaintiffs,  then  plying  with  goods  and 
passengers  for  hire  and  reward  to  the  plaintiffs  within  the 
limits  aforesaid,  to  wit,  from  Valparaiso  to  Callao,  and  in 
which  said  fires  a  strong,  steady,  and  lasting  heat  was  de- 
sirable,  (and  which  said  fires  then  were  of  the  description 
ordinarily  used  and  proper  to  be  used  in  steam  vessels), 
where  there  was  a  good  draught,  the  ssud  coals  then  proved 
to  be  and  then  were  very  slow  and  difficult  of  ignition,  and 
would  not  and  could  not  be  made  to  burn  in  a  manner  to  be 
at  all  useful  or  available  for  the  purposes  of  the  said  steam 
vessels,  and  were  found  to  be  and  were  very  unsuitable  and 
improper  for  the  purpose  of  being  used  in  steam  vessels,  and 
wholly  unfit  for  and  unusable  in  the  same,  and  the  said 
coals  in  burning  and  consuming  then  also  emitted  and  dis- 
charged very  large  and  unusual  quantities  of  sulphurous, 
dense,  noisome,  and  offensive  smoke,  and  made,  deposited, 
and  produced,  and  were  resolved  into,  very  large  and  un- 
usual quantities  of  ashes  and  sand,  and  to  such  an  extent 
that  all  the  cabins,  apartments,  decks,  and  other  parts  of 
the  said  vessels,  and  the  furniture,  fittings,  stores,  and  pro- 
visions of  and  belonging  to  the  same,  and  the  air  in,  upon, 
over,  and  about  the  same  became  and  were  covered,  filled, 
and  impregnated  with  the  smoke  and  ashes,  &c 

Pleas. — ^First,  non  assumpsit  Secondly,  that  the  plain- 
tiffs were  not  nor  are  a  body  corporate  under  or  by  virtue 
of  the  said  letters  patent.  Thirdly,  that  the  said  coals  were 
of  a  fit,  proper,  and  suitable  quality  to  be  used  in  steam 
vessels,  and  were  peculiarly  adapted  for  all  closed  furnace 
or  stove  fires,  where  a  strong,  steady,  and  lasting  heat  was 
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1847.         desirable ;  and  that  the  said  coals  would  bum  with  little  or 

Pacific       ^^  smoke,  and  would  make  but  small  quantities  of  ashes ; 

Steam  Navi-   an^j  that  the  said  coals  would  iimite  readily  with  a  sood 

QATION  Co.  -O  ^  O 

V.  draught,  and  would  open  and  swell  out,  and  would  not  cake 

and  unite  like  the  bituminous  coal,  and  that  they  would 
bum  without  being  poked  or  stirred,  according  to  the  true 
intent  and  meaning  of  the  said  promise  of  the  defendant  in 
that  behalf. — Issues  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  ac- 
tings after  last  Michaelmas  Term,  it  appeared  that  the 
plaintiffs  were  a  company  incorporated  by  charter,  for  the 
purpose  of  providing  steam  vessels,  to  be  employed  in  oer^ 
tain  stations  in  the  Pacific  Ocean ;  and  that  the  chairman 
of  the  company  was  introduced  to  the  defendant,  who  was 
the  owner  of  certain  coal  mines  at  Llanelly  in  South  Wales, 
called  the  Cwm  Vale  Colliery,  with  the  view  of  becoming 
the  purchaser  of  the  produce  of  those  mines  on  behalf  of 
the  company.  On  that  occasion  the  defendant  handed  to 
the  chairman  the  foUowing  printed  document:— 

"  Llanellt  Cwm  Vale  Steam  Coai^ 

'^  This  coal  bums  with  littie  or  no  smoke,  and  makes 
but  a  small  quantity  of  ashes.  The  few  clinkers  from  it 
do  not  adhere  to  the  bars,  and  are  easily  removed,  requir- 
ing the  fires  to  be  cleaned  out  much  seldomer  than  when 
the  common  bituminous  coal  is  used.  From  the  great 
strength  and  durability  of  this  coal,  a  saving  will  be  ef- 
fected by  its  use  over  the  bituminous  coals  generally  em« 
ployed  fully  equal  to  one-fourth,  or  four  tons  will  go  as  far 
as  five  tons,  which  is  of  the  greatest  importance  to  steam 
packets.  It  is  peculiarly  adapted  for  breweries,  distilleries, 
and  all  closed  furnace  or  stove  fires,  where  a  strong,  steady 
heat  is  required. 

'^  Directions  for  its  use. 
'^  This  coal  ignites  readily  with  a  good  draught,  and 
opens  and  swells  out  in  a  peculiar  manner,  but  does  not 
cake  and  unite  like  the  bituminous.    It  will  bum  up  with- 
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out  being  poked  or  stirred,  and  does  best  with  a  thin  fire ;        1847- 
poking  checks  rather  than  rouses  the  fire,  and  should  not       pacific 
be  allowed.     The  fire  should  be  fed  reeularly  in  moderate  S^^**  ^>^*' 

^  J        GATION  Co. 

quantities  at  a  time.     The  supply  should  be  thrown,  and  9. 

not  raked,  over  the  sur&ce  of  the  fire,  forming  over  it,  as 
far  as  possible,  an  equal  layer.  The  coal  being  much 
stronger  than  that  generally  used,  a  smaller  quantity  is 
required  at  a  time.  Attention  should  be  paid  to  this,  and 
a  little  experience  will  teach  the  judicious  manner  of  using 
it ;  but  the  necessity  of  allowing  it  to  bum  without  much 
stirring  cannot  be  too  strictly  attended  to.  When  dust  and 
ashes  collect  on  the  bars  of  the  furnace,  the  poker  should 
be  used  from  underneath,  to  clear  and  freshen  the  fire, 
being  careful  not  to  disturb  the  surface  too  much.  The 
bars  of  the  furnace  should  be  full  three  quarters  of  (but  not 
exceedmg)  an  inch  apart,  and  about  five  or  six  inches  of 
fire  on  them  is  found  to  answer  best.  This  coal  is  shipped 
on  board  small  class  vessels,  at  the  Old  Dock  in  Llanelly 
harbour,  or  on  board  vessels  of  such  size  as  require  to  be 
loaded  afloat,  at  the  neighbouring  harbour  called  Bury 
Port,  where  ships  of  any  tonnage,  up  to  2000  tons  burthen, 
can  be  kept  afloat  in  dock.  All  orders  for  coal,  or  applica- 
tion by  letter  for  any  further  particulars,  to  be  addressed  to 

"  The  Agent  for  D.  Lewis,  Esq., 

«  Cwm  Vale  Colliery  OflSce, 

"  Llanelly,  South  Wales." 

The  plaintifis  afterwards  purchased  of  the  defendant  485 
tons  of  these  coals,  and  received  the  following  invoice : — 

"  Cwm  Vale  Colliery,  Llanelly. 
^'  The  Directors  of  the  Pacific  Steam  Navigation  Company 

to  David  Lewis,  Esq. 

«  June  24,  1840.— To  485  tons  of  Lewis'  Lla- 
nelly Cwm  Vale  steam  coals,  shipped  for  the 
barque  Portsea,  Captain  Samuel  Thomas 
Yetts,  bound  for  Valparaiso,  11*.  per  ton .  £266  15  0" 
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The  coal  having  been  taken  on  board  the  plaintaffs' 
p  sels,  was  found  to  be  unfit  for  steam  purposes,  and  incapa- 

Stbam  Navi-  i)ie  of  generating  steam,  and  also  to  contain  large  quanti- 
V.  ties  of  sulphur,  which  had  an  injurious  effect  upon  the 

engineers,  passengers,  and  crew.     On  the  part  of  the  de- 
fendant, it  was  contended  that  the  contract  alleged  in  the 
declaration  was  not  proved,  inasmuch  as  the  printed  docu- 
ment formed  no  part  of  the  contract,  but  was  a  mere  state- 
ment of  the  quality  of  the  coaL     The  Lord  Chief  Baron 
was  of  that  opinion,  and  on  the  plaintiffs  applying  to  him 
to  amend  the  declaration  by  striking  out  the  parts  within 
brackets,  and  inserting  therein  '^  that  the  coals  were  of  fit 
quality  for   working  steam  engines,   and  for  generating 
steam  for  steam  engines,"  the  learned  judge  declined  to  do 
so,  on  the  ground  that  there  was  no  evidence  to  support  the 
proposed  amendment.      It  was  subsequently  agreed  that 
the  question  of  amendment  should   be  referred  to  the 
Court.     The  jury  found  a  verdict  for  the  defendant  on  the 
first  issue,  and  for  the  plaintiffs  on  the  other  issues. 

The  Attorney- General  had  obtained  a  rule  to  shew 
cause  why  the  verdict  for  the  defendant  on  the  first  issue 
should  not  be  set  aside,  and  the  plaintiffs  be  at  liberty  to 
amend  the  declaration  and  record,  and  a  new  trial  had 
upon  such  terms  as  the  Court  should  direct ;  against  which 

Watson  [Cleasby  with  him)  shewed  cause. — First,  there 
is  no  evidence  to  support  the  proposed  amendment.  The 
advertisement  or  printed  paper  contains  a  mere  description 
of  the  quality  of  the  coal ;  in  no  part  of  it  is  there  found 
any  such  contract  as  the  plaintiffs  are  desirous  of  stating  in 
the  declaration.  The  order  was  given  for  that  particular 
coal  called  '^  steam-coal,"  not  for  coal  fit  for  working  steam- 
engines,  and  for  generating  steam  for  steam-en^nes.  Where 
a  party  purchases  a  chattel  for  a  certain  specific  purpose, 
there  is  a  warranty  on  the  part  of  the  seller  that  the  chattel 
shall  be  fit  for  that  purpose ;  but  where  the  party  orders  a 
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chattel,  believing  that  it  will  answer  a  particular  purpose,         1847. 
the  vendor  complies  with  the  terms  of  the  contract  by  de-       pa^cific 
livering  a  chattel  of  the  description  ordered,  though  it  may  Stbam  Na vi- 
be imfit  for  the  purpose  to  which  the  vendee  wished  to  apply  9. 
it     In  the  case  of  Clianter  v.  Hophins  (a),  the  defendant 
sent  to  the  plaintiff,  the  patentee  of  an  invention  known 
as  ^'Chanter's  smoke-consuming  furnace,"  the  following 
written  order : — "  Send  me  your  patent  copper  and  appa- 
ratus, to  fit  up  my  brewing  copper  with  your  smoke-con- 
suming furnace."    The  plaintiff  accordingly  put  up  one  of 
his  patent  furnaces  on  the  defendant's  premises ;  but  it  was 
found  useless  for  the  purposes  of  a  brewery,  and  the  Court 
held  that  there  was  no  implied  warranty  on  the  part  of  the 
plaintiff  that  the  furnace  supplied  should  be  fit  for  the  pur- 
poses of  a  brewery ;  but  that  the  defendant  having  defined 
by  the  order  the  particular  machine  to  be  supplied,  the 
plaintiff  performed  his  part  of  the  contract  by  supplying 
that  machine. 

Secondly,  the  amendment  cannot  be  made  under  the 
3  &  4  WilL  4,  c  42,  s.  23.  That  statute  enables  the 
judge  to  amend,  in  case  of  a  '^  variance  in  any  particular  in 
the  judgment  of  such  judge  not  material  to  the  merits  of 
the  case,  and  by  which  the  opposite  party  cannot  have  been 
prejudiced."  But  the  effect  of  the  proposed  amendment 
would  be  to  substitute  an  entirely  different  contract.  Bra- 
shier  V.  Jackson  {b\  and  Boucher  v.  Murray  (c),  are  authori- 
ties to  shew  that  in  such  case  the  Court  has  no  power  to 
amend  under  the  statute.  The  defendant  would  have  been 
prejudiced  by  the  amendment  made  at  the  trial,  inasmuch 
as  if  the  contract  had  been  truly  stated,  he  would  have  paid 
money  into  court.  But  if  this  is  an  application  to  the 
general  jurisdiction  of  the  Court,  the  rule  should  have  been 
moved  on  affidavits,  in  order  that  the  defendant  might  be 
enabled  to  answer  the  facts.     {Pollock^  C.  B. — That  might 

(a)  4  M.  &  W.  899.     (Jb)  6  M.  &  W.  549.      (c)  6  Q.  B.  362. 


Pacivic 
Stbam  Navi- 
gation Co. 

V. 
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1847.        be  80  if  the  defendant  moved  on  a  state  of  facts  which  did 
not  appear  at  the  trial,  but  it  is  not  so  here.] 

The  Court  then  called  on 

Martin  and  Fkq}san  to  support  the  rule. — First,   thex^ 
was  evidence  to  go  to  the  jury  of  a  contract  for  the  sale 
of  coals  of  fit  quality  for  working  steam-engines  and  gene- 
rating steam  for  steam-engines.     The  case  resembles  tfaa^ 
of  Power  V.  Barham  {a)y  where,  in  an  action  for  breach  of 
warranty  of  pictures,  it  was  proved  that  the  defendant  at 
the  time  of  the  sale  gave  the  following  bill  of  parcels : — 
"  Four  pictures,  Views  in  Venice,  CanalettOy  £160;"  and  it 
was  held  to  have  been  rightly  left  to  the  jury  to  say,  whe- 
ther the  defendant  had  contracted  that  the  pictures  were 
those  of  the  artist  named,  or  whether  his  name  had  been 
used  merely  as  matter  of  description  or  intimation  of  opin- 
ion.     So  in  this  case,  it  was  for  the  jury  to  say  whether 
the  contract  was  for  a  particular  coal  called  steam-coal,  or 
whether  it  was  for  coal  fit  for  generating  steam  for  steam 
vessels. 

Secondly,  the  Court  has  power  to  amend.  Before  the 
3  &  4  Will.  4,  c.  42,  amendments  by  reason  of  variance 
were  frequently  allowed  on  application  to  the  Court  That 
was  done  in  the  case  of  Swallmo  v.  Beaumont  (b).  But  this 
amendment  may  be  made  under  the  statute.  The  phrase 
^'  not  material  to  the  merits  of  the  case,"  means  not  mate- 
rial to  the  substantial  controversy  between  the  parties. 
Every  amendment  is,  in  one  sense,  material  to  the  merits 
of  the  case,  or  it  would  be  useless  to  make  it.  ^Pollock, 
C.  B. — '^  Not  material  to  the  merits  "  means  not  material 
to  the  real  question  at  issue  between  the  parties.]  The 
meaning  of  the  statute  is,  that  if  there  shall  be  a  variance 
between  the  setting  forth  on  the  record  and  the  proof  of 

(a)  4  Ad.  &  E.  473.  (b)  2  B.  &  AW.  7«5. 
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any  contracty  an  amendment  may  be  made,  provided  the         1847. 

partiea  have  notice  that  the  matter  to  be  decided  is  the       pacific' 

same  matter  in  respect  of  which  the  amendment  is  to  be  Stkau  Navi. 

made.   Here  the  defendant  has  pleaded,  and  came  to  prove,  v. 

that  the  coal  was  fit  for  generating  steam  in  steam  vessels ; 

he  could  not  therefore  be  prejudiced  by  the  amendment. 

The  power  to  amend  should  be  co-eztensiye  with  the  right 

which  the  plaintiiF  formerly  possessed  of  inserting  several 

counts.     In  Smith  v.  Knowelden  (a),    Tindal^  C.  J.,  says : 

*^  The  object  of  the  legislature  in  passing  the  statute  being 

to  prevent  the  necessity  of  multiplying  counts,  it  would  be 

unjust  to  tie  a  plaintiff  down  to  the  restrictions  imposed  by 

the  new  rules  of  pleading,  if  he  were  not  at  the  trial  to 

have  the  full  benefit  of  the  power  of  amendment  intended 

to  be  conferred  by  this    section."    And  in  Sainsbury  v. 

Matthews  (6),  Parhey  B.,  says,  *^  Unless  the  judges  are  very 

liberal  in  the  allowance  of  amendments,  the  rule  which 

binds  a  plaintiff  to  one  count  will  operate  very  harshly." 

There  are  numerous  instances  in  which  the  statement  of 

the  contract  has  been  amended  in  more  material  respects 

than  in  the  present  case :  Parry  v.  Fairhurst  (c),  Evans  v. 

Fryer  (rf),  Ward  v.  Pearson  (e),  Chapman  v.  Sutton  (/),  Dim" 

nwck  V.  Sturla  (jr),   Clarke  v.  Morrell{h)y  Jacob  v.  Kirk(i), 

WatsoTiy  in  reply,  cited  Davis  v.  Preece  (A),  and  Brooks  v. 
Blanchard  (/)• 

Pollock,  C.  B. — At  the  trial  of  this  cause,  k  was  ob- 
jected that  the  contract  was  not  proved,  and  I  directed  the 
jury  to  find  a  verdict  for  the  defendant  on  the  first  issue. 

(a)  2  Man.  &  G.  664.  (^)  14  M.  &  W.  768. 

{b)  4  M.  &  W.  843.  (A)  1  Man.  &  G.  841. 

(c)  2  C,  M.,  &  R.  190.  (i)  2  Moo.  &  Rob.  221. 

(d)  10  Ad.  &  £.  609.  (k)  5  Q.  B.  440. 
(«)  6  M.  &  W.  16.         .  (0  1  C.  &  M.  779. 
(/)  3  Dowl.  &  L.  646. 
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1847.         An  application  was  made  to  amend  the  declaration,  iirhich 

"pAcinc       ^  refused,  not  because  I  entertained  any  doubt  of  my  power 

Steam  Navi-  to  amend  under  the  statute,  but  because  I  thought  that  the 

OATION  Co.  ^-ilj  i_ 

ff .  Statement  of  the  contract,  even  when  amended,  could  not  be 

proved.     An  arrangement  was  then  made  that  the  matter 
should  come  before  the  Court  on  a  motion  for  a  new  trial,  and 
that  the  parties  should  be  in  the  same  position  as  if  the  amend- 
ment had  been  made  at  Nisi  Prius.     There  was,  no  doubt,  a 
contract  for  the  sale  of  coal  represented  to  be  ''  steam-coAl," 
either  as  being  a  particular  description  of  coal  so  called,  or 
as  being  coal  fit  for  generating  steam  for  steam  yessels.  Such 
a  contract  would  be  satisfied  by  the  delivery  of  that  kind 
of  coal  called  ^^steam-coal,"  or  by  the  delivery  of  coal  fit  for 
generating  steam  in  steam  vessels.  The  real  question  then  is, 
what  is  the  meanmg  of  the  term  '^  steam-coal  ?  "    That  is  a 
question  for  the  jury,  and  not  for  us,  to  decide.  I  agree  that 
we  ought  to  be  most  liberal  in  making  amendments.     The 
power  to  amend  was  given  contemporaneously  with  the  re- 
striction imposed  upon  a  plaintiff  or  defendant  of  inserting 
several  counts  or  pleas,  and  I  think  that  great  injustice 
would  be  done,  unless  the  Courts,  in  their  administration  of 
the  law,  should  make  the  remedy  co-extensive  with  the 
mischief  intended  to  be  prevented.     It  is  wrong  to  suppose 
that  this  amendment  would  substitute  one  contract  for 
another.    There  is,  in  truth,  only  a  mistake  about  the  same 
contract.    Suppose  there  had  been  two  counts  in  the  decla- 
ration, the  one  framed  on  the  invoice,  and  the  other  on  the 
express  warranty  contained  in  the  advertisement,  an  appli- 
cation would  most  probably  have  been  made  to  strike  ont 
one  of  the  counts,  on  the  ground  that  there  were  not  in 
fact  two  contracts,  but  one  only.     There  is  but  one  con- 
tract, whether  it  is  to  be  proved  by  the  advertisement,  or  by 
the  invoice,  or  by  both.     This,  then,  is  a  case  in  which  a 
plaintiff  proceeding  on  a  contract  has  failed  by  reason  of  a 
variance  in  his  statement  of  it»  and  I  think  that  we  are  at 
liberty  to  direct  an  amendment    It  must  be,  however,  on 
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payment  of  costs,  with  liberty  for  the  defendant  to  plead 

^«  ^<>V0-  Pacific 

Stbam  Navi- 
__  _-_  -,  ,,  -Mi.i        OATiojr  Co. 

Parke,  B. — I  am  of  the  same  opimon.     Early  m  the  v. 

discussion  I  thought  that  the  amendment  might  be  made^ 
if  not  under  the  statute,  yet  by  virtue  of  the  general  juris- 
diction which  the  Courts  exercise  in  many  cases  after  trial 
and  before  final  judgment.  The  doubt  which  I  at  one  time 
entertained  was,  whether  this  case  was  within  the  statute ; 
but  that  doubt  is  entirely  removed.  It  is  clear  there  is 
only  one  contract.  If  there  had  been  two  contracts,  the 
declaration  should  have  contained  two  counts;  and  upon  an 
application  to  a  judge  to  strike  out  one  of  them,  the  plain- 
tiff must  have  shewn  that  he  bon&  fide  intended  to  pro- 
ceed on  both.  Mr.  Watson  suggests  that  there  are  two 
contracts,  the  one  on  the  advertisement,  or  a  laudatory  con- 
tract, the  other  on  the  invoice.  Upon  looking  at  what 
j)assed  at  the  trial,  there  is  no  pretence  for  saying  that  the 
plaintifis  were  proceeding  on  two  different  contracts,  but 
only  on  the  contract  contained  in  the  invoice.  They  have 
incorporated  in  their  declaration  some  of  the  qualities  men- 
tioned in  the  advertisement,  but  it  turns  out  that  the  ad- 
vertisement is  not  parcel  of  the  contract.  Those  particulars 
therefore  may  be  struck  out,  and  the  proper  contract  alone 
stand.  I  agree  that  the  amendment  is  in  a  particular  not 
material  to  the  merits  of  the  case.  By  the  term  **  merits 
of  the  case,''  I  understand  the  substantial  merits  of  the 
case.  Here  the  plaintiffs  allege  that  there  has  been  a  con- 
tract, by  which  the  defendant  sold  to  them  a  certain  quan- 
tity of  coals,  subject  to  the  terms  and  conditions  that  the 
coal  was  fit  and  proper  to  be  used  in  steam  vessels,  and 
they  assign  as  a  breach  that  the  coal  was  not  fit  and  proper 
for  the  use  of  steam  vessels.  Then  the  substantial  merits 
of  the  case  are,  whether  the  coal  was  fit  and  proper  to  be 
used  in  steam  vessels ;  the  other  qualities  described  in  the 
advertisement  are  immaterial.     The  defendant  might  have 

VOL.  XVI.  GOG  M.  W. 
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1847*        been  prejudiced  by  the  amendment,  if  he  could  not  have 
p   ^     "      piud  money  into  court ;  so  that,  if  the  judge  had  decided 
Stsam  Natx-  that  the  amendment  should  be  made  instanter,  and  the  de- 
9.  fendant  had  said  that  he  was  prejudiced  on  that  ground, 

the  judge  would  have  postponed  the  trial     Howeyer,  in 
consequence  of  the  reservation  of  the  point  for  the  opinion 
of  the  Court,  we  are  in  a  situation  to  do  strict  justice,  pro- 
yided  we  are  satisfied  that  the  amendment  does  not  aflfect 
the  substantial  merits  of  the  case.     The  next  question  is, 
whether  there  was  any  evidence  to  shew  that  there  was  in 
fact  a  variance,  or  whether  there  was  no  contract  of  the 
kind  stated  in  the  declaration ;  for  if  it  should  turn  out 
that  there  was  no  contract  for  the  sale  of  coal  which  would 
answer  the  purposes  of  steam  navigation,  but  only  of  a 
particular  article  called  '^  steam  coal,"  the  plaintiff  could 
not  succeed  in  this  action.      According  to  the  case  of 
Chanter  v.  Hopkins,  that  question  depends  upon  the  terms 
of  the  order ;  and  I  think  that  there  is  some  evidence  to 
shew  that  there  may  be  a  variance  in  the  description,  and 
not  a  total  absence  of  contract.    We  ought  not,  therefore, 
to  conclude  the  plaintiff  from  submitting  the  case  to  a 
jury. 

BoLFE,  B. — I  do  not  altogether  concur  with  the  rest  of 
the  Court,  but  I  quite  agree  with  the  last  observation  of 
my  Brother  Parke,  If  it  turns  out  that  the  contract,  as 
alleged,  is  not  proved,  and  the  plaintiff  shews  that  there  is 
in  fact  such  a  contract,  though  improperly  stated,  I  think 
that  we  are  at  liberty  to  amend.  But  I  own  I  have  great 
difficulty  in  saying  that  the  present  objection  is  one  for 
amendment.  By  the  statute,  the  power  of  amendment  is 
given  in  cases  where  there  is  a  variance  between  the  proof 
and  recital  of  (amongst  other  things)  a  contract  in  any  par- 
ticular ''not  material  to  the  merits  of  the  case."  That 
cannot  mean  strictly  '^not  material  to  the  merits;"  for,  in 
such  case,  it  would  be  useless  to  amend.     Some  construe- 
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tion  muBt  be  put  upon  those  words^  and,  in  my  opinion,         1847. 

they  mean  not  material  to  the  real  merits  of  the  case.    The       pacific 

statute  goes  on  to  say,  **  and  by  which  the  opposite  party   Stbam  Navi- 

cannot  have  been  prejudiced."    I  do  not  understand  how  v. 

any  case  can  come  within  that  provision,  when,  ex  con- 

cessis,  the  party  must  have  been  prejudiced  in  his  defence, 

since,  in  consequence  of  the  amendment,  he  must  make  a 

new  defence  ab  initia     It  seems  to  me  that  the  statute 

does  not  apply  to  such  a  case.     I  have  stated  the  doubt 

which  is  raised  in  my  mind,  but  as  my  learned  brothers  are 

of  a  different  opinion,  the  rule  will  be  absolute  for  a  new 

triaL 

Platt,  B. — The  question  is,  whether  the  plaintiff  can 
amend  his  declaration ;  and  that  depends  upon  whether  the 
amendment  is  material  to  the  substantial  merits  of  the  case, 
and  is  one  by  which  the  defendant  could  not  be  prejudiced 
in  his  defence.  It  seems  to  me  that  the  amendment  was 
not  material  to  the  substantial  merits  of  the  case,  but  only 
material  to  the  form  in  which  those  merits  should  be  brought 
before  the  jury.  I  do  not  agree  with  my  Brother  Rolfe  in 
thinking  that  the  defendant  was  in  any  degree  prejudiced 
by  the  amendment  If  he  had  been,  he  might,  under  the 
latter  part  of  the  section,  have  applied  to  the  judge  to  post- 
pone the  trial.  That  being  so,  there  were  in  this  case  two 
questions  to  be  tried ;  first,  whether  the  contract  as  alleged 
was  entered  into ;  and  secondly,  whether  it  was  broken.  If 
in  fact  the  defendant  made  such  a  contract,  and  if  upon  the 
amendment  the  plaintiff  would  be  entitled  to  recover,  it 
seems  to  me,  that,  since  the  plaintiffs  are  restricted  to  one 
count,  they  ought,  in  common  justice,  to  be  enabled  to  put 
the  real  contract  on  the  record. 

Rule  absolute. 


QO  Q  2 
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1847. 

April  15.  Hill  v.  William  Frederick  Brown. 

Hie  trial  of  a  -LiUSH  had  obtained  a  rule,  calling  on  Mary  Brown  to 

assizes  was  shew  cause  why  the  plaintiff's  costs  of  the  day  should  not 

orferoT^^  ^  taxed,  pursuant  to  an  order  of  Nisi  Prius.     It  appeaiied 

priQs,  on  pay.  fy^j^  ^^  affidavits,  that  the  action  was  in  tort;  and  on 

ment  by  the 

defendant  of  the  9th  of  July,  1846,  an  order  of  Nisi  Prius  was  made  at 

day,  "  to  be  the  Hertfordshire  assizes  to  postpone  the  trial,  on  payment 

d^^diint^  by  the  defendant  of  the  costs  of  the  day  "to  be  taxed." 

before  my  ?er-  The  defendant  died  on  the  14th  of  that  month,  leaving 

diet  in  the  .  .  .  »  -& 

cause,  and  be-  Mary  Brown  his  wife  and  executrix.  On  the  5th  of 
of  nisiprins^  November,  the  order  of  Nisi  Prius  was  made  a  rule  of 
was  made  a        court-  The  Master  declined  to  tax  the  costs:  and  a  judge's 

rule  of  court.  ^  '  •*    ^ 

The  suit  haTiog  summons,  Calling  on  Mrs.  Brown  to  shew  cause  why  the 
2,  c,  9,  s.  1),  *  taxation  should  not  take  place,  had  been  dismissed  at 
^^^^l    chambers  with  costs. 

calline  on  the 
defendant's  ex- 
ecutrix to  shew       Petersdorff  shewed  cause  for  Mrs.  Brown. — This  rule  is 

mts should  *  intitled  "John  Hill  t;.  William  Frederick  Brown."  Now, 
^c  remed^for  ^  Brown  died  before  any  verdict  had  been  given,  no  sudi 
recovering  the    guit  now  exists.    How  Can  Mrs.  Brown,  who  is  not  a  party 

costs  under  1  &  , 

2  Vict.  c.  110,  to  the  suit  (a),  be  called  on  to  pay  costs  of  the  day  on  ac- 
ciear'as^I^^f  count  of  her  testator,  the  defendant,  not  having  proceeded 
an  executrix,      f^  ^^^1  ?    If  a  party  to  a  cause  dies  before  the  commission 

day  of  the  assizes  at  which  it  is  to  be  tried,  the  suit  does 
not  abate  (&) ;  but  if,  after  that  day  and  before  verdict,  he 
dies,  which  is  this  case,  the  suit  abates  by  the  express  pro- 
vision of  17  Car.  2,  c.  8,  s.  1.  Though  the  order  of  Niai 
Prius  to  pay  costs  of  the  day  could  have  been  enforced  by 
attachment  against  the  defendant  had  he  survived,  it  is  by 


(a)  Hayward  v.  Qiffardy  4  M.         {b)  Jaochs  v.  Mmic<mi,  3  Bob. 
&  W.  194;  EtfOM  V.  Reeg,  2  Q.      &  P.  149. 
B.dd4. 
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no  means  dear  that  he  could  have  been  sued  upon  it»  as  on         1847. 
an  agreement  to  pay  them  (a). 

Lttak^  in  support  of  the  rule. — The  plaintiff  seeks  taxa- 
tion of  the  costs,  as  a  preliminary  essential  to  his  enforcing 
the  order  of  Nisi  Prius^  by  which  the  deceased  defendant 
agreed  to  pay  them.  \Parhey  B. — No  such  taxation  could 
take  place,  unless  Mrs.  Brown  had  been  a  party  to  the 
order  of  Nisi  Prius.]  The  abatement  of  the  suit  by  the 
defendant's  death  did  not  cancel  or  affect  the  order  made  in 
his  lifetime.  The  plaintiff  seeks  to  tax  the  costs,  in  order 
that  he  may  then  consider  his  remedy  by  action  or  scire 
facias,  or  under  1  &  2  Vict.  c.  110,  s.  18,  by  which  he  has 
a  remedy  for  these  costs  as  a  judgment  creditor,  in  respect 
of  the  rule  of  court.  The  taxation  merely  ascertains  the 
amount  of  costs  payable;  but  the  plaintiff's  right  to  them 
dates  from  the  time  of  making  the  order  of  Nisi  Prius, 
which  was  in  the  defendant's  lifetime,  viz.  before  the  suit 
had  abated. 

Pollock,  C.  B. — The  plaintiff  relies  on  the  order  of 
Nisi  Prius,  for  payment  of  costs  "to  be  taxed."  That 
order,  however,  was  never  an  order  of  this  Court  in  the 
defendant's  lifetime.  Unless  the  plaintiff  could  shew  what 
course  should  be  taken  to  recover  the  costs  taxed,  so  as  to 
shew  us  clearly  the  result  of  making  this  rule  absolute,  it 
ought  to  be  discharged. 

Pabke,  B. — The  order  of  Nisi  Prius  was  not  made  a  rule 
of  this  Court  till  after  the  action  had  abated  by  the  defend- 
ant's death.  The  remedy  by  attachment  was  taken  away 
by  that  event.  Though  there  may  be  a  remedy  against 
the  defendant's  personal  representative,  we  ought  not  to 
order  taxation  of  costs,  unless  we  could  see  clearly  that  the 

(a)  See  King  v.  CUfUm^  6  T.  R.  257*  cited  by  MauUy  B.,  5  M.  & 
W.  167. 
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1847.        plaintiff  would  have  a  remedy  for  recovering  them  under 
1  &  2  Vict  c  llOy  8. 18,  or  otherwise. 

BoLFE,  B. — ^It  may  be  that  the  order  of  Nvd  PriuAp 
which  has  been  made  a  rule  of  this  Court  after  the  party^s 
death,  may  constitute  a  judgment;  but  no  case  ebewe  that 
the  order  of  Nisi  Prius  amounted  to  an  implied  under- 
taking by  the  defendant  to  pay  the  costs  (a). 

Platt,  B. — The  order  of  Nisi  Prius  could  not  be  en- 
forced under  the  statute  till  made  a  rule  of  this  Court 
That  was  after  the  suit  had  abated. 

Rule  discharged  with  costs. 

(a)  See  Pughy.Kerr^  5  M.  &  W.  164:  6  M.  &  W.  17;  1  B.  &  C. 
65i ;  2  N.  R.  473. 


April  15.  Meredith  v.  Holbian  (a). 

Stat.  1  &  2  Debt  on  l  &  2  Will.  4,  c.  Ixxvl,  (local),  for  penalties. 
g.  54*,  direcu  '  — The  declaration  stated,  that,  after  the  pasmng  of  1  &  2 
^T^i^^T!!*"  WilL  4,  c  lxxvi.(ft),  and  within  three  calendar  months 

wKich  ooaU  ore 

carried  in  laclu  fbr  delivery  to  pnrchaterB  in  London,  &c. ,  to  weigh,  if  required,  each  aadc  "  with 
the  ooala  therein,  and  afterwanls  to  weigh  in  like  manner  each  sack  withoat  any  ooala  therein :" 
— Heldt  ihxX  to  weigh  each  lack  of  coali  in  one  Bcale  against  weights  in  tiie  other  scale  equal  to 
the  proper  weight  of  a  sack  of  coals,  together  with  an  empty  sack,  is  not  a  legal  weighnig  within 
the  act. 

The  same  act  (s.  47)  required  a  seller's  ticket  to  be  deliTered  to  the  purchaser  of  ooals,  im- 
posing a  penalty  of  not  exceeding  jf  20  on  neglect,  and  (s.  77)  enacted,  that  all  penaltiei  not 
exceeding  £7St  should  be  levied  and  reoorered  before  any  justice  or  justices  of  the  peace.  Stat 
1  &  2  Ylot.  c.  ci,  repealed  so  much  of  the  act  of  1  &  2  Will.  4  as  relatnl  to  the  deliTeiy  of  a 
aeUer's  ticket,  and  proceeded  by  a  new  enactment  (s.  3)  to  require  a  certain  form  of  a  sellar's 
ticlnt  to  be  deliTered,  under  a  penalty  not  exceeding  ;^0,  but  did  not  subjoin  any  provision  for 
recovering  the  penalty  by  any  individual  i—Heidf  ^t  no  action  oould  be  maintained  for  this 
penalty  by  the  buyer  of  coals,  where  no  Beller's  ticket  was  deUvered. 

(a)  See  CoUint  v.  Hapufood,      s.  48,  all  coals  not  deliyered  in 

15  M.  &  W.  4)59.  bulk  are  to  be  delivered  in  sacki^ 

(a)  By  1  &  2  Will.  4,  c.lxxvi,      each  containing  either  1121b6.  or 
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before  the  commencement  of  the  suit,  to  wit»  on  &c.,  the 
plaintiff  ordered  and  purchased  of  the  defendant,  and  the 
defendant  then  agreed  to  sell  to  the  plaintiff,  a  certun  quan- 
tity of  coals,  to  wit,  four  tons  of  coals ;  and  thereupon  after- 
wards, and  within  three  calendar  months  next  before  the 
commencement  of  this  suit,  the  defendant,  under  and  in 
pursuance  of  the  said  order  and  purchase  of  the  plaintiff, 
and  agreement  to  sell  of  the  defendant,  and  as  the  seller  of 
the  said  coals,  sent  to  the  plaintiff,  from  a  certain  wharf  and 
place  within  the  distance  of  twenty-five  miles  from  the 
Greneral  Post-office  in  the  city  of  London,  divers,  to  wit, 
forty  sacks  of  coal  for  delivery  thereof  to  the  plaintiff  as 
the  purchaser  thereof,  with  a  paper  or  ticket  addressed  to 
the  plaintiff,  and  purporting  to  give  him  notice  that  he  was 


224  lbs.  By  sect.  52,  the  car- 
man is  compelled  to  carry  a 
weighing-machine  in  the  cart 
&c.  By  sect.  M,  "  the  carman 
or  driver  of  any  cart,  waggon,  or 
other  carriage  in  which  coals 
shall  be  carried  in  sacks,  for  de- 
livery to  the  purchaser  or  pnr- 
chasers  thereof  irom  any  ship, 
lighter,  baige,  or  other  craft,  or 
from  any  wharf,  warehouse,  or 
other  place  within  the  cities  of 
London  and  Westminster,  or 
within  the  distance  of  twenty- 
fiye  miles  from  the  Post-office 
aforesaid,  shall  and  he  is  hereby 
directed  to  toeiffh^  if  he  shall  be 
required  so  to  do,  at^  one  or  more 
of  the  sticks  coJxiMned  in  any  such 
cart,  waggon,  or  other  carriage 
which  may  be  chosen  by  the 
purchaser  or  purchasers  of  the 
said  coals,  or  his,  her,  or  their 
servant  or  servants,  or  other  per- 
son or  persons  acting  on  the  be- 
half of  such  purchaser  or  puiv 


chasers,  loith  the  coals  therein^ 
and  afterwards  to  weigh  in  like 
manner  such  sack  without  any 
coals  therein. 

By  sect.  47,  a  seller's  ticket 
was  required  to  be  sent  with 
certain  quantities  of  coals,  and 
to  be  delivered  to  the  pur- 
chaser &c.,  imposing  a  penalty 
upon  neglect  not  exceeding  £20, 
[But  see  new  provision,  infra.] 
Sect.  77  enacts,  **  that  all  fines, 
penalties,  or  forfeitures  by  this 
act,  or  by  virtue  of  the  powers 
and  authorities  thereof,  imposed 
(the  manner  of  levying  and  re- 
covering whereof  is  not  hereby 
otherwise  directed),  not  exceed- 
ing £25,  shall  be  sued  for  within 
one  calendar  month  after  the 
offence  or  offerees  committed; 
and  all  such  fines,  penalties,  &c., 
shall  be  levied  and  recovered  be- 
fore any  justice  or  justices  of  the 
peace"  &c. 


MSBBDITH 

9. 
HOLM^M. 
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1847.        to  receive  therewith  fonr  tons  of  cools  in  forty  sacks,  con- 
Mbbbdith    ^^^^^^^^^  224Ibs.  of  coal  in  each  sack,  and  signed  by  thedefend- 
,    ^'  ant  as  seller  of  the  said  coals,  and  the  said  coals  were  then 

caused  to  be  carried  by  the  defendant,  as  the  seller  thereof 
from  the  said  wharf  or  place,  in  the  sud  sacks,  in  a  certain 
waggon,  with  a  certain  weighing-machine,  as  required  by  the 
statute  in  such  case  made,  under  the  care,  goyemment,  and 
direction  of  a  certain  carman,  named  &c.,  to  the  plaintiff  as 
the  purchaser  thereof,  and  the  same  were  then  so  sent  and 
caused  to  be  carried  as  aforesiud,  as  and  for  the  said  four 
tons  of  coal  so  ordered  and  purchased  by  the  plaintiff  of  the 
defendant,  and  agreed  to  be  sold  by  the  defendant  to  the  plain- 
tiff, and  each  of  the  said  forty  sacks  were  so  sentand  caused 
to  be  carried  as  and  for  a  sack  contwiing  224  lbs.  of  coal ; 
and  thereupon  then,  and  within  three  calendar  months  next 
before  the  conmiencement  of  this  suit,  the  plaintiff,  so  being 
and  as  such  purchaser,  required  the  said  carman  to  weigh 
one  of  the  said  sacks  contained  in  the  said  waggon  with  the 
coals  therein,  which  the  said  carman  then  did,  and  the  plain- 
tiff then  found  the  coals  therein  to  be  deficient  in  weight,  to 
wit,  of  less  weight  than  224  lbs. ;  and  the  plaintiff  then  sig- 
nified to  the  said  carman  his  desire  to  have  all  the  coals  in 
the  said  waggon  weighed  in  the  presence  of  a  constable, 
police-officer,  or  other  indifferent  and  credible  person;  and 
the  plaintiff  then  procured  the  attendance  of  an  indifferent 
and  credible  person,  that  is  to  say,  S.  B.,  to  be  present  at 
the  weighing  of  the  said  coals ;  and  the  said  S.  B.,  so  being 
and  as  such  indifferent  and  credible  person,  was  present  at  the 
weighing  of  the  said  coals ;  and  divers,  to  wit,  thirty-two 
of  the  said  sacks,  both  with  and  without  the  coals  therein, 
were  then  weighed  by  the  said  carman  with  the  said 
machine  in  the  presence  of  the  plaintiff,  so  being  and  as  the 
purchaser  of  the  said  coals,  and  of  the  said  R.  B.,  so  being 
and  as  such  indifferent  and  credible  person ;  and  upon  the 
said  weighing,  divers,  to  wit,  thirty-two  of  the  said  sacks, 
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did  not  contain  224  lbs.  net  of  coal  each,  but  on  the 
contrary  thereof,  each  of  the  said  thirty-two  sacks  con- 
tained less  than  224  lb&  net  of  coals,  to  wit,  &c.,  and  no 


more. 


Second  count. — And  whereas  also,  after  sixty  days  after 
the  passing  of  the  1  &  2  Vict,  c  ci.  (a),  and  within  three 
calendar  months  before  the  commencement  of  this  suit,  to 
wit,  on  &c.,  the  plaintiff  bought  of  the  defendant,  and  the 
defendant  then  sold  to  the  plaintiff,  a  large  quantity  of 
coals,  exceeding  560  lbs.,  to  wit,  four  tons ;  and  whereas  the 


(a)  Stat.  1  &  2 WUl.  4,  c. Ixxvi, 
is  continued  by  1  &  2  Vict.  c.  ci, 
except  80  fiir  as  it  is  altered  by 
that  act. 

Sect.  2  of  1  &  2  Vict,  repeals 
so  much  of  1  &  2  WiU.  4  as  re- 
lates to  the  sending  and  delivery 
of  the  seller's  ticket;  and  by 
sect.  3  enacts,  that,  with  any 
quantity  of  coals  exceeding 
660  lbs.,  delivered  from  and  after 
sixty  days  after  the  passing  of 
this  act,  by  any  cart,  waggon,  or 
other  carriage,  within  the  cities 
of  London  and  Westminster,  or 
within  the  distance  of  twenty- 
five  miles  from  the  Post-office 
aforesaid,  the  seller  or  sellers 
thereof  shall  deliver,  or  cause  to 
be  delivered  to  the  purchaser  or 
purchasers  thereof,  or  to  his  or 
their  agent  or  agents,  or  servant 
or  servants,  immediately  on  the 
arrival  of  the  cart,  waggon,  or 
other  carriage  in  which  such 
coals  shall  be  sent,  and  before 
any  such  coals  shall  be  unloaded, 
a  paper  or  ticket,  according  to 
the  form  in  Schedule  A,  to  this 
act  annexed,  and,  in  case  any 
such  seller  or  sellers  do  not  de- 


liver, or  cause  to  be  delivered, 
such  paper  or  ticket  as  aforesaid 
to  the  purchaser  or  purchasers  ot 
such  coals,  or  to  his,  her,  or  their 
agent  or  agents,  servant  or  ser- 
vants, before  any  part  of  such 
coals  is  unloaded,  every  such 
seller  shall  for  every  suck  offence 
forfeit  and  pay  any  sum  not  ex- 
ceeding £20,  and,  in  case  the 
carman,  driver  of,  or  other  person 
attending  any  such  cart,  waggon, 
or  other  carriage  laden  with  any 
such  coals,  to  whom  any  such 
paper  or  ticket  shall  have  been 
given  by,  or  by  the  orders  of,  the 
seller,  in  order  to  be  delivered  to 
the  purchaser,  shall  (having  so 
first  received  the  same  from  the 
seller,  or  any  person  by  direction 
of  the  seUer)  refuse  or  n^lect  to 
deliver  such  paper  or  ticket  to 
the  purchaser  or  purchasers  of 
such  coals,  or  to  his,  her,  or  their 
agent  or  agents,  or  servant  or 
servants,  before  any  part  of  such 
coals  shall  be  unloaded,  such  car- 
man, driver,  or  other  person  so 
offending,  shall  for  every  such 
offence  forfeit  and  pay  any  sum 
not  exceeding  jC20. 


1847. 

Mbrkdxth 

9. 
Holm  AM. 
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1847.        defendant  afterwards,  and  after  the  said  raxty  day^B,  and 
McRBDiTH     ^^^^^^  ^®  ^^  three  calendar  monihsy  to  wit,  on  &C.9  as 
«•  audi  seller,  delivered  to  the  plaintiff,  so  being  and  bb  the 

purchaser  thereof,  the  last-mentioned  quantity  of  ooals  so 
exceeding  560  lbs.  of  coal  by  a  certain  waggon,  at  a  certain 
place  within  the  distance  of  twenty-five  miles  fnan  the 
General  Post-office,  in  the  city  of  London,  and  then  and 
there  unloaded  the  last-mentioned  coals  for  the   plaintiff 
into  and  at  the  messuage  and  cellar  of  the  plaintiff;  but 
tiie  defendant,  so  being  and  as  such  seller,  did  not   im* 
mediately  on  the  arrival  of  the  said  cart  in  which  the  last- 
mentioned  coals  were  so  sent  as  last  aforesaid,  and  be&re 
any  of  such  coals  were  unloaded,  or  at  any  time  before  or 
since,  deliver  or  cause  to  be  delivered  to  the  plaintiff,  00 
being  the  purchaser  thereof,  or  to  his  agent  or  agents,  ser- 
vant or  servants,  a  paper  or  ticket,  according  to  the  form  in 
schedule  A.  to  the  last-mentioned  act  of  Parliament  an- 
nexed, but  wholly  neglected  and  refused  so  to  do,  whereby 
the  defendant  forfeited  for  his  last-mentioned  offence  a  sum 
not  exceeding  £25,  to  wit,  £20,  and  tiiereby  &c. 

Plea,  not  guilty  (by  statute). 

At  the  trial  before  Flatty  B.,  at  the  sittings  for  Middle- 
sex in  last  Michaelmas  Term,  it  was  proved  that  the  coals 
had  been  weighed  by  putting  each  sack,  with  the  coals  in 
it,  into  one  scale  of  the  weighing-machine,  and  two  weights, 
weighing  56  lbs.  each,  and  an  empty  sack,  in  tiie  other 
scale.     The  jury  found,  on  the  first  count,  that  thirty-two 
sacks  were  deficient  in  weight;   and  in  answer  to  the 
learned  Baron's  question,  fixed  the  aggregate  of  the  penal- 
ties at  IL  12«.     On  tiie  second  count,  they  found  a  verdict 
for  the  plaintiff,  and  fixed  the  penalty  at  £10.  The  learned 
Baron  gave  leave  to  the  plaintiff  to  move  to  increase  the 
damages,  aud  to  the  defendant  to  move  to  enter  a  verdict 
for  himself  on  the  first  count,  on  the  ground  of  the  penal- 
ties having  been  assessed  at  a  sum  less  than  £25,  and 
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of  tbe  weighing  the  coal  having  been  contrary  to  the        1847. 

A  rule  was  obtained  in  Michaeknas  Term  by  Montagu  «'• 

Chambers^  calling  on  the  plaintiff  to  shew  cause  why  the  ver- 
dict for  the  plaintiff  on  the  first  count  should  not  be  set  aside, 
and  a  verdict  entered  thereon  for  the  defendant,  and  why 
the  judgment  for  the  plaintiff  on  the  second  count  should 
not  be  arrested;  and  Martiny  on  the  part  of  the  plaintiff, 
obtained  a  cross  rule  to  increase  the  damages. 

Martin  and  Gray  now  shewed  cause  against  the  defend- 
ant's rule. — They  admitted  that,  as  the  mode  of  weighing 
adopted  was  not  that  required  by  the  act  of  1  &  2  WiU.  4, 
the  defendant  was  entitled  to  a  verdict  on  the  first  count. 
But  as  to  the  second  count,  founded  on  1  &  2  Vict  c  ci, 
s.  3,  they  said  that,  as  that  act  gave  no  jurisdiction  to 
justices,  or  limited  the  right  to  bring  actions,  as  the  act  of 
William  had  done,  the  plaintiff  was  entitled  to  recover  on 
that  count. 

M.  Chambers^  contr^ — The  second  count  avers,  that,  by 
force  of  the  statute  in  such  case  made,  the  defendant  for- 
feited for  his  last-mentioned  offence  a  sum  not  exceeding 
£20.  Then,  if  the  first  statute  is  incorporated  in  the  later 
act,  the  penalty  should  have  been  proceeded  for  before  a 
justice,  under  sect.  77  of  the  statute  of  WilL  4.  If,  on  the 
other  hand,  it  is  not  so  incorporated,  nothing  in  the  later 
act  authorises  the  suing  for  a  penalty  by  action. 

Parke,  B. — The  second  count  cannot  be  supported ;  for 
the  act  of  Victoria  repeals  part  only  of  the  act  of  1  &  2 
WilL  4,  and  enacts  a  new  provision  respecting  the  seUer's 
ticket,  affixing  a  penalty  for  its  infringement,  without 
specifying  who  is  to  sue  for  that  penalty.     Then,  if  no 
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power  to  sue  for  it  is  giyen  to  any  individual,  the  Crown 
only  can  proceed  (a), 

Peb  Curiam. — (Pollock,  C.  B.,  Parke,  B,,  Rolfe,  B.,  and 
Piatt,  B.) 

The  defendant's  rule  made  absolute. 
The  plaintiff's  rule  discharged. 


(a)  Viz.  in  a  court  of  revenue, 
as  for  a  debt  to  the  Crown;  see 
Rex  v.  Malland^  Stra.  828. 
Qusre,  whether  the  acts  of  Will. 
4  and  Vict,  are  so  incorporated, 


that  the  new  penalty  provided  by 
the  latter  act  can  be  reooverad  be- 
fore justices  under  sect.  77  of  the 
former. 


Aprine.     The  Midland  Great  Western  Railway  C!ompant  (Ire- 
land) V.  GrORDON. 

A  holder  of  UeBT. — The  action  was  brought  under  the  Companies 
for  shares  to  be  Clauses'  Consolidation  Act»  8  Vict.  c.  16,  for  calls  allied  to 
future  timely  ^  ^^^  ^°^  ^^^  defendant,  as  a  shareholder  of  the  Midland 
a  contemplated  Great  Western  Railway  Company.  Pleas:  1.  nunquamin- 
pany,  executed  debitatus;  2.  that  the  defendant  was  not  nor  is  a  holder  of 
agreement  nn-    shares  in  &c     The  cause  came  on  for  trial  before  Rdfe,  B., 

der  seal,  and 
sold  his  scrip  in 
the  market. 
An  act  of  Par- 
liament was 
afterwards  ob- 
tained for 
making  the 
railway,  and  his 
name  was  regis- 
tered as  a  share- 
holder by  the 

company  without  his  sanctioni^HeM,  that,  till  the  name  of  the  rendee  of  the  shares  wu  regis- 
terea  as  the  holder  of  them,  the  original  holder  was  liable  for  calls  made  on  them  after  their  nle. 
The  subscribers'  agreement  was  for  forming  a  company  to  make  a  railway  **  from  D.  to  M., 
and  thence  to  A.,"  and  authorised  the  directors  to  do  all  the  transactions  necessary  for  fbmuDg 
"  a  railway  from  D.  to  M.  and  A."  It  also  bound  the  subscribers  to  submit  to  such  ngala- 
tions  as  might  be  imposed  by  the  legislature.  The  act  afterwards  obtained  empowered  the 
company  to  buy  and  work  a  canal  from  M.  to  A.,  and  to  make  a  railway  from  D.  to  M.  only, 
and  incorporated  the  Companies'  Consolidation  Act,  8  Vict.  c.  16 : — Held,  that  the  undertaking 
sanctioned  by  the  act  was  not  so  different  from  that  pointed  out  in  the  subscribers'  agreement 
as  to  ssTC  the  subscribers  from  being  bound  by  it. 


at  the  last  Assizes  at  Liyerpool,  and  the  following  facts  were 
proyed  for  the  plaintiffs: — In  1844  a  prospectus  issued  for 
forming  a  company  to  construct  a  railway  from  Dublin  to 
Mullingar,  and  thence  to  Athlone.  On  the  2 1  st  October,  1844, 
the  defendant  signed  the  subscribers'  agreement,  which  was 
by  deed  under  seal,  alleging  that  the  company's  capital  was  to 
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be  £1,000,000,  and  to  consist  of  50,000  shares  of  £20  each.         1847. 
It  authorised  the  directors  to  apply  to  Parliament  for  an      j|J^^^^^ 
act,  and  to  do  all  that  was  necessary  for  forming  a  railway      -j^**^' 
from  Dublin  to  Mullingar,  and  thence  to  Athlone.     The    Railway  Co. 
subscribers  also  stated  their  agreement  with  each  other  to  v, 

submit  to  all  such  regulations  as  might  be  imposed  by  the      <}oRDoir. 
legislature.   Scrip  certificates  for  shares  were  then  issued  by 
the  company,  and  sold  in  the  share  market.     The  defendant 
held  ten  of  these  certificates,  and  on  the  28th  October,  1844, 
sold  them  bon&  fide  in  the  market     In  1845,  the  company 
sought  for  and  obtained  the  act  8  &  9  Vict,  c  cxix ;  by 
sect.  3  of  which  the  railway  was  to  extend  only  to  Mul- 
lingar.    By  sect  31  they  were  authorised  to  purchase  a 
certain  canal,  called  the  Royal  Camd,  for  connecting  the 
Lifiey  and  Shannon  by  way  of  Athlone,  and  to  work  the 
same.     By  the  same  act,  the  Companies  Clauses'  Conso- 
lidation Act  (8  Vict  c.  16)  was  to  be  incorporated  with 
and  form  part  of  it ;  and  by  sect  8  of  the  special  act  it 
was  provided,  that  eveiy  one  who  should  have  subscribed 
to  the  undertaking,  or  should  be  otherwise  entitled  to  a 
share,  and  whose  name  should  be  entered  on  the  register, 
should  be  a  shareholder.     The  52nd  section  of  the  special 
act  empowered  the  company  to  make  calls  ^*  upon  the  re- 
spective shareholders ;"  and  by  s.  59,  if  such  calls  were  not 
paid  they  might  sell  the  defaulters'  shares.     The  calls  for 
which  the  defendant  was  sued  were  made  after  the  date  at 
which  he  sold  his  scrip  certificates  for  shares.     The  de- 
fendanf  s  name  was  inserted  by  the  company  on  the  register 
of  shareholders  without  his  consent  or  communication  with 
him.     Upon  this  evidence  it  was  contended  for  the  de- 
fendant, that  he  was  not  liable  to  the  plamtifis  for  calls,  on 
two  grounds ;  first,  that  he  was  not  a  shareholder ;  secondly, 
that  his  subscription  was  to  an  undertaking  of  a  different 
kind  from  that  for  which  the  act  was  eventually  passed. 
Rolfe,  B.,  directed  a  verdict  for  the  plaintiff,  with  leave  to 
the  defendant  to  move  to  enter  a  nonsuit 
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Martin  now  moved  aooording  to  the  leave  reserved. — 

Midland      ^^^^  *^  defendant  executed  the  subscribers'  agreement. 

Great       but  is  not  a  shareholder  within  sect.  52  of  the  special  act. 

Railway  Co.  By  sect.  59  of  that  act,  the  remedy  for  default  to  pay  calls 

(Jrdui  )       jg  i^y  gj^  ^£  ^j^^  shares.     Now,  by  sect.  22  of  the  Com- 

Gordon,      panics  Clauses'   Consolidation  Act,    8  Vict.   c.    16^   the 
company  was  empowered  to  make  calls  on  shareholders, 
who  are  to  pay  them  accordingly;  thus  making  a  distino- 
tion  from  the  preceding  section  21,  which  provided  that 
subscribers  must  pay  the  money  subscribed.     Therefore, 
after  sale  of  the  scrip  certificates  on  the  28th  October,  1844, 
the  defendanthad  ceased  to  be  a  ^'shareholder^'  liable  to  Aitnre 
calls.  That  liability,  under  the  acts,  then  shifted  to  the  vendee. 
If  he  does  not  pay,  the  company,  by  the  special  act,  may  sell 
the  shares.     Parliament  must  be  taken  to  have  known  that 
scrip  certificates  had  been  issued  for  the  purpose  of  trans- 
fer, and  had  been  transferred  accordingly  before  the  act 
passed.    In  The  London  Grand  Junction  Railway  Compamf 
V.  Freeman{a)  that  principle  is  assumed  by  the  Court. 
In  that  case,  nine  months  after  the  date  of  the  scrip  cer- 
tificates for  shares,  they  were  brought  in  to  the  company's 
office  by  the  defendant^  indorsed  with  his  name  and  address^ 
and  there  exchanged  for  receipts.     These  scrip  certificates 
were  then  immediately  entered  on  the  register,  the  entry 

describing  the  defendant  as  the  proprietor  of shares. 

A  sealed  ticket  was  made  out  according  to  the  entry.  The 
defendant  never  called  for  the  shares.  One  White  was  the 
original  proprietor  of  the  scrip ;  his  address  was  known  at 
the  company's  office ;  no  call  was  made  on  him,  and  no  act 
of  transfer  by  him  to  the  defendant  appeared.  The  Courl^ 
notwithstanding,  held  the  defendant  liable  to  pay  calls  in 
respect  of  the  shares,  he  being  the  existing  holder  of  the 
scrip,  according  to  the  r^ister^  and  as  such  entitled  to  the 
shares.     [ParAe,  B. — In  this  case  the  company  had  a  right 

(a)  2  M.  &  Gr.  606;  2  Scott,  N.  R.  705,  S.  C.    See  1 Q. B.  266, 271. 
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to  register  the  original  subscriber.  All  that  the  purchaser  1847. 
took  by  the  sale  to  him  of  the  scrip  certificates  for  shares  was  midland 
an  equitable  right  to  have  his  name  entered  on  the  register  Grbat 
as  a  shareholder.  If  he  so  roisters  his  name,  then  he  is  Railway  Co. 
the  shareholder,  and  the  liability  of  the  original  shareholder 
ceases,  but  till  he  does  so  it  continues.  That  is  perfectly 
consistent  with  the  case  cited.  We  cannot  grant  a  rule  on 
this  point]  Next,  the  defendant  subscribed  to  an  under- 
taking entirely  different  from  that  for  which  the  act  on 
which  the  plaintiffs  rely  was  afterwards  obtained.  That 
undertaUng  to  which  the  defendant  subscribed  was  for 
making  a  nulway  from  Dublin,  yi&  MuUingar,  a  petty  place, 
to  Athlone,  an  important  centre  of  traffic;  so  that  a  scheme 
for  making  a  railway  to  stop  short  at  MuUingar  was  of  an 
entirely  different*  nature.  Nor  did  he  contemplate  the  buy- 
ing or  working  a  canal  to  Athlone.  [Bolfe^  B. — Suppose 
a  railway  company  to  vary  its  intended  course,  by  going 
round  side  B.  of  a  field  instead  of  side  A.  of  it,  as  originally 
intended — can  that  entitle  a  subscriber  to  throw  up  his  con- 
tract ?]  So  slight  a  deviation  is  not  a  sufficient  test  by  which 
to  try  that  which  is  here  in  question.  Suppose  the  legislature, 
instead  of  limiting  the  railway  line  to  MuUingar,  had  ex- 
tended it  to  Belfast,  could  the  defendant  have  been  bound 
by  his  subscription  ?  [PoUock,  C.  B. — The  l^islature  ac- 
cedes to  a  bond  fide  appUcation  for  powers  to  carry  certaiii 
purposes  into  effect,  but  adds,  you  must  also  do  so  and  so ; 
is  not  that  part  of  the  terms  on  which  the  act  is  obtained 
from  them?  Can  it  be  said  that  the  undertaking  here 
authorised  by  them  is  entirely  different  from  that  to  effect 
which  the  defendant  had  before  subscribed  ?  Had  the  com- 
pany obtained  an  act  for  improvements  near  London,  or 
out  of  Ireland,  that  would  have  been  a  different  under- 
taking.] The  subscribers  could  not  interfere.  [Parke,  B. 
— They  might  have  been  heard  in  the  ParUamentary  com- 
mittee. Ptait,  B. — Do  you  teU  us  who  are  the  subscribers 
to  the  undertaking  contemplated  by  the  act?]     There  are 
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1847.  no  such  sobscriberB;  for  sect  21  of  the  Compaoies  Claofles* 

Midland  CoiisoKdation  Act,  8  Vict,  c  16,  which  makes  subserAers 

6uAT  to  the  undertakinfi:  liable,  cannot  extend  to  make  them 

WSSTIRN  ^ 


Railway  Co.  sponsible  for  the  undertaking  set  out  in  the 

^^         contract,  for  no  means  for  carrying  that  contract  oat  are 
Gordon,      provided  by  the  act. 

Pollock,  C.  B. — The  question  here  is  one  of  identity ; 
viz.,  whether  the  undertaking  subscribed  by  the  parties  who 
originally  contemplated  it  is  identical  with  that  afterwards 
sanctioned  by  the  legislature.  As  the  original  undertaking 
can  in  this  case  be  easily  identified  with  that  afterwards 
embodied  in  the  act  of  Parliament,  we  need  not  go  so  &r 
as  to  say  that  the  subscribers  would  be  bound  by  an  apjJi- 
cation  to  Parliament  by  their  directors  for  any  other  under- 
taking. 

Pabke,  B. — The  only  question  here  is,  whetiier  the  de- 
fendant subscribed  to  the  undertaking  sued  on.  Now  he 
clearly  is  such  subscriber.  That  is  all  on  which  we  need 
decide.  Besides,  under  the  general  discretion  to  apply  to 
Parliament,  given  by  the  subscribers  to  the  original  under- 
taking to  their  directors,  the  subscribers  must  take  what 
Parliament  will  give,  and  are  bound  by  it  accordingly  if  the 
act  pass.  Even  if,  on  application  of  the  directors.  Parlia- 
ment by  its  act  sanctions  anotiier  undertaking,  I  should 
have  a  strong  opinion  that  the  original  subscribers  would 
be  bound  by  it.  Can  it  be  said  that  the  power  to  buy  the 
canal  may  not  be  valuable  for  the  purpose  of  bringing  traffic 
to  the  railway  ? 

RoLFE,  B. — The  railway  originally  intended  is  identified 
as  far  as  Mullingar.  Probably  there  was  no  capital  to  carry 
it  further. 

Platt,  B.,  concurred. 

Rule  refused. 
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Griffiths^  One  &c.,  v.  Hughes.  April  16. 

XHE  plaintiff  was  an  attorney^  and  his  bill  had  been  de-  A  judge's  or- 

der  made  under 

livered  to  the  defendant^  and  afterwards  taxed.     The  Mas-  6  &  7  Vict. 
t^r's  allocatur  was  given  for  23£  9«.  4rf.    By  6  &  7  Vict  Ster'toiitiinof 
c  73,  8. 43,  it  is  enacted,  that,  upon  the  taxation  and  settle-  JSi"^h^^'* 
ment  of  any  such  bill,  the  certificate  pf  the  officer  by  whom  judgmeDtto 
such  bill  shall  be  taxed  shall  (unless  set  aside  or  altered  by  for  the  unoimt 
order,  decree,  or  rule  of  court)  be  final  and  conclusive  as  M^^teriJ^o- 
to  the  amount  thereof,  and  payment  of  the  amount  certified  ^^^*  ^  ^« 

.  same  effect  as  a 

to  be  due  and  directed  to  be  paid  may  be  enforced  accord-  niie  of  court 
ing  to  the  course  of  the  court  in  which  such  reference  shall  ment  of  inon^ 
be  made ;  and  in  case  such  reference  shall  be  made  in  any  y^^^^^  f^^ 
court  of  common  law,  it  shall  be  lawful  for  such  court  or  f*  IB.  Accord- 
any  judge  thereof  to  order  judgment  to  be  entered  up  for  such  an  order, 
such  amount,  with  costs,  unless  the  retainer  shall  be  dis-  brooghUbr  the 
puted,  or  to  make  such  order  thereon  as  such  court  or  jud^  amount  of  the 

rm  .     .  .  .  taxed  costs,  the 

shall  deem  proper.  The  plaintiff  accordingly  obtained  a  costs  of  the 
judge's  order,  authorising  him  to  sign  final  judgment  for  be  disallowed, 
the  amoimt  of  costs  thus  taxed.  He  then  issued  a  writ 
against  the  defendant  for  the  amount,  filed  a  declaration, 
and  entered  an  appearance  for  the  defendant,  before  enter- 
iog  up  judgment  under  the  judge's  order.  The  Master  dis- 
allowed the  costs  of  the  writ,  declaration,  and  appearance. 

Atherton  moved  for  a  review  of  this  last  taxation. — The 
question  is,  whether,  imder  the  terms  of  the  above  enact- 
ment, an  attorney  who  has  obtained  a  judge's  order  to  sign 
final  judgment  in  an  action  for  his  taxed  costs,  can  do  so 
without  foimding  such  judgment  on  a  writ,  declaration,  and 
appearance,  as  preliminary  steps  necessary  to  that  proceed- 
ing.    The  practice  is  not  settled. 

Pollock,  C.  B. — The  words  of  the  act  shew  that  the 
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judge's  order  is  to  operate  as  a  judgment ;  so  there  can  be 
no  rule.     This  apparatus  was  unnecessary. 

Parke,  B. — The  judge's  order  is  to  have  the  effect  of 
putting  the  Master's  allocatur  on  the  footing  of  a  rule  of 
court  for  the  payment  of  money  under  1  &  2  VicL  a  110, 
s.  18.     Then  there  was  no  occasion  for  these  procee£ng8« 


BoLFB,  B.,  and  Platt,  B.,  concurred. 


Rule  refused. 


Shaw  and  Others  r.  Rowley  and  Another. 

Assumpsit.  The  declaration  stated,  that,  after  the 
passing  of  a  certain  act  of  Parliament,  for  making  a  rail- 
way from  Oxford  to  Worcester  and  Wolverhampton,  the 
plaintiffi  agreed  to  sell  to  the  defendants,  and  the  defend- 
ants agreed  to  buy  of  the  plaintifis,  100  shares  in  the  Oz- 


Asiumpait  for 
the  price  of 
shares  ina 
railway  oom- 

Sany.    The 
edaration 
arerred,  that 
the  plaintiffs 

IiSi^trMs   *^^  Worcester,  and  Wolverhampton  Railway  Company, 

for  the  shares. 
Plea,  that 
plaintiflii  were 
not  ready  and 
willing  to  do 
flo.    On  15th 
Octoher,  1845, 
defendants 
bought  from 
plaintiffs,  in 


at  £16  per  share,  and  that  the  pluntifiFs  were  ready  and 
willing  to  transfer  the  said  shares  to  the  defendants,  yet 
the  defendants  would  not  accept  the  said  shares  or  pay  for 
the  same.     Pleas :   1.  non-assumpsit ;  2.  that  the  plaintiffs 
were  not  ready  or  willing  to  transfer  the  said  shares. 
The  cause  was  tried  before  Wightman^  J.,  at  the  York- 
SLJ*]^S**'  ^^^  Summer  Assizes  in  1846,  when  the  following  facts 
100  railway       were  proved : — On  the  14th  October,  1845,  the  defendants 

shares,  to  be 

Said  for  on 
1st  October.  On  the  14th  of  October  a  call  had  been  made  on  the  shares.  By  the  costom  of 
that  market  Uie  deed  of  transfer  was  to  be  prepared  by  the  rendor.  On  1st  November  plain- 
tiffs applied  to  defendants  for  a  name  to  be  inserted  in  the  deed  as  buyer.  No  name  wss 
furniimed,  and  ddfendants  afterwards  refused  to  accept  the  shares  when  tendered  to  them. 
Plaintiffs  had  not  paid  the  calls  on  the  shares.  By  8  Vict.  c.  16,  s«  16,  no  shareholder  can  transfer 
his  shaie  till  he  has  paid  all  calls  due  on  it : — Held,  that  plaintiffs  were  entitled  to  recover  the 
price  of  the  shares,  for  they  were  in  a  condition  to  make  a  transfer  of  them,  by  paying  the  calls 
on  or  before  3lBt  October,  had  the  defendants  fdrnished  them  with  a  name  of  the  transferree. 

Per  Parktt  B.,  a  drcnlar  letter  sent  to  every  shareholder  in  a  railway  company,  informing 
him  that  the  directors  had  resolved  on  making  a  call,  oonstitates  the  call. 
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ordered  a  Mr.  Dyson,  a  sharebroker  at  Leeds,  to  buy  for  1847. 
them  100  shares  in  the  Oxford,  Worcester,  and  Wolver- 
hampton Railway  Company.  On  the  15th  the  shares  were 
bought  at  Manchester  by  a  broker  of  that  place,  from 
the  plaintifis,  at  £16  each  (a),  to  be  paid  for  on  the  3l8t, 
the  settling  day  for  railway  shares.  By  the  custom  of  the 
Manchester  share  market,  the  deed  of  transfer  of  the  shares, 
requisite  under  8  Vict,  c  16,  s.  14,  was  to  be  prepared 
by  the  seller;  and  on  the  1st  November  the  Manchester 
broker  applied  by  letter  to  Dyson  for  the  name  of  the  buyer. 
Dyson  sent  the  letter  to  the  defendants,  who  on  the  7th 
November  refused  to  give  the  name  of  a  buyer,  w  take 
the  shares.  They  had  fallen  much  in  value  in  the  inter* 
vaL  On  the  15th  November  a  formal  tender  of  the  shares 
was  made  to  the  defendants  on  the  plaintifi'  behalf,  but 
the  defendants  refused  to  take  them.  The  defendants  rested 
thdr  objection  to  take  the  shares  on  the  following  grounds;**^ 
On  the  14th  October,  the  day  of  the  order  by  the  defend* 
ants  of  the  shares,  a  resolution  passed  at  a  board  of  di- 
rectors of  the  railway  company,  for  making  a  call  of  lOL 
a  share,  payable  on  or  before  the  10th  November,  and 
on  the  same  day  notice  of  it  was  given  by  letter  to  each 
shareholder,  but  the  plaintifis  did  not  pay  the  calls  due 
on  the  shares  in  question.  The  Companies  Clauses  Con- 
solidation Act,  8  Vict  c  16,  enacts,  by  sect.  16,  that  no 
shareholder  shall  be  entitled  to  transfer  any  shares  after 
any  call  shall  have  been  made  in  respect  thereof,  until  he 
shall  have  piud  such  call,  nor  until  he  shall  have  paid  all 
calls  for  the  time  being  due  on  every  share  held  by  him. 
Upon  this  enactment,  it  was  contended  that  the  plaintiffl 
had  not  enabled  themselves  to  transfer  the  shares,  so  that 
the  defendants  were  entitled  to  a  verdict  on  the  second 
issue.     Wigktmany  J.,  acceded  to  this  view,  and  directed 

(a)  Consistisg  of  2/.  10«.  paid,  and  13/.  lOff.  premium. 

H  H  H  2 
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the  juiy  accordingly.  Verdict  for  the  defendants  on  tbe 
second  issue,  and  for  the  plaintiffs  on  the  first,  with  leave  to 
them  to  move  to  enter  a  verdict  for  750/.  on  the  other  iBSoe. 
In  Michaelmas  Term,  1846,  Martin  obtained  a  rule  ac- 
cordingly, on  the  ground  that  the  defendants,  as  vendees^ 
were  bound  to  have  pud  the  calL 

Knawles,  BcdneSy  and  Farrer  shewed  cause  in  the  present 
Term  (April  29). — The  defendants  are  entitled  to  retain  tbe 
verdict ;  for  the  averment  that  the  plaintiffs  were  **  ready  and 
willing  "  to  transfer  the  shares  is  not  satisfied,  unless  they,  on 
the  3]9t  October,  were  ready  and  able  so  to  transfer  as  to  vest 
the  property  l^ally  in  the  vendees:  Mbbkwkite  v.  JIPMih- 
rine{a).  As  there  was  evidence  in  this  case  of  the  custom  of 
the  Manchester  share  market,  for  the  seller  to  prepare  the 
conveyance  to  the  buyer,  Stephens  v.  De  Medina  {b)  does  not 
apply.  [Parkey  B. — No  doubt  readiness  to  convey  would 
include  capacity  to  do  so.J  So  that,  as  on  the  31st  October 
the  plainti£b  had  not  paid  the  call  made  on  the  Ifith^  they 
were  not  in  a  position  to  transfer  the  shares  to  the  defend- 
ants under  8  Vict  c  16,  s.  16.  It  will  be  contended  that 
no  call  existed  on  the  31st  October,  the  day  when  the 
shares  ought  to  have  been  transferred,  nor  was  in  fact  made 
till  the  day  on  which  it  was  payable,  viz.  the  10th  Novem- 
ber. IParke,  B.— Can  the  call  be  taken  to  be  made  till 
notice  of  it  is  given  to  the  shareholders?]  This  question^ 
at  what  point  of  time  the  call  may  be  said  to  be  made,  L  e. 
completed,  is  not  decided,  though  it  arose  incidentally  in 
Sheffield  and  Manchester  Railway  Company  v.  Woodcock  {e\ 
and  The  Great  North  of  England  RaibDay  Company  v.  jBuf- 
dulph  {dy  But  the  case  of  Aylesbury  Railway  Company  y. 
TTiompson  (e)  shews  that  the  persons  appearing  on  the  com- 

(a)  6  M.  &  W.  200;  see  9  M.  (<0  7  M.  &  W,  242. 
&  W.  820.  («)  lOUw  J.,N.S.,(i.B.,124; 

(b)  4  Q.  B.  422.  2  Railway  Cases,  688. 

(c)  7  M.  &  W.  674. 


lp»ip^«i^^"" 
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pany's  books  to  be  proprietors  of  the  shares  at  the  time  the 
calls  were  resolved  on^  are  liable  to  pay  them  to  the  com- 
paoy ;  nor  is  that  dedsion  oyerruled  in  Aylabury  Railway 
Company  v.  Mount  (a).  [Parke,  B. — The  buyers  would 
not  give  the  sellers  a  name  to  be  inserted  as  buyer  in  the 
necessary  deed  of  transfer.  Then  were  the  plaintiffs  bound 
to  tender  such  transfer  to  the  defendants?]  Had  the  de- 
fendants paid  the  calls^  the  company  could  only  have  treated 
them  as  agents  for  the  plaintifis,  the  sellers.  The  resolu- 
tion of  the  directors,  on  the  14th  October,  to  make  the  call, 
is  the  call,  [Bolfe,  B. — We  decided  the  other  way  in 
Newry  and  InnishiOen  Company  y .  Edmunds  and  Harris  (ft).] 
At  all  eyents,  the  call  was  in  this  case  completely  made 
when  the  notice  of  it  was  giyen  to  each  shareholder,  which 
was  done  on  the  same  day  on  which  the  resolution  passed. 

Martin  and  Ckasby,  contr&. — This  question  has  never 
arisen  between  vendor  and  vendee  of  shares.  No  adver- 
tisement in  a  newspaper  that  a  call  had  been  made  would 
constitute  the  call,  or  be  more  than  notice  of  it.  However, 
it  may  in  this  case  be  conceded  that  a  call  had  been  resolved 
on  by  the  directors,  and  a  notice  of  that  resolution  had 
been  sent  round  to  each  individual  shareholder.  [Parke, 
B.— That  fact  made  up  the  call  in  this  case;  so  it  was  made 
before  the  defendant  was  bound  to  ^ilfil  his  contract,  and 
before  the  settling  day  had  arrived.]  The  true  question 
remains,  viz.  whether  the  plaintiffs  had  omitted  anything 
which  by  this  contract  they  ought  to  perform.  Now  it  is 
submitted,  that  by  that  contract  the  defendants  were  bound 
to  pay  the  calls,  and  the  plaintiffs  were  ready  and  willing 
to  transfer  the  shares  as  soon  as  by  that  payment  they  were 
placed  in  a  condition  to  do  so.     The  plaintiffs  had  capacity 

(a)  4  M.  &  Gr.  651;  5  Scott,  finally  disposed  of  till  the  sittings 
127;  8  Scott,  (in  error),  686.  after  Hilary  Term,  1848,  and  will 

(b)  Kxch.,  22  and  23  April,  be  reported  in  the  Exchequer 
1847.     These    cases   were   not  Reports,  toI.  1. 
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1847.        to  do  all  which  by  law  they  were  bound  to  do  towards  the 
transfer  of  the  shares :  Humble  v.  Lang»Uni{a).    The  vendor 
cannot  himsdf  transfer,  he  can  only  execute  the  deed. 
[Pcarhet  B. — No  name  of  the  person  to  whom  die  shares  were 
to  be  transferred  was  giyen  within  the  time  at  which  the 
plaintiffs  were  bound  to  be  ready  to  transfer,  viz.  by  the  31st 
October.]  First,  the  decision  in  the  AyUtbwry  Railway  Cant' 
panyy.  TAompmm  does  not  apply;  forin  that  case  there  was 
an  express  enactment  that  the  yendor  was  to  remain  liable 
to  the  calls,  nor  had  any  memorial  been  registered  accord- 
ing to  the  particular  act     Next,  8  Yict.  c.  16,  s.  16,  dearly 
explains  the  case.    That  enactment  was  intended  merely 
for  the  benefit  of  the  company,  to  prevent  disputes  whether 
thecall  should  be  paid  by  the  Tender  or  yendee:  and  secdona 
14  and  15  shew  that  it  is  not  the  mere  execution  of  the 
deed  by  the  vendor  that  constitutes  the  transfer.     [Parie, 
B. — It  is  dear  that  the  deed  of  transfer  must  be  brought 
in  an  executed  state  to  the  secretary,  and  sect.  16  does  not 
say  that  no  such  entry  of  the  memorial,  as  in  sects.  14  and 
16  directed,  shaU  be  made  in  the  register  of  tnmsfen,  but 
that  no  shareholder  shaU  be  entitled  to  transfer  any  share 
after  call  made  in  respect  thereof  till  he  has  paid  the  same. 
We  must  abide  by  the  grammatical  construction,  unless  it 
is  shewn  to  be  unreasonable.     The  question  is,  what  im- 
plied addition  do  the  phdntiffi  seek  to  make  to  this  contract? 
Their  argument  is,  that  no  more  is  required  by  the  act  than 
that  all  calls  should  be  paid  before  the  transfer  is  registered, 
and  all  the  party  transferring  has  to  do  is  to  tender  the  con- 
veyance as  soon  as  he  is  enabled  to  insert  the  person  to 
whom  the  transfer  is  to  be  made,  by  getting  his  name  from 
his  broker.  Flait,  B. — The  plaintiffs  might  have  stipulated 
for  the  price  and  the  call  to  be  paid.]    The  defendants' 
contract  means,  that  they  will  pay  for  all  liabilities  accruing 
on  these  shares.     The  plaintiffs  say,  that  as  the  defendants 

(a)  7  M.  &  W.  617. 
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have  not  paid  the  identical  £5,  they  were  bound  to  pay  to 
the  company,  they  have  not  peifonned  tine  contract  The 
plaintiffs'  averment  of  readiness  to  transfer  means  that  they 
were  ready  to  do  their  duty  in  transferring  to  the  defend- 
ants. It  was  admitted  by  the  defendants  that  they  were 
to  pay  the  calls  first  or  last.  Then  were  they  to  come  from 
the  plaintiffs'  pocket  in  the  first  instance  ?  iPoUock,  C.  B. 
— The  16th  section  says,  that  no  shareholder  shall  transfer 
any  share  till  he  shall  have  paid  all  calls ;  but  you  say  that 
by  this  contract  it  was  the  duty  of  the  defendants,  as 
vendees,  to  go  to  the  company,  pay  the  calls,  and  then  de- 
mand a  transfer  by  the  pbuntifis.  But  can  it  be  said  that 
the  vendee  is  bound  to  pay  tbS  calls,  so  as  to  make  a  title, 
without  acquiring  such  a  lien  on  the  shares  as  would  pre- 
vent the  vendor  from  selling  to  some  one  else,  and  leaving 
the  original  vendees  to  their  mere  right  of  action  ?]  Sooner 
or  later  the  vendee  is  to  pay  the  call ;  and  if,  as  is  argued 
for  the  plaintiffs,  the  defendants  contracted  to  buy  the 
shares  at  a  certain  price,  toff ether  uriih  all  further  liabilities, 
that  would  bind  them  to  pay  the  calls  at  theoffice.  [Parke, 
B. — If  paym^it  of  the  call  is  a  condition  precedent  to  the 
transfer,  then  any  transfer  in  fact  without  it  would  have 
no  operation.  Who  is  to  advance  the  calls  in  the  first 
instance?  The  vendor  is  to  be  ready  with  the  deed  of 
transfer,  and  may  deliver  it  as  an  escrow.  The  question 
is,  whether  it  is  not  sufficient  for  the  vendor  to  be  ready  to 
convey  the  shares  as  soon  as  the  buyer  has  cleared  the  way 
for  him  to  do  so  by  paying  the  calls.  The  plaintiflB  say 
that  the  transfer  of  a  share,  in  sect  16,  means  transfer  of 
the  actual  property.] 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — We  are  of  opinion  that  the  rule  should 
be  made  absolute  to  enter  the  verdict  for  the  plaintiffs.    It 
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1847.        appeare  to  us  that  they  were  perfectly  ready  to  do  all  that 
they  could  be  required  to  do,  or  could  do  at  the  time  that 
they  asked  for  the  name  of  the  purchaser,  viz.  on  the  let 
•Noyember,  1845.     They  were  then  as  ready  to  perform 
what  they  had  contracted  for  as  they  could  be.     It  was 
not  necessary  that  they  should  be  in  an  actual  situation  to 
perform  their  contract,  if  they  were  able  at  the  proper  time 
to  phce  themselves  in  that  situation.     Take  a  familiar  in- 
stance : — If  a  man,  having  goods  in  bond,  contracts  to  sell 
them,  it  is  very  dear  that,  if  they  are  to  be  delivered  in  diis 
eountry,  he  cannot  so  deliver  them  till  he  has  paid  the 
duty ;  but  if  the  buyer  of  ihe  goods  refuses  to  perform  the 
contract,  and  therefore  the  leller  never  pays  the  duty,  but 
enters  the  goods  for  exportation,  perhaps  on  account  of 
having  missed  that  <^portunity  of  sale,  it  could  not  be  said 
that  he  had  no  right  to  sue  the  vendee  for  that  breach  of 
contract,  merely  because  he  never  was  in  the  actual  con- 
dition to  deliver  the  goods,  for  he  had  it  always  in  his 
power  to  place  himself  in  that  condition  by  paying  the 
duty.     So  in  this  case,  the  plaintiffs  had  it  in  their  power 
at  any  time,  by  paying  the  call,  to  transfer  the  sharea. 
They  asked  for  the  name  of  the  transferee  before  the  day 
fixed  for  payment  for  the  shares,  and  at  that  time  were  in 
a  condition,  by  paying  the  call,  to  make  an  actual  and 
binding  transfer.     It  appears  to  us,  therefore,  that  the 
defendants  cannot  now  set  up  the  mere  impediment  that 
arises  out  of  the  non-payment  of  the  call,  for  it  is  agreed  on 
all  hands  that  it  was  ultimately  to  be  paid  by  the  defendants. 
The  verdict  must  be  entered  for  the 


Bule  absolute. 
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1847. 

Weeks  v.  Argent.  Ma^f  6. 

Assumpsit  on  a  promissory  note,  by  the  first  indorsee  By  5  &  6  Vict. 
against  the  maker — The  note  was  for  £120,  bearing  date  ^^Ji^V***" 
12thFebruary,  1845,  payable  to  Clark  or  order  at  12  months'  may  be  pleaded, 

•^  ^r  J  and  thatactand 

date,andindor8edbyhimtothepkintiff.  Plea, non assumpsit  JJesp^Wmat. 
(by  statute).  This  plea  was  founded  on  the  stat.  5  &  6  Vict,  e^imoe,  kl  de- 
c.  122,  s.  40,  which  enacts,  that  any  contract  or  security  made  ^^  ®'  *"  ^' 

'  '  'J  J  tion  on  a  aecu- 

or  given  by  any  bankrupt  or  other  person  unto  or  in  trust  rity  given  by  a 

r  J-*  /•  •        ^u  ^    V  bankniptwith 

for  any  creditor,  or  for  secunng  the  payment  of  any  money  intent  to  per- 
due  by  such  bankrupt  at  his  bankruptcy,  as  a  consideration  JJ^J,;^'!^' 
or  with  intent  to  persuade  such  creditor  to  forbear  opposing,  po«ns  or  oon- 
or  to  consent  to  the  allowance  or  confirmation  of  such  cer^  allowance  of  hia 
tificate,  shall  be  void,  and  the  money  thereby  secured  or  //e/i,  that  the 
agreed  to  be  paid  shall  not  be  recoverable,  and  the  party  5J>n*|[^^rit 
sued  on  such  contract  or  security  may  plead  the  general  (bystatnte), 
issue,  and  give  this  act  and  the  special  matter  in  evidence,  under  this 
The  cause  was  tried  before  PoUock,  C.  B.,  at  the  Middlesex  aH^^  oJTa 
sittings  after  last  Hikry  Term.  The  defendant.  Argent,  was  ^^^^^ 
shewn  to  have  become  bankrupt  in  November  1844.     On  ing  Reg.  Gen., 
that  occasion,  Clark,  a  creditor  of  his  on  a  bill,  consulted  Val-  pie^iDga  in  ' 
lance,  his  attorney,  as  to  the  measures  advisable  for  obtaining  ^^"^^'^  ^^ 
payment     Yallance  advised  him  to  G^et  the  note  now  sued  >>  ^*^^  ^  pv- 

,  raanceofa 

on  from  the  defendant.  Accordingly,  afterwards,  the  defend-  bargain  between 
ant,  in  the  presence  of  his  own  attorney,  as  well  as  of  Clark  in  p^^^'  ^ 
and  his  attorney  Vallance,  signed  the  note  now  sued  on,  ^*  attondei 
and  received  the  bill  from  Clark.     The  defendant  obtained  them,  the  com- 
his  certificate  on  the  12th  March,  1845.     In  order  to  esta-  one  party  to  ^ 
blish  the  defence  under  the.  above  enactment,  the  counsel  ^aSng'tothat 
for  the  defendant  called  Vallancej   the  attorney  for  the  ■?*•  *•  "°*  P*^" 

.  .  Tilegedy  ao  as  to 

payee,  Clark.    Yallance  objected  to  give  evidence,  on  the  prerent  the 
ground  that  his  knowledge  of  the  facts  relating  to  the  ^Ti^^denL 
making  the  note  had  been  obtained  in  his  character  as  an  ^  ^^ 
attorney,  and  was  therefore  confidential.     Pollock,  C.  B., 
having  overruled  the  objection,  it  was  contended  for  the 
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plaintiff  that,  in  an  action  on  a  promissory  note,  the  plea 
of  non  assumpsit  was  bad  undf r  all  circumstances^  bj  £eg. 
Gen.,  Hil.,  4  WiU.  4,  Pleadings  in  Assumpsit,  r.  2,  so  that 
Yallance's  evidence  was  not  admisrible*  The  Chief  Baron, 
however,  admitted  the  evidence.  Yallanoe  then  |nnoved 
that  the  note  was  given  by  the  defendant  to  Clark,  in 
consideration  of  his  withdrawing  all  opposition  to  the  de- 
fendant's pasring  his  last  examination  and  obtaining  his 
certificate.  The  plaintiff  had  a  verdict  for  the  amount  of 
the  note  and  interest,  leave  being  given  to  move  to  enter  a 
verdict  for  tiie  defendant. 

Montagu  Chambers  having  obtained  a  rule  accordingly, 

Humjrey  and  Eastwood  now  shewed  cause. — The  statute 
5  &  6  Vict  c.  122,  s.  40,  never  was  intended  to  make  legal 
that  plea  of  non  assumpsit  in  an  action  on  a  biH  or  note, 
which  had  been  prohibited  by  Beg.  Gkn.  Hilary  Term, 
4  WilL  4,  having  the  force  of  a  statute  (a):   Donaldson 
V.   Thompson{h).     [Parke,  B. — Subsequentiy  to  the  new 
rule,  the  statute  5  &  6  Vict,  authorised  the  pleading  of 
the  general  issue,  which  in  this  action  could  only  be  non 
assumpsit.]     Secondly,  Yallance  became  acquainted  with 
the  consideration  for  the  note  in  his  pontion  of  confidential 
adviser  to  the  payee,  Clark,  and  therefore  was  not  com- 
pellable to  give  evidence  on  that  subject:   Doe  d.  Strode  v. 
Seatan(c),     This  principle  holds  even  in  criminal  casee: 
Beg.  V.  Smith  (d).     [Pfa«,  B.— In  Beg.  v.  Smith,  the  pos- 
sesion by  the  attorney  of  the  note  alleged  to  be  forged  by 


(a)  3  &  4  Will.  4,  c.  42,  s.  1.  (d)  Cor.  Holrcyd,  J,,  Derby 

(b)  6  M.  &  W.  816.  But,  Summer  Ass.  1822,  imported  1 
semble,  this  objection  could  only  Phillipp's  £▼!<!.  171,  9th  edit, 
have  been  raised  on  special  de-  See  Reg,  v.  Jones  or  Hagnsordy  I 
murrer.  Ht^  v.  Fisher,  2  M.  &  Denison,  C.  C.  R.  166;  2  C.  & 
W.  722.  Kir.  234,  semb.  contra. 

(c)  2Ad.  &E.  171. 
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his  dknt  was  the  client's  poesesaion.  Parke,  B. — Nor  did  1847. 
the  prosecutor  offer  secondary  evidence  of  its  contents. 
MartUm  v.  Dwtnes  (a)  shews,  that^  if  a  judge  admits,  though 
improperly,  evideiice  of  a  professional  adviser  of  a  stranger 
to  the  suit,  the  party  to  the  suit  cannot  avail  himself  of  the 
objection.]  It  need  not  be  here  contended  that  secondary 
evidence  could  not  have  been  given^  for  the  evidence  ad- 
mitted was  of  the  witness  who  himself  negotiated  the  mat- 
ter. [Parhe,  B. — The  question  is,  whether  he  obtained  the 
information  in  his  character  as  an  attcmiey,  for  he  may 
have  been  consulted  on  matter  not  within  his  province  as 
such,  and  would  not  tiien  be  privileged.  Rolfey  B. — Sup- 
pose a  man  produces  a  forged  deed  to  his  attorney,  and 
asks  him  to  borrow  money  on  it(i)?  PoUocky  C.  B. — 
Suppose  a  man,  being  an  attorney,  is  employed  merely  as 
an  agent,  or  with  another  who  could  do  the  thing  as  well 
as  an  attorney— is  his  evidence  inadmissible?]  The  ques- 
tion is,  whether  Clark  consulted  Vallance  because  he  was 
an  attorney,  and  in  order  to  get  his  advice  as  to  the  debt 
due  from.  Argent.  [Parhey  B. — In  Greenougk  v.  GaskeH(c), 
Lord  Brougham,  C,  reviewed  tiie  cases  on  this  subject,  and 
Lud  down  the  rule  which  has  since  been  adhered  to.  Lord 
TenUrden  had  entertained  a  more  limited  view,  and  con* 
fined  the  privU^e  to  information  imparted  by  the  client  to 
his  attorney,  either  in  the  course  of  an  action  then  existing, 
or  with  a  view  to  it  {dy  But  this  communication  was  made 
in  the  presence  of  the  defendant  and  his  attorney ;  then 
how  could  it  be  confidential  ?]    What  took  place  then  was 

(a)  1  Ad.  &  £1. 31.  (c)  1  Mylne  &  Keen,  d8.  See 

{h)  This  seems  to  allude  to  cases  collected  in  1  Phil.  Ev.,  9th 

Reg,  V.  FarUy,  1  Pen.  C.  C.  R.  ed.,  168,  n.    Lord  Brougham  had 

197;  2  C.  &  Kir.  313;  and  Reg.  consulted   Tindal,  C.  J.,  Lord 

▼.  Hc^ward,  2  C.  &  Kir.  234;  I^ndhursi,  C.  B.,  and  Parie,  B. 
S.  C,  nom.  Reg.,  v.  J(mes  and         (d)  Williami  v.  Mundie,  Ry. 

Others,  1  Den.  C.  C.  R.  166;  also  &  M.  34. 
Averse  ease,  8  C.  &  P.  696. 
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1847.        the  giving  of  the  bill  by  the  defendant,  in  consequence  of  the 
confidential  communication  to  Clark  by  his  attorney^  Val- 
lance.     [^Platt,  B. — Vallance  was  not  the  defendant's  agent, 
so  that  nothing  said  or  done  at  the  time  the  note  was  gi^en 
to  Clark  in  exchange  for  the  bill  was  confidentiaL     But 
nothing  seems  to  have  been  then  said  about  the  terms  of 
the  arrangement.     Parke,  B. — Doe  v.  Seatan  does  not  shew 
that  a  bargain  made  with  an  opposite  attorney  in  the  pre- 
sence of  his  client,  a  third  party,  or  vice  versd,  is  a  con- 
fidential communication  within  the  rule  of  evidenccj     In 
Reff.  v.  Srnithf  the  note  alleged  to  be  forged  had  been  already 
produced  on  another  occasion  before  the  trial,  yiz.  before  a 
magistrate  and  before  the  judge,  yet  the  rule  that  it  was 
a  confidential  communication  prevailed.     [Parke,  B. — ^All 
that  case  decides  is,  that  the  possession  of  the  attorney  for 
the  prisoner  was  the  possession  of  the  prisoner,  so  that  if 
the  prisoner  did  not  suffer  him  to  produce  it,  secondary  eyi- 
dence  of  it  would  have  been  admissible  for  the  purposes  of 
criminal  justice.] 

Pollock,  C.  B. — This  rule  must  be  absolute.  In 
Griffith  V.  Davies  (a),  it  was  held  that  a  person  who  had 
attended  as  attorney  for  the  defendant,  on  an  occasion  when 
he  proposed  a  compromise  to  the  plaintiff,  might  be  called 
to  prove  the  conversation  which  took  place  between  them. 
Pattesan,J.,  there  said,  he  did  not  see  why  the  attorney  should 
have  been  prevented  from  stating  at  the  trial  what  his  client 
had  already  communicated  to  the  opposite  party,  the  dis- 
closure objected  to  being  of  something  which  had  already 
been  said  to  the  plaintiff.  That  learned  judge  there  said 
he  could  not  understand  the  decision  in  Gainsfard  v.  Gram- 
mar (b).     Suppose  the  agreement  between  the  parties  had 

(a)  6  B.  &  Adol.  602.    See  Turner  v.  RaiU<m,  2  Esp.  C.  N.  P.  475. 

(6)  2  Camp.  9. 
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been  reduced  to  writing,  and  this  attorney  had  been  the 
attesting  witness,  without  the  document  being  left  with 
him,  so  as  to  make  his  possession  that  of  his  client — could 
not  he  have  been  called  to  prove  the  document  ? 

Parre,  B. — A  mere  bargain  with  the  other  side,  in  the 
presence  of  the  opposite  attorney,  is  not  a  confidential  com- 
munication, within  the  rule  of  evidence.  In  Duffin  v. 
Smith  (a),  in  an  action  on  a  bond,  the  attorney  for  the  plain- 
tiff was  admitted  by  Lord  Kenyon  to  prove  that  it  was 
given  for  a  usurious  consideration.  That  case  was  decided 
long  before  the  rule  respecting  privileged  communications 
to  an  attorney  received  the  extension  it  has  since  had. 

BoLFE,  B.,  concurred. 

Platt,  B. — ^Was  the  commimication  made  by  Churk 
only  to  Vallance,  his  attor^y  ?    No. 

Rule  absolute  (ft). 

M.  Chambers  and  Chamock  were  to  have  supported  the 
rule. 

(a)  Peake's  C.  N.  P.  10& 
(b)  See  Shore  y.  Bedford,  6  M.  &  Gr.  271,  HU.  1843. 


822  CASES  IN  THE  EXCfHBQUER, 
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Mi]^  8.  Waklbt  v.  Cooke  and  Another. 

wiiereanik  L/ASE  for  libel.      The  plaintiff  ^ms  a  oorooer  of  liie 

iioimiiiai in-  oounty  of  Middlesex,  and  the  defendants  were  proprietorB 

Kbd*totflil'''*  of  a  periodical  publication  called  the  "Medical  Timee." 

Qneen'sBendi,  The  first  oount  of  the  declaration  set  out  the  matter  alleged 

on'riTJ^  to  be  a  Ubel,  which  had  been  pnbbhed  m  the  •* Medical 

^omt^nuiT^  Times,"  and  was  charged  to  be  a  libel  on  the  plaintiff  in  his 

bring  an  action  capacity  ofcoToner.  On  the  12th  Novcmber,  1846»  the  plain* 


Conrtforthe     tiff  had  obtained  a  roIe  nisi  for  a  cimiinal  information  against 
Sie  B^^ubei.    ^^  defendants  in  the  Court  of  Queen's  Bendi»  for  publisb* 

ing  this  libeL  That  rule  was  discharged  in  Hilaiy  Tenn^ 
1847,  whereupon  this  action  was  commenced  on  the  18th 
February,  and  the  declaration  was  ddivered  on  28th  April, 
1847. 

■ '  .  .  ' 

Lmhy  on  affidavit  of  these  ^ts,  had  obtained  a  role  in 
this  court  for  striking  out  the  first  count  of  the  dedaratioD ; 
against  which 

BramweU  shewed  cause. — ^The  whole  qnestioAas,  whether 
the  fiM^t  of  an  unsuccessfol  application  for  a  criminid  infor- 
mation against  the  publishers  of  a  libel,  is  a  bar  to  an  action 
for  the  publication  of  tiie  same  libeL 

Pollock,  C.  B. — No. 

The  Court  then  called  on 

Lush  to  support  his  rule.  —  First,  the  case  of  Rex 
y.  Sparrow  (a)  shews  that  a  party  who  applies  for  a 
criminal  information  undertakes  by  so  doing  not  to  adopt 
any  other  remedy  for  the  cause  of  complaint  on  which  he 

(a)  2  T.  R.  Its,  HO.  1788. 
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80  proceeds.    In  that  ease  Ashhursty  J.,  said,  that  the  Court, 
^' after  considering  the  point  yery  fully,  thought  it  pro- 
per to  establish  it  as  a  general  rule  for  the  future,  that 
where  a  person  applies  for  an  information,  he  is  understood 
to  waiye  his  right  to  bring  an  action,  unless  the  Court, 
on  hearing  the  whole  matter,  should  be  of  opinion  that 
it  is  a  proper  subject  to  be  tried  in  a  civil  action,  and 
should  specifically  give  him  leave  to  do  so."    That  case  has 
been  acted  upon  in  many  instances  since  in  the  Queen's 
Bench,  and  parties  have  been  called  on  there  to  relinquish 
actions  brought  after  applying  for  criminal  informations. 
[Pollock,  C.  B. — Then  an  attachment  might  be  applied  for 
against  this  plaintiff  in  that  court.     JRolfe,  B.-**That  is  the 
remedy  if  the  plaintiff  is  in  contempt  in  the  Queen's  Bench 
on  account  of  any  breach  of  his  undertaking,  express  or 
implied,  in  that  court.]     Next,  it  was  a  breach  of  faith  to 
bring  this  action,  and  this  Court  will  stay  it  on  that  ground, 
though  the  earlier  proceedings  were  in  another  tribunal. 
In  Cocker  v.  Tempest  (a),  AUersan,  B.,  said,  ''The  power 
of  each  court  over  its  process  is  unlimited;  it  is  a  power 
incndent  to  all  courts,  inferior  as  well  as  superior.      Were 
it  not  so,  the  Court  would  be  obliged  to  sit  still  and  see  its 
own  process  abused  for  the  purpose  of  injustice.      The 
power  must  be  used  equitably ;  but  if  it  be  made  out  that 
the  process  of  the  court  is  used  against  good  faith,  the 
Court  ought  to  interfere  to  prevent  it,  for  the  purpose  of 
administering  justice."     Here  the  plaintiff  must  be  talcen 
to  have  known  the  course  of  practice  in  the  Queen's  Bench, 
and  by  applying  for  a  crionnal  information,  to  have  under* 
taken  that,  if  the  Court  will  exercise  their  discretion  on  this 
matter  as  put  by  him  in  a  criminal  form,  there  should  be  no 
action. 

Pollock,  C.  B. — This  case  cannot  be  put  so  high  as  is 
contended  for  by  Mr.  Lush,  viz.  that  every  man  is  taken  to 

(a)  7  M.  &  W.  602. 
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1847.  know  the  practice  of  the  Court  of  Queen's  Bench.  Tfaon^ 
his  ignorance  of  the  law  of  the  land  will  not  avail  him,  it  is 
common  to  relieve  on  terms  from  the  consequence  of*  igno- 
rance of  practice.  The  judges  of  the  Queen's  Bench^  who 
alone  possess  the  function  of  granting  or  refusing  a  critninaJ 
information,  may  lay  down  a  rule  to  regulate  their  own 
proceeding  in  that  matter,  but  I  do  not  think  that  they  can, 
by  any  such  rule,  bind  the  judges  of  another  courts  so  as 
to  prevent  their  entertaining  an  action  brought  in  the 
ordinary  way. 

Parke,  B. — The  Court  of  Queen's  Bench  did  not  give 
this  plaintiff  the  relief  he  asked,  so  that  the  argument  in 
support  of  the  rule  would  exclude  him  from  all  remedy, 
because  he  had  merely  applied  for  other  relief  elsewheie, 
without  obtaining  it.      The  defendant  cannot  put  this  case 
higher  than  if  the  plaintiff  had  entered  into  a  rule  in  the 
Court  of  Queen's  Bench  that  no  action  should  be  brought 
in  any  other  court,  except  by  their  sanction.     The  Court  of 
Queen's  Bench  know  tiie  circumstances  under  which  they 
refused  the  information :  we  are  asked  to  stay  the  action, 
but  cannot  know  that  the  action  is  not  rightiy  founded. 
Then  we  ought  not  to  interfere,  except  we  see  that  the 
action  has  been  brought  against  good  faith.     But  the  un- 
dertaking, if  it  is  one,  is  entered  into  witii  the  court  of 
Queen's  Bench,  by  tadt  assent  of  the  applicant  for  the 
criminal  information  at  tiie  time  of  so  applying.     That 
Court  may  tiiink  that  the  bringing  an  action  in  this  court 
b  a  contempt,  and  a  ground  for  granting  an  attachment 
there.     But  no  tacit  understanding  that  the  practice  of  that 
court  shall  be  complied  with  can  autiiorise  us  to  stay  pro- 
ceedings in  an  action  brought  in  tiiis  court     I  thought  the 
rule  laid  down  in  Bex  v.  Sparrow  had  only  applied  in  cases 
where  a  criminal  information  had  been  granted. 

BoLFS,  B. — ^The  Court  of  Queen's  Bench  is  supposed  to 
have  laid  down  a  rule  of  practice,  which  they,  knowing  the 
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circumstanoeSy  would  be  competent  to  difipense  with  in  the 
particular  instance ;  whereas,  if  the  rule  were  to  be  im- 
perative  on  other  tribunak  to  whom  the  facts  are  unknown, 
the  strange  anomaly  would  arise,  that  the  prohibition  to 
bring  an  action  would  be  absolute  in  the  other  courts,  but 
qualified  in  the  Court  of  Queen's  Bench. 

Platt,  B. — ^Probably  all  that  was  intended  hj  the  rule 
laid  down  in  Rex  v.  Sparrow  was  to  prevent  the  oppres- 
sion of  a  criminal  and  civil  proceeding  for  the  same  cause  of 
complaint,  by  enabling  the  Attomey-Greneral  to  enter  a 
nolle  prosequi,  if  necessary. 

Rule  discharged;  the  costs  to  be  costs 
in  the  cause  (a). 

(a)  Pdloci,  C.  B.,  cited  Star-  adrantage  derived  by  the  defend- 
kie  on  Slander,  which  states  (1st  ant  from  this  mode  of  proceed- 
ed. 599)  that,  in  general,  the  ap-  ing;  for,  if  convicted  under  an 
pllcant  for  a  criminal  informa-  indictment,  the  prosecutor  might 
tion  must  waive  his  right  of  ac-  still  sue  for  damages, 
tion;  and  adds,  that  this  is  an 


MOUNTFORD  V.    HaRPER.  May  S, 

{Before  Alderson,  B.,  sitiinff  abne). 

A.SSUMPSIT  for  money  had  and  received  by  the  defend-  The  defendant 
ant  for  the  plaintiff's  use.  of  thlfph^r 

Plea  (amongst  others),  payment  before  action  brought.      arew"o^ii 
At  the  trial,  before  the  under-sheriff  of  Staffordshire,  the  banker,  in 
following  facts  were  proved.     The  plaintiff  was  the  tenant  plaintiff  a 
of  Mrs.  Cunliffe  Offley,  whose  steward  the  defendant  was.  ^Vs'^Pd^'to'the 
A  sum  of  money  having  been  paid  by  the  Grand  Junction  P^'{*^5.w  m* 

evidence  of 
payment,  withont  proof  that  the  plaintiff  had  received  the  cheque  from  the  defendant. 

VOL.  XVI.  Ill  M.  W. 
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1847.        Bailway  Company  to  the  defendant^  to  be  handed  over  to 
MouMTFORD    ^^^  plaintifi^  in  respect  of  damage  done  to  hi8  interest  as 
V*  tenant,  the  defendant  drew  a  cheque  upon  his  bankers  for 

£15,  in  &Tour  of  the  plaintiff,  which  the  latter  presented 
for  payment  at  the  bankers',  and  received  the  amount. 
There  was  no  evidence  that  the  cheque  had  been  given  by 
the  defendant  to  the  plaintiff.  It  was  objected  on  behalf  of 
the  plaintiff,  that  there  was  not  sufficient  evidence  to  prove 
the  plea  of  payment,  and  that  there  should  be  some  proof 
to  connect  the  plaintiff  with  the  receipt  of  the  cheque.  The 
under-sheriff  was  of  that  opinion,  and  directed  a  verdict  for 
the  plaintiff  on  the  plea  of  payment,  reserving  leave  for  the 
defendant  to  move  to  enter  a  verdict  for  him. 
A  nde  nisi  having  been  obtained  accordingly, 

Bovill  shewed  cause. — The  direction  of  the  under-eheriff 
was  correct  The  mere  payment  to  the  plaintiff  at  the 
bank  of  a  cheque  drawn  by  the  defendant  in  fitvour  of  the 
plaintiff,  is  not  evidence  that  the  money  was  paid  by  the 
defendant  to  the  plaintiff.  There  ought  to  have  been  some 
evidence  to  connect  the  plaintiff  witii  the  receipt  of  the 
cheque.  It  may  have  passed  through  the  hands  of  twenty 
persons  before  it  came  to  him.  In  Uoyd  v.  Sandilands  (a), 
it  was  held  that  the  mere  circumstance  of  a  cheque  being 
made  payable  to  a  person  who  received  payment  of  it,  was 
not  evidence  that  the  banker  gave  it  to  him.  Dallas,  J.^ 
there  says — ^^  Although  tiie  cheque  is  made  payable  to  the 
defendant,  yet  it  might  have  been  given  to  a  third  person, 
and  through  that  third  person  might  have  got  into  the  hands 
of  the  defendant.  The  plaintiff  and  the  defendant  are  not 
by  this  evidence  connected  witii  the  cheque.  This  is  not 
proof  of  payment.** 

MiUer,  in  support  of  the  rule. — It  is  conceded  that  proof 

(a)  Grow,  15. 
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of  the  delivery  and  payment  of  a  cheque  to  a  party  is  not  1847. 
suflScient  evidence  of  a  debt,  unless  it  be  shewn  upon  what  mo„„'tfoiid 
consideration,  and  under  what  circumstances,  the  cheque 
was  given:  Aubertv,  Wabh{a).  But  when  a  debt  has  been 
proved  to  exist,  die  cheque  is  evidence  of  payment.  In 
£ffff  V.  JBameti  (ft).  Lord  Kenyan  ruled  that  a  cheque  drawn 
by  the  defendant  on  his  bankers,  and  which  cqipeared  to 
haye  been  received  ^by  the  plaintifi^  was  evidence  to  go  to 
the  jury  of  the  fact  of  payment.  In  BosweU  v.  SmiA  (c), 
where  a  cheque  signed  by  B.  was  proved  to  have  jmssed 
through  die  hands  of  A.,  Tindal,  C.  J.,  ruled  that  the  de- 
livery of  the  cheque  was  primft  "fiMne  evidence  of  payment. 
So  here,  the  dofendant  having  proved  that  the  cheque  had 
been  paid  to  die  plaintiff,  and  diat  he  had  the  defendant's 
money  in  his  liands,  it  was  incumbent  on  the  phuntiff  to 
shew  in  answer  diat  the  dieque  had  not  been  given  by  the 
defendant  to  him,  but  to  another  person. 

Aldebson,  B. — The  rale  mu^t  be  absohite.  In  the  case 
of  Lbyd  v.  SandSandi,  where  Dallas,  'C.  J.,  says,  that  **  the 
fact  of  a  cheque  being  made  payable  to  the  defendant,  and 
the  deiendamt  having  received  payment  of  it,  is  not  proof  of 
payment/'  the  word  '*  payment"  is  incorrecdy  used  for 
''debt"  There  the  cheque  was  given  in  evidence  for  the 
purpose  of  enforcing  an  alleged  debt,  not  as  proof  of  pay- 
ment. That  was  the  only  case  which  emibarrassed  me ;  all 
the  other  audiorities  are  clear. 

Rule  absolute. 


(a)  4  Taunt.  293.  (b)  3  Esp.  196. 

(c)  6  C.  &  P.  60. 
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May  8.  Rendel  and  Another  v.  ^Iaixesok. 

A  laintiir  {Before  Aldebsok,  B.,  sitting  alomtS) 

^!S^^&^'  i  HIS  was  a  nile  calling  on  the  plamtiffi  to  shew  canse 
^^^^^^  why  the  proceedings  in  this  action  should  not  be  stayed  an- 
on, one  ci        til  the  determination  of  the  cause  of  Rendel  and  Another  ▼. 

wlioiii  pttd  ^ 

£300  into  Tobor^  unless  the  plaintiffs  wonld  consent  to  giye  crecBt  tor 

pl^tiir,  with.  ^'^  s™i>  <>f  £300,  paid  into  court  in  that  action,  as  though 

Idux^^  "*  P"^  "**^  ^"^  "*  ^'^^  action,  or  otherwise  give  the  defend- 

gave  notice  of  ant  in  tiiis  action  tiie  benefit  thereof  and  agree  to  proceed 

other.   The  in  tiiis  action  only  for  sach  fiuther  sum  as  might  be  due  to 

^^^2u[^  them  from  either  or  botii  the  defendants  in  the  two  actions ; 

in  this  latter  the  defendant  in  this  action  undertabani?,  if  tiie  plaintiffi 

■cttonf  on  pay-  ,  ,  , 

ment  of  coeu,     elected  to  proceed  in  the  action  against  the  defendant  Tabor, 

to  iniert  on  the    .i     .    •£%  j  •      .••  •  j      ^r  •    _a 

record  a  plea  of  ^™^^'  ^  <^7  ^^^^^  ^tet^  recoYcred  m  the  said  action  agunst 
^^^^00  ^^  defendant  Tabor,  oyer  the  said  sum  of  £300,  he  the 
without  ae-  defendant  would  pay  the  same,  and  the  taxed  costs  therein, 
in  the  aame.       if  uot  paid  by  the  defendant  Tabor. 

It  appeared  by  the  affidavits,  that  this  action  had  been 
brought  by  the  pliuntiffs,  who  were  engineers,  against  the 
defendant,  as  a  director  of  the  Armagh,  Coleraine,  and 
Portrush  Railway  Company,  to  recover  the  sum  of  £1020, 
for  journeys,  surveys,  and  superintendence  of  the  said  rail- 
way. A  similar  action  for  the  same  amount  had  been 
brought  by  the  plaintiffs  against  Tabor,  another  director 
of  the  same  company,  and  Tabor  had  pud  £300  into 
court,  and  pleaded  payment  accordingly,  together  with 
other  pleas.  The  phdntiflb  did  not  reply  to  the  pleas  in 
the  action  against  Tabor,  but  had  given  notice  of  trial  in 
the  present  action. 

Sir  F.  Thesiger  shewed  cause,  and  argued  that  the  de- 
fendant might  have  pleaded  that  he  was  only  liable  as  a 
joint  contractor  witii  Tabor,  and  that  £300  had  been  paid 
^    into  court  by  the  latter  in  the  action  against  him. 
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Alderson,  B. — On  payment  of  coets^  there  will  be  a  rule         1847. 
absolute  for  inserting  on  the  record  a  plea  of  payment  into       rbndkl 
court  of  £300^  without  actually  paying  in  the  same.  ^* 

Bramwelly  who  appeared  to  support  the  rule»  submitted 
that  it  should  be  without  costs.  He  referred  to  Came  v. 
Legh  (a),  where»  separate  actions  having  been  brought  for 
the  same  debt  against  several  persona  who  (if  liable  at  aU) 
were  liable  jointly^  and  the  defendant  in  one  action  having 
paid  the  debt  and  costs  in  that  action,  the  Court  stayed 
proceedings  in  the  others  without  costs. 

Alderson,  B. — The  defendant  is  proposing  to  alter  the 
record,  and  must  pay  the  costs. 

Rule  accordingly. 

(a)  6  B.  &  C.  124. 


Cropton  and  Others  v.  Pickbrnell  and  Another.  Af>rU  20. 

XJEBT  for  the  use  of  a  ship,  whereof  the  plaintiffs  were  Where  a  char, 
the  owners,  by  the  defendants  before  that  time  retained  pniateafor' 
and  kept  on  demurrage,  with  certain  goods,  merchandise,  and  J^^^mr  days 
chattels  on  board  thereof,  for  a  lonir  time,  and  at  the  defend-  ^  twenty 

rm  1  ,    days  on  de- 

antr  request     There  was  also  a  count  on  an  account  stated,  murrage,  if  the 
Pleas,  never  indebted,  and  payment  of  money  into  court,  for^tra  dayi, 
The  plaintiffa'  demand  was  for  thirty-two  days'  demurrage.  ^  ^^^ 
At  the  trial,  before  Pollock^  C.  B.,  at  the  Middlesex  sittings,  biutoa  ootmt 
it  appeared  that  the  plaintiffs  were  owners  of  the  brig  Tasso,  but  by  action  ' 
which  was  chartered  by  the  defendants  at   Swansea,  in  Jarty  itodjr**^' 
August,  1845,  to  take  in  a  caigo  of  coals  there,  proceed 
to  Glasgow,  and  there  take  in  a  cargo  for  Naples  and  Alex- 
andria,  and  return  from  the  latter  place  with  a  cargo  to 
some  port  in  the  United  Kingdom,  at  £1400  for  the  entire 
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1847.        round  out  and  home.  Seyenty-five  running  days  were  allowed 
for  landing  at  Swansea  and  Glasgow,  discharging  at  Napl< 


CaoPToif 

o.  and  reloading  at  the  port  of  loading ;  the  homeward  cargo 

to  be  discharged  according  to  the  custom  of  the  port  of 
discharge,  and  twenty  days  on  demurrage;  and  over  and 
above  the  said  lying  days  at  £5  a  day  penalty  for  non* 
performance  of  the  agreement.     The  action  sought  to  re- 
cover £160,  the  amount  of  thirty-two  days'  demurrage. 
The  sum  paid  into  court  exceeded  twenty-four  days,  but 
did  not  amount  to  twenty-five  days'  demurrage.    A  sabse- 
quent  agreement  by  the  defendants  to  pay  an  extra  £150 
to  the  plaintiffs,  for  cutting  the  ship's  beams  for  a  particular 
object^  was  indorsed  on  the  charterparty.      The  Chief 
Baron  held  that  the  charterparty  could  not  be  read  for 
want  of  a  stamp,*  and  nonsuited  the  plaintiffs. 

Sii  F.  Thegiger  now  moved  to  set  aside  the  nonsuit,  and 
for  a  new  trial,  on  the  ground  that  the  charterparty  was 
improperly  rejected,  no  alteration  having  been  made  in  it 
as  to  demurrage.  Having  obtained  a  rule  to  shew  cause 
on  this  ground,  he. also  mentioned  that  the  defendants' 
counsel  had  objected  at  the  trial  that  the  acticm  was  in- 
correctly conceived,  and  should  have  been  brought  on  the 
charterparty,  citing  Horn  v.  BeMu»an{a),  The  nonsuit 
partly  proceeded  on  this  ground. 

Pabke,  B. — The  defendants'  argument  would  be,  that  on 
this  declaration  the  plaintiflb  could  only  go  for  the  sum  fixed 
to  be  paid  for  each  day  of  demurrage,  and  not  for  days  during 
which  the  ship  was  detained  over  and  above  the  days  of  de- 
murrage. Had  she  been  detained  for  thirty-five  days  over 
the  seventy-five  running  days,  the  plaintiffs  could,  on  this 

(a)  9  C.  &  P.  709.    Common  ahip,  withont  a  q>ecial  eotmt  for 

eoontibr  demmnige.    There  was  not  loading,  &c.  in  a  reasonable 

no  contract  as  to  demurrage,  but  time,  and  Parkey  B.,  directed  a 

the  ship-owner  sought  to  recover  verdict  for  the  defendant, 
for  unreasonable  detention  of  the 
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oounty  only  recoTer  for  twenty  days,  though  the  defendants         1847. 
have  paid  inito  couirt  for  twenty-four  days.    Detfdning  the      cbofton 
ship  for  eztm  days  was  a  breach  of  contract^  for  which  the  ^' 

PiCKBBNBLL* 

action  should  have  been  brought  on  the  charterparty. 

Pollock,  C.  B.^  Kolfe,  B.»  and  Platt,  B.,  concurred. 

Per  Curiam  : 

Bule  refiised  on  the  last  ground. 


Graburn  v.  Brown.  ^       Ma^  7. 

Debt  on  2  &  3  Edw.  6,  c.  13,  8.  1,  for  treble  value  of  In  an  action  of 
tithe  of  wheat,  barley,  oats,  and  hay,  taken  and  earned  Ed.6,c.i3,a.l, 
away  from  the  land  where  the  same  had  been  grown  and  o^^aaun^ 
cut  down,  and  ousht  to  have  been  tithed,  the  tenth  pert  of  *^*y  before 

.  '  r  actting  out  the 

the  same  respectively,  or  of  any  part  thereof,  not  having  same,  the  de- 
been  divideid,  separated,  or  set  forth  from  the  nine  parts  ^^  pi^i^  ^ 


aeve- 


residue  thereof^  nor  any  composition  or  agreement  made  Tbet^ata""^ 

with  the  phuntiff  for  the  tithe  thereof^  or  any  part  thereof,  tate  as  to  ae- 

contrary  to  the  form  of  the  statute  in  such  case  made  the  landa  on 

and  provided.     Averment,  that  the  tenth  part  of  the  com,  tith«ble  mat- 

&C.  taken  away  was  worth  £100.    Breach,  that  aotio  ac^  ^  ^^  P'^'* 

'  "^  daced,  but 

cievit  for  £300,  as  treble  value,  &c.     Pleas,  1st,  ('^  by  should  plead 
statute,*  in  margin),  as  to  so  much  of  the  declaration  as  debet  by  sta- 
relates  to  15  acres  and  18  perches  of  knd,  parcel  of  the  ^^^^^ 
lands  in  the  declaration  mentioned,  that  the  defendant  does     l^  defend. 

ant  will  be 

not  owe  the  said  sum  of  money  in  the  declaration  men-  obUgedtogivea 
tioned,-  or  any  part  thereof,  in  respect  of  the  said  land,  ^^^u^TofU- 
parcel  &Cj  or  any  part  thereof,  in  manner  and  form  &c,  ^^?^^^' 
ocmduding  to  the  country.     2ndly,  (also  **  by  statute,"  in  to  be  insisted 
margin)  a  similar  plea  as  to  18  acres,  1  rood,.  10  perches, 
of  the  land,  other  parcel  of  the  lands  in  the  declaration 
mentioned.     Eight  other  similar  pleas  to  eight  different 
quantities  of  lands,  other  parcels  of  the  lands  &c.    The  last 
(11th)  plea  (also  ''by  statute,"  in  margin)  was  a  like  plea 


832  CASES  IN  THE   EXCHEQUER, 

as  to  SO  much  of  the  declaration  as  related  to  the  reffldue  of 
the  lands  in  the  declaration  mentioned.  On  23rd  Febroarj, 
1847y  two  months'  time  to  plead  had  been  giy^i  to  the  de- 
fendant, who  was  to  deliver,  in  a  month,  a  particular  of 
the  lands  which  he  admitted  to  be  liable  to  tithes,  and  to 
have  paid  tithes ;  and  further,  to  deliver  on  or  before  15th 
May  then  next  a  statement,  in  writing,  of  the  grounds  of  ex- 
emption from  tithe  on  which  he  insisted,  as  to  the  residue  of 
the  lands  occupied  by  him,  stating  whether  modus  or  other- 
wise, with  a  description  of  such  modus  or  moduses,  or  other 
exemption,  as  fully  as  would  be  required  in  an  answer  in  a 
bill  in  Chancery  filed  for  an  account  of  all  the  tithes  of  Ae 
lands  churned  by  the  defendant  to  be  exempt ;  without  pre- 
judice to  a  bill  in  equity  for  a  discovery  on  either  ^de^  or 
to  establish  a  modus  or  moduses ;  the  baron^s  order  not  to 
prevent  the  tithe  commissioner  from  proceeding,  if  he 
thought  fit.  Further  time  to  plead  was  ^ven,  on  terms  of 
pleading  issuably. 

ManUty  had  obtained  a  rule,  calling  upon  the  defendant 
to  shew  cause  why  the  pleas  should  not  be  set  aside. 

Hugh  Hill  now  shewed  cause. — It  will  be  contended 
that  these  pleas  are  not  issuable  (a).  A  question  arose 
before  a  tithe  commissioner  as  to  the  liability  of  parti- 
cular fisirms  to  pay  tithe  in  kind;  and  this  action  is 
brought  with  reference  to  6  &  7  WilL  4,  c.  71,  s.  44,  to 
try  that  liability  in  the  first  instance.  There  is  no  ques- 
tion but  tiiat  some  of  the  lands  held  by  the  defendant 
have  always  pud  tithe,  but  a  total  exemption  fix>m  tithe 
is  insisted  on  in  respect  of  other  parts,  and  a  farm  modus 
as  to  the  rest.  The  plea  of  nil  debet  is  split  accordingly. 
[Aldersonf  B. — ^If  that  plea  is  distributable,  it  is  very  conve- 

(a)  As  to  this,  see  Hwnphreys      B.,  in  Macke^  v.  Woody  7  M.  & 
V.  JValdeffrave,  6  M.  &  W.  623;      W.  420. 
and  per  Parke,  B.,  and  Alderson, 


rrs~^^i_-^r- 
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nient  to  split  it  in  the  first  instance.]     The  particular  which         1847. 
the  defendant  is  bound  to  deliver  will  ear-mark  each  set  of     0^^^^^ 
lands  on  the  record,  so  as  to  guide  the  tithe  commissioner.  «• 

[^Alderson,  B.— It  is  sought  to  plead  the  statutable  plea  of 
nil  debet,  by  pleading  it,  not  to  the  whole,  but  to  parts,  so 
as  to  apply  each  issue  to  particular  land.] — The  Court 
here  called  on 

Manisty  in  support  of  the  rule. — The  grievance  laid  is, 
that  the  defendant  owes  money  in  respect  of  cutting  the 
titheable  produce  of  all  the  lands  to  which  the  pleas  are 
pleaded,  and  carrying  it  away ;  not  that  he  owes  it  in  re- 
spect of  occupation  and  enjoyment  of  the  lands.  [AUersariy 
B. — If  that  is  true  on  the  declaration,  is  it  true  on  the  de- 
claration with  the  particular?]  Each  plea  is  not  as  to  any 
sum,  part  of  the  sum  demanded,  but  as  to  so  much  of  the 
declaration  as  relates  to  a  stated  number  of  acres.  [Alder^ 
sofiy  B. — The  defendant's  difficulty  is,  that  he  can  only 
identify  the  titheable  proceeds  by  means  of  the  lands  on 
which  they  grew.]  This  is,  in  truth,  a  question  of  boun- 
dary between  certain  lands  in  respect  of  which  tithes  have 
and  have  not  been  paid  in  kind.  The  pleas  will  make  diffi- 
culties on  the  record,  which  the  order  of  the  judge  intended 
to  avoid.  [Alderson,  B. — The  particulars  must  be  given 
according  to  that  order  before  going  to  trial.  Unless  every 
plea  is  true,  there  will  be  no  answer  to  the  declaration.] 
These  pleas,  in  substance,  amount  to  but  one  plea  to  the 
whole  lands,  and  would  unnecessarily  increase  the  costs. 

The  Court  said  they  would  consult  the  other  judges. 

Afterwards,  the  rule  was  made  absolute ;  the  defendant 
to  plead  de  novo  one  plea  of  nil  debet  to  the  whole  de- 
claration, and  to  pay  the  costs  of  the  application. 

Bule  absolute  (a).  ^ 

(a)  See  Earl  Spencer  ▼.  Swan-  ▼.  Draser^  2  Ad.  &  E.  645;  Reg. 
neU,  3M.  &  W.  154;  Prudhomme      Gen.  Hil.,  2  Will.  4,  r.  2,  74. 


1847. 
April  22.  Chables  Wilxjaxb  d.  Claxxe- 

AsSnUPSIT  on  a  bm  of  exdamge.  The  pUi— 
'  buBi,  Hia.  Claries  WiUiMU^  in  his  declacstioD,  stated  tfast  one  Ck:^ 
l^^i^^:  Waiiamu,  on  I3th  Jdy.  1846,  b  parts  beyond  die  ^^ 
^^I^^^P*  to  wit,  at  Bruges,  in  the  kingdom  of  Belgium,  nade  b- 
■TcmdtiutoM  bill  of  ezchanire  in  writine.  and  directed  the  same  to  <xi 
Uuu  die<r  the  il.  IhcKson,  and  thereby  reqnirea  the  said  J.  Vvrksaa  v. 
St"/i^.  I»y  *o  ^''^  <»^^''  0*^  ***  defendant  £200  steHli^  ihrr-. 
■nt  isdoned  it  monthfl  afler  the  date  thereof,  which  period  had  dv-^i 
to  the  pbiiitiff,  .  *  ' 

and  that  the       before  the  conunencement  of  this  suit.     It  then  aTeiml  u^ 

^Twbi"*'  the  defendant  indoraed  the  bill  to  the  pUinti^  and  that  J 

thu  ihTk!  Dickson  did  not  pay  the  biU.     There  were  connta  iot  muni-. 

fenduithBd  lent,  interest,  and  on  an  acconnt  stated.     Fleaa:   Ist,  am 

of  ibe  noD-  the  first  count,  that  defendant  had  not  due  notice  of  tL-    I 

^^^'j,^  non-payment  of  the  sud  bill  of  exchange  in  that  cou;; 

P""*^  *"  **  mentioned,  in  manner  and  form,  &c. ;  2ndly,  as  to  the  r^ 

toharafifcn  aidue  of  the  declaration,  non  aseumprat.     Issues  thererc 

diahanoqr  to  ^^  ^^  trial,  at  Uie  last  London  ^ttings,  before  PoUo^i. 

— ^^"thS'  '^•■^•>  *^^  following  facts  appeared:— The  bill  was  prc- 

on  theu  pLad.  (juced,  and  the  plaintiff's  ^goature  to  it  proved ;  be  «b 

fendut  could  ehewn  to  be  the  drawer,  and  to  have  discounted  it  fu 

thepUtaUff^L  Dickson,  the  drawee.     The  drawee  and  Uie  defendant  wat 

not  competent  both  resident  in  London.    The  bill  became  due  on  the  13tt 

diihoDonr,  on     October,  1846.    The  three  days'  grace  ela^ieed  on  the  16ti 
the  CTaand  .  ....  .»>.  -..«-         .  ^ 

r 
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its  dishonour.  The  defendant  contended  that  this  notice 
of  dishonour^  heing  given  by  the  drawer  after  reindorse- 
ment  to  him,  was  not  given  by  such  a  party  to  the  bill  as 
to  be  legal;  and  that»  the  bill  being  drawn  in  Belgium  by  a 
party  dc«niciled  there,  the  notice  of  dishonour  was  governed 
by  the  laws  of  En^and :  JSothMchild  v.  Currie  (a).  Pollock, 
C.  B.,  overruled  the  objeotion,^  saying,  that  it  had  been  de- 
cided ihatafirst  indorseiv  to  whom  a  bill  had  been  remdorsed 
by  the  first  indoinee,  was  competent  to  give  notice  of  dis- 
honour (£).  The  plaintiff  had  a  verdict  &r  203/.  16«.  2d., 
die  amount  of  the  bill  with  notarial  and  protest  charges, 
brokerage,  postage,  and  commisrion. 

Wats&n  now  moved  fi)r  a  new  trial — The  action  was  by 
Charles  WilUams,  as  indorsee  of  a  fon^gn  bill  drawn  at 
Bruges  by  **  one  Charles  WilHams,"  and  indorsed  by  the  de- 
fendant to  Charles  Williams,  the  plaintiff.  The  plea  was 
that  the  defendant  had  no  notice  of  dishonour.  The  want 
of  averment  of  protest  was  only  open  to  special  demurrer. 
The  plaintiff  proved  that  notice  of  dishonour  was  given  in 
due  time  to  the  drawer ;  but  the  question,  waa  whether  it 
was  given  to  him  by  the  proper  person.  The  rest  of  the 
plaintiff's  case  was,  that  he,  being  drawer  of  the  bill,  was 
in  possession  of  it,  but.  he  did  not  prove  any  agreement  of 
the  parties  by  which  the  bill,  thou^  drawn  by  the  plain- 
tiff, was  to  be  reindorsed'  to-him,  so  as  to  give  him  a  prim6 
&cie  right  to  sue  a  prior  indorser.  [JFbrA^,  B. — That  pcont, 
to  be  available  to  the  defendant,  should  have  been  nused 
by  plea  (<;),  but  is  not.  PoUock,  C.  B* — On  these  plead- 
ings, you  cannot  say  that  Charles  Williams  the  plaintifi^ 
and  ''one  Charles  Williams"  die  drawer,  are  one  and  the 
same  person.]  The  letter  written  by  the  plaintiff's  son 
to  the  defendant  states  that  his  father,  who  is  tiie  plaintifl^ 

(a)  1  Q.  B.  43.  Ad.  &  £.  193. 

{h)  See  Bishop  v.  Etc^tpord,  4         (c)  See  an  instance,  Wilders 
T.  R.  470;  Chapman  v.  Keane,  3     v. SuvmUy  15  M.  &  W.  208. 
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1847.        discounted  the  bill.     [JParkey  B.—Tkat  Charles  WiUiams, 
Williams     ^^"^  holder  of  the  bill,  gives  you  by  his  son  notice  of 
V.  its  dishonour ;  on  the  face  of  the  declaration,  that  Charles 

Williams  has  an  interest  in  the  bilL]     The  defendant  baa 
only  admitted  a  general  indorsement.     [Pottock^  C.  B. — 
No ;  the  declaration  states  an  indorsement  by  the  defend- 
ant to  the  plaintiff  J  which  is  not  denied  by  the  plea.]]     No- 
tice of  dishonour  can  only  be  g^ven  by  a  person  competoit 
to  ^ve  it,  and  the  defendant  is  not  estopped  by  these 
pleadings  from  relying  on  a  defect  in  that  particular.     The 
defendant,  the  indorser,  could  not  tell  that  C.  Williams 
the  drawer  and  C.  Williams  the  plaintiff  were  one  and 
the  same  person.     The  averment  of  the  plaintiff  in  the 
declaration,  that  one  Charles  Williams  drew  the  bill  which 
the  defendant  indorsed  to  the  plaintiff,  imports  that  the 
drawer  was  some  Charles  Williams  otiier  and  different  firom 
the  plaintiff.     In  Britten  v.  JVM  (a),  the  bill  sued  on  was 
drawn  by  tiie  pkintifis  upon  one  F.  W.,  indorsed  by  the 
plaintiffs  to  defendant,  and  reindorsed  by  him  to  the  plain- 
tiffs.     The  declaration  averred  tiiat,  at  the  time  of  the 
drawing  of  tiie  bill,  and  of  its  indorsement  by  the  defendant 
to  the  plaintiffs,  it  had  been  agreed  between  them  tiiat  the 
defendants  name  should  be  indorsed  on  tiie  bill  as  a  security 
to  tiie  pliuntiffs  for  the  due  payment  of  it  by  F.  W.,  and 
that  the  bill  was  so  indorsed'  by  the*defendant  under  such 
agreement,  and  for  such  purpose  only,  and  that  the  plain- 
tiffs  took  and  received  it  in  satisfaction  of  such  debt  of  the 
said  F.  W.,  upon  the  faith  tiiat  the  defendant  would  in- 
dorse the  same  as  such  security,  and  that  tiie  indorsement 
by  the  plaintiffs  was  made  without  any  consideration,  and 
for  the  purpose  only  of  procuring  the  defendant's  indorse- 
ment, and  making  tiie  bill  n^otiable.      The  declaration 
further  averred,  tiiat  the  bill  was  presented  to  F.  W.,  who 
refused  to  pay,  and  that  notice  of  such  refusal  was  given 

(o)  2  B.  &  C.  483. 
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to  the  defendant,  and  he  thereby  became  liable  to  paj^  and         18^7. 
being  liable  promised  to  do  so.     This  declaration  was  held      ^^^JJ^J^^g 
bad ;  for  if  the  action  was  founded  on  the  bill,  the  pluntiffs  ^' 

could  only  recover  according  to  the  custom  of  merchants, 
by  which  custom  the  plaintiffs,  as  indorsers  and  drawers, 
would  be  liable  to  pay  the  amount  of  the  bill  to  the  de- 
fendant; and  if  the  action  was  considered  as  founded  on 
the  special  contract,  it  could  not  be  maintained,  for  want  of 
consideration  for  the  defendants  indorsement.  That  de- 
cision was  not  referred  to  in  WUders  v.  Stevens  (a).  If,  as 
is  sworn,  the  drawer  C.  Williams  discounted  the  bill,  then 
he  will  not  be  entitled  to  sue  this  defendant,  a  subsequent 
indorser.  The  test  of  these  cases  is,  whether  the  defend- 
ant, who  is  sued  as  indorser,  has  any  remedy  over  against 
the  drawer ;  here  he  has  none  against  C.  Williams.  At  all 
events.  Bishop  v.  Hayward{b)  is  in  the  defendant's  favour 
in  arrest  of  judgment.  Nothing  in  the  declaration  shews 
that  the  notice  of  dishonour  was  given  by  a  person  different 
from  Charles  Williams  the  drawer. 

Pollock,  C.  B. — Whether  Charles  Williams  the  drawer 
and  Charles  Williams  the  plaintiff  are  the  same  or  different 
persons  is  not  put  in  issue  by  the  defendant  on  this  record. 

Parke,  B. — On  this  declaration  the  issue  is  proved.  By 
the  custom  of  merchants,  no  action  lies  on  a  bill  unless  the 
drawer  and  the  holder  are  different  persons.  It  is  plain 
that  we  must  presume  Charles  Williams  the  drawer  to  be  a 
different  person  from  Charles  Williams  the  plaintiff.  Any 
defence  resting  on  the  fact  that  they  were  not  different  per- 
sons, but  that  the  same  person  was  drawer,  indorser,  and 
holder  as  reindorseCj  should  have  been  pleaded  (c).      There 

(o)  15  M.  &  W.  208.  M.  &  W.  208;  Boukett  v.  Wool- 

\b)  4  T.  R.  470.  oott,  ante,  584. 

(c)  See  WUders  v.  Stevens^  15 
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1847. 

Williams 

Clabkb. 


is  no  affidavit  that  the  defendant  was  smptiaed  'On  this 
sabjecty  or  that  from  the  beginning  he  did  not  know  them 
to  be  the  same  person. 


The  #ther  Barons  conouinngy 


Bole  refiiaed. 


April  20. 


Honiehold  Air. 
niture,  linen, 
and  pUte  be- 
longing  to  B. 
were  aMigned 
bj  him,  bj 
deed,  in  oon- 
tempUtion  of 


Simmons  and  Another  v.  Edwards  and  Another,  Assignees 

of  W.  G.  Barley,  a  Bankrupt. 

Jl  EIGNED  issue,  directed  under  the  Interpleader  Act 
The  declaration  stated,  that  whereas,  heretofore  and  be- 
fore the  making  of  the  promise  bj  the  defendants  &&> 
the  goods  and  chattels  thereinafter  mentioned  (specifying 
them)  had  been  seized  and  taken  in  execution  by  the  sheiiff 
to  pkintifSi 'in  ^^  Northamptonshire,  under  and  by  virtue  of  a  certain  wiit 
mSriil^t^*  of  execution  against  the  goods  and  chattels  of  W.  6.  Ba^ 
stand  posaesied  W ;  and  that  a  Certain  fiat  in  bankruptcy  had  been  and 

thereof  during  _ 

the  joint  liret  was  issued  against  the  said  W.  G.  B.,  bearing  date  Tth 
tlor,  and  hia  in-  September,  1846,  under  which  fiat  the  defendants  weie 
tended  wife,  for  appointed  assignees  of  the  estate  and  effects  of  the  said 

separate  use, 
independently 
of  A.    The 
marriage  took 
place,  and  B. 
afterwards 
became  bank- 
rupt.   The 
settled  fiimi- 
ture,  &c.  was 
then  in  the 
house  in  which 


W.  G.  B.  That  afterwards,  to  wit,  on  &c.,  a  certain  dis- 
course was  had  and  moved  by  and  between  the  plaintifi 
and  the  defendants  of  and  concerning  the  said  goods  &c, 
wherein  a  certain  question  then  arose,  that  is  to  say,  whe- 
ther, at  the  date  and  issuing  of  the  said  fiat  against  the 
said  W.  G.  B.,  the  said  goods  so  seized  and  taken  in  exe- 
cution were  the  property  of  the  plaintiffs ;  and  in  that  dis- 
he  resided  with  course  the  plaintifis  affirmed  that  the  said  goods  were  the 
Heidt  that  it  property  of  the  plaintiffii,  which  affirmation  the  defendants 
time°of'Ms        denied.      The  declaration  concluded  in  the  usual  form. 

bankruptcy, 

<<  in  his  order  and  disposition,  with  consent  of  the  true  owners,"  so  as  to  pass  the  properfgf  init, 
under  6  Geo.  4,  c.  16,  s.  72,  to  the  defendants,  his  assignees ;  and  the  hd  of  the  furniture,  ftc 
not  haying  been  the  wife's  before  the  marriage  was  immaterial. 
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Plea,  that  tibe  said  goods  were  not,  nor  were  any  or  eitiiGr        1847. 
of  them,  the  property  of  the  platntiiBb,  in  manner  and  form      smiows 
&c     IsBue  thereon.  «• 

At  the  trial  before  Pollack,  C.  B.,  at  the  Middlesex 
sittings  after  Hihiry  Term  last,  the  facts  appeared  to  be 
as  follows:— On  25th  August,. 1846,  the  shaiff  of  North- 
amptonshire seised  the  drapery  stock  in  trade,  and  also 
the  household  furniture,  linen,  and  plate,  the  subject  of 
this  action,  under  a  fieri  facias  against  W.  G.  Barley, 
afterwards  the  bankrupt,  in  an  action  by  one  of  the  trus- 
tees of  his  marriage-settlement,  hereafter  set  out.  On 
31st  August,  1846,  Barley  executed  an  assignment  of  all 
his  property,  estate,  and  effects,  including  his  household  fur- 
niture, to  trustees  for  the  benefit  of  all  his  creditors.  On 
the  7th  September,  a  fiat  issued  against  him,  the  act  of 
bankruptcy  relied  on  being  the  above  assignment,  and  the 
messenger  took  possession  of  the  stock  in  trade,  and  also 
of  the  furniture,  &c  above-mentioned,  under  the  warrant 
in  bankruptcy.  He  found  the  sheriff's  officer  in  posses- 
sion under  the  above  execution,  and  the  defendant's  wife 
claimed  the  furniture,  &c.  as  being  hers  under  the  mar- 
riage settlement  On  the  25th  September  assignees  were 
appointed,  and  sold,  under  a  judge's  order,  not  only  the 
stock  in  trade  but  the  furniture,  &C  then  being  in  the  house 
in  which  the  bankrupt,  his  wife  and  family,  had  up  to  that 
time  resided.  The  proceeds  of  the  furniture,  &c.  were 
paid  into  court,  to  abide  the  event  of  an  issue  directed  by 
the  same  order  under  the  Interpleader  Act,  to  try  the  va- 
lidity of  the  execution  imder  which  they  had  been  taken, 
the  trustees  under  the  bankrupt's  marriage-settlement  being 
the  plaintiffs,  and  his  assignees  the  defendants.  Shortly 
before  the  bankrupt's  marriage,  in  1841,  and  before  he  be- 
came a  trader,  he,  by  deed  executed  in  contemplation  of 
marriage,  assigned  to  the  plidntifiB,  on  the  trusts  therein  set 
forth,  the  household  furniture,  linen,  and  plate  comprised  in 
the  first  schedule  or  inventory  annexed  to  the  deed,  to  hold 
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1847.        the  same  to  the  plaintifis,  in  trust  that  they,  after  the  so- 
';;;^      lemnizatioD  of  the  marriage,  should  stand  possessed  of  and 
«•  interested  therein  during  the  joint  lives  of  the  settlor  and 

his  then  intended  wife,  for  the  sole  and  separate  use  of  the 
latter,  independently  and  exdusively  of  her  then  intended 
husband.  The  furniture,  &&,  was  the  property  of  the  husband 
before  his  marriage.  Evidence  was  offered  to  prove  these 
articles  to  be  the  same  that  were  taken  in  execution  and  afte^ 
wards  sold  under  the  judge's  order,  as  before  stated;  but 
the  learned  Chief  Baron  held  such  proof  unnecessary,  nnlesB 
the  identity  was  controverted  (a).  It  was  not  shewn  that, 
at  the  date  of  the  assignment  for  the  benefit  of'  the  ere* 
ditors,  the  phdntiff  in  the  execution,  or  any  other  trustee  of 
the  settlement,  had  taken  or  asserted  a  right  to  the  poases- 
sion  of  the  furniture,  &c.  under  the  deed,  so  as  to  make 
the  subsequent  possession  by  the  defendant  or  his  wife,  up 
to  the  time  of  the  bankruptcy,  inconsistent  with  the  trusts 
of  the  deed,  and  a  possession  with  consent  of  the  true  owneis, 
under  6  Greo.  4,  c  16,  s.  72(3).  By  consent,  certain  ca^ 
pets  in  process  of  fitting  to  the  rooms  at  the  time  of  the 
marriage,  but  not  then  delivered,  were  taken  as  if  included 
in  the  schedule  annexed  to  the  deed  of  settlement  The 
pluntiffs  had  a  verdict  for  the  value  of  the  goods  claimed, 
leave  being  given  to  the  defendants  to  move  to  enter  a  ve^ 
diet  for  them,  on  the  ground  that  the  furniture  and  other 
articles  comprised  in  the  marriage-settlement  were  in  the 
order  and  disposition  of  the  bankrupt,  at  the  time  of  his 
bankruptcy,  with  the  consent  of  the  true  owners  thereof, 
and  passed  to  the  defendants,  as  his  assignees,  under  6 
Geo.  4,  c.  16,  s.  72. 

(a)  In  Jamet  v.  JVooUUmy  3  Styan^  2  Mont.  Deac.  &  De  Gez, 
T.  R.  616,  the  goods  were  iden-  213;  Smith  y.  Smith,  2  C.  &  M. 
tified  at  the  trial,  but  had  not  233.  As  to  the  wife's  poasessioD, 
heen,  as  in  this  case,  scheduled  in  see  per  Bulier,  J.,  in  3  T.  R.  CIO; 
the  deed  of  assignment.  and  Ez  parte  Martin,  2  Rose's 

(b)  See  Pariente  ▼.  PenneU,  Bankmptcy  Cases,  331. 
2  M.  &  Roh.  617;   Ex  parte 
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Knawles  now  moved  pursuant  to  the  leave  reserved. —  1847. 
Jarman  v.  WooUoton{a)  and  HaseUnton  v.  GUl{b\  are  the  simmon* 
leadinfi^  authorities  on  this  subject  In  Jarman  v.  WooUoton  _  v- 
it  was  held  that  a  woman  might,  before  mamage,  convej 
her  stock  in  trade  and  furniture  to  trustees^  to  enable  her 
to  cany  on  her  business  in  London  separately  from  her 
husband ;  and  that,  even  if  the  jury  should  think  that  after 
the  marriage  the  business  was  carried  onby  the  husband  as 
well  as  the  wife,  the  furniture,  though  removed  to  the  hus- 
band's house,  would  not  be  liable  to  his  debts.  That  case 
is  quite  distinguishable ;  for  the  wife  was  the  meritorious 
owner  of  the  Airniture  in  that  case,  which  afforded  a  good 
reason  for  its  not  passing  to  the  husband's  assignee.  In 
the  other  cases  where  goods  settled  before  marriage  have 
been  held  not  to  pass  to  the  husband's  assignees,  they  have 
been  ori^naUy  the  wife's  property :  Darby  v.  Smith  (c), 
lAngham  v.  Biggs  {d),  Q^^ck  v.  Staines  {e).  In  JSx  parte 
Castle  (y ),  D.  Acraman,  being  owner  of  certain  goods,  gave 
them  to  his  son  by  deed,  dated  I7th  October,  1839,  in 
consideration  of  natural  love  and  affection,  on  trust  to  per- 
mit D.  Acraman  to  have  the  use  and  enjoyment  of  them 
for  life,  and  after  his  decease  to  and  for  the  benefit  of  the 
son,  his  executors,  &c.  This  deed  and  transfer  of  property 
was  not  made  public  or  notorious,  and  D.  Acraman  con- 
tinued in  visible  possession  of  the  goods  till  his  bankruptcy. 
Knight  Bruce^  V.  C,  held  that  the  goods  were  in  his  order 
and  disposition  with  the  consent  of  the  true  owner,  under 
6  Geo.  4,  c.  16,  s.  72 ;  being  of  opinion  that,  inasmuch  as  the 
possession  of  D.  Acraman  was,  in  the  eye  of  the  world,  re- 
ferable to  his  own  original  title,  the  son,  who  was  able  and 
concerned  to  give  notice  of  the  charge,  by  omitting  to  do  so, 
permitted  a  mistaken  view  of  the  matter  to  be  entertained,  so 

(a)  3  T.  R.  618.  (e)  1  B.  &  P.  293. 

(b)  Id.  620,  n.  (/)   3    Deacon  &   De   Gex's 

(c)  8  T.  R.  82.  Bankruptcy    Cases,   117.      See 
Id)  1  Bos.  &  P.  88.  Armstrong  v.  Baldoch^  Gow,  S3. 

VOL.  XVI.  K  K  K  M.  W. 
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1847.         as  to  cause  the  reputation  of  absolute  ownership  bj  D.  Acra- 

„     '     "      man  to  continue,  and  thus  gave  consent  not  merely  that  his 
Simmons  '  ^     *=•        ^  •       u 

9*  father  should  have  a  life  interest  in  them,  but  that  he  Bnould 

possess  them  absolutely  (a).  In  HicueUnian  v.  Gtll(b), 
cows,  the  property  of  the  wife,  were  assigned  by  her,  before 
marriage,  to  trustees  on  trust  to  permit  her  to  dispoee  of 
them  and  their  increase  for  her  and  their  own  proper  use. 
The  husband  coyenanted  to  permit  the  wife  to  carry  on  the 
trade  of  a  oowkeeper  for  her  sole  use  and  benefit.  Thia 
settlement  was  upheld  against  the  debts  of  the  husband : 
Lord  Mansfield  saying  its  consideration  was  yaluable,  be- 
cause it  was  made  before  marriage,  and  the  more  so  because 
it  was  a  settlement  of  the  wife's  own  property  before  mar- 
riage; but  that,  if  the  husband  had  carried  on  the  trade 
in  his  own  name,  and  contracted  debts  in  it,  that  would 
have  varied  the  case.  [JParke,  B. — In  the  case  put  by  Lord 
Mansfieldy  the  husband  would  have  been  using  the  oowa  in 
a  manner  inconsistent  with  the  trusts  of  the  deed.  Here 
all  that  has  been  done  is  according  to  the  trust  of  the  deed 
and  consistent  with  it(c),  viz.,  permitting  the  wife  to  en- 
joy the  furniture  and  other  articles.]  Where  the  settled 
chattels  have  always  been  the  property  of  the  husband, 
his  possession,  particularly  after  he  became  a  trader,  would 
be  referred  to  that  property.  \_Parke,  B. — The  best  expo- 
sition of  the  law  on  this  subject  is  that  which  is  given 
by  Lord  Redesdak,  in  Jay  v.  Campbell  {d).  Here,  as  in 
that  case,  the  trustees  were  to  permit  the  wife  to  enjoy.] 

Pollock,  C.  B. — The  furniture  and  other  articles  passed 
by  the  deed  to  the  trustees,  just  as  if  they  had  been  the 
property  of  the  wife  herself  before  the  marriage. 

(a)  See  Ex  parte  Horvmd^  1  &  Adol.  408;  Carr  v.  Burdiss,  6 
Mont.  &  Macarthur,  169 ;  JVhU-  Tyrw.  316. 
field  V.  Brand,  ante,  p.  282.  (d)  1  Sch.  &  Lef.  366.    See  it 

(b)  3  T.  R.  620,  n.  stated  ante,  p.  286. 

(c)  Martindale  ▼.  B(wth,  3  D. 


i 
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Parke,  B. — The  poeaesmon  which  has  followed  the  deed        1847. 
has  been  right,  and  consistent  with  its  terms.  Simmons 

V. 

Edwaadb. 

BoLFE,  B.,  and  Platt,  B.,  concurred. 

Per  Curiam,  Bole  refused  (a). 

(a)  See  Ee  parte  M^i^^  2  Mont.  &  Ayr.  173 ;  Ek  par$e  EUUian, 
Id.  306. 


IviMEY  V.  Marks.  Mc^  l. 

JUEBT  for  work  done  and  materials  found  by  the  plain-  An  attorney  is 
tiff  as  an  attorney,  with  coimts  for  money  paid  and  on  an  cifyln  his'bUi 
account  stated.     Pleas:  1st,  never  indebted;    2nd,  as  to  "^ii«^«»7 

'  ^     ^       '  '  court,  as  the 

the  first  and  second  counts,  that  the  plaintiff,  before  and  at  name  of  erery 
the  time  of  the  doing  of  the  sdd  work  and  providing  of  the  bosiness 
the  said  materials,  and  of  the  paying  the  money,  as  in  those  done    SoclT" 
counts  mentioned,  was  an  attorney  of  her  Majesty's  Court  ^}^  is  an  entire 

•^  ^       ./  thing,  and  if  the 

of  Exchequer  at  Westminster  and  a  solicitor  of  her  Ma-  same  bui  blends 
jesty's  High  Court  of  Chancery,  and  the  said  work,  and  don?^  a  coiurt 
every  part  thereof,  was  business  done  by  him  as  an  attor-  cwj^J^or*'^ 
ney  and  solictor;  and  the  said  materials  were  provided  by  work  apparently 

,  ,  done  in  some 

the  plaintiff  as  aforesaid,  as  an  attorney  and  solicitor,  in  court  of  com- 
and  about  the  said  work  and  business,  and  not  otherwise;  ^Tpointingont 
and  the  said  money  in  the  first  count  mentioned  was  and  which.Uic  client 

■^  cannot  judge  or 

is,  and  consisted  and  consists  of  fees  and  charges  for  the  be  advised 
said  business  so  done  and  the  said  materials  so  provided,  should  refer  the 
and  of  no  other  money  whatever ;  and  the  said  money  in  J^^atioir  and 
the  second  count  mentioned  to  have  been  paid  was,  and  the  charges  in 

f  the  same  bill 

every  part  thereof  was,  so  paid  by  the  plaintiff  as  an  attor-  for  equity  busi- 
ney  and  solicitor,  in  disbursements  for  and  in  and  about  ^^ctiysuted, 
the  said  work  and  business,  and  not  otherwise.     And  the  ^""^gd*^ "" 
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defendant  further  says,  that  this  action  was  commenoed  on 
the  20th  July,  1846,  and  that  no  bill  of  the  said  fees, 
charges,  and  disbursements,  or  of  any  or  either  of  them,  or 
of  any  part  thereof,  subscribed  with  the  proper  hand  of  the 
plaintiff,  was,  one  calendar  month  or  at  any  time  before  the 
conunencement  of  this  suit,  delivered  unto  the  defendant, 
or  sent  by  the  post  to  or  left  for  the  defendant  at  his 
counting-house,  office  of  business,  dwelling-house,  or  last 
known  place  of  abode ;  nor  was  any  bill  of  the  said  fees 
and  disbursements,  or  of  any,  &c.,  one  calendar  month  or 
at  any  time  before  the  commencement  of  this  suit,  delivered 
unto  the  defendant  (a),  or  sent  by  the  post  to  or  left  for 
him  at  his  counting-house,  office  of  business,  dwelling- 
house,  or  last  place  of  abode,  inclosed  in  or  accompanied  by 
a  letter  subscribed  with  the  proper  hand  of  the  plaintiff, 
referring  to  such  bill,  as  was  and  is  required  by  the  statute 
in  such  case  made  and  provided  (£).  And  the  defendant 
further  says,  that  the  phdntiff  was  not  authorised  to  com- 
mence this  action  by  any  judge  whatsoever  (c);  and  that 
the  defendant,  at  the  time  of  the  commencement  of  the 
suit,  was  not,  nor  ever  was,  an  attorney  of  any  court  what- 
soever.— Verification. 

KepUcation  to  last  plea,  that  a  bill  of  the  said  fees, 
charges,  and  disbursements  was,  one  calendar  month  before 
the  commencement  of  this  suit,  to  wit,  on  17th  June,  1846, 
duly  left  for  the  defendant,  to  wit,  by  the  pluntifi^  at  his 
the  said  defendant's  office  of  business,  inclosed  in  a  letter 
subscribed  with  the  proper  hand  of  the  plaintiff,  to  wit, 
with  his  the  plaintiff's  own  name,  referring  to  such  bill,  in 
manner  and  form  as  required  by  the  statute  in  such  case 
made  &c.     Issue  thereon. 

The  particulars  of  demand  were  for  88iL  I5s.  8d.  for 
work  done  by  the  plaintiff,  as  an  attorney  and  solicitor,  for 

(o)  Painter  v.  Linsell,  8  Dowl.         (b)  6&7  Vict,  c,  73,  s.  37. 
P'  C.  260.  (c)  Ibid.,  and  s.  43. 
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the  defendant  at  his  request,  and  for  money  paid  and  fees 
due  in  respect  thereof,  from  September,  1843,  to  the  month 
of  May,  1846.  At  the  trial,  before  Piatt,  B.,  at  the  Mid- 
dlesex Sittings  in  Michaelmas  Term,  1846,  the  delivery  of 
the  bill  at  the  defendant's  shop  in  Oxford-street  was  proved. 
The  bill  was  for  conveyancing  (a)  and  for  business  done  in 
the  Court  of  Chancery  and  in  Bankruptcy,  and  in  an  ac- 
tion thus  described — ^'  Yourself  ats.  Erskine,"  subjoining 
items,  ''time  to  plead,"  ''attending  judge's  clerk,"  &c., 
shewing  the  cause  to  have  been  apparently  in  a  court  of 
common  law,  but  not  stating,  according  to  6  &  7  Vict 
c.  73,  s.  37,  in  what  court  the  action  was  (£),  viz.  whether 
in  a  superior  court  at  Westminster  or  in  a  local  court 
only. 

The  business  charged  for  was  proved  to  have  been  done ; 
but  it  was  insisted  for  the  defendant,  that  the  plaintiff 
should  be  nonsuited,  as  the  bill  did  not  describe  the  busi- 
ness, or  the  court  in  which  it  was  done.  Martindale  v. 
Falkner{c)  was  relied  on.  The  plaintiff  obtained  a  ver- 
dict for  the  amount  of  the  biU,  with  leave  to  the  defendant 
to  move  to  enter  a  nonsuit,  or  to  reduce  the  damages  to  the 
amount  of  work  done  in  chancery,  bankruptcy,  or  convey- 
ancing. 

Peacock  having  obtained  a  rule  according  to  the  leave 
reserved, 

Farrar  shewed  cause. — [JParke,  B. — The  whole  ques- 
tion turns  on  the  bill.  Must  not  it  state  the  court  in 
which  the  business  was  done?]  The  bill  delivered  does, 
as  to  £20,  comply  with  the  6  &  7  Vict,  c  73,  s.  37  (d). 

(a)  Broois  v.  BasheUy  16  Law  C.  P.,  91. 

J.,  Q.  B.,  178.  {d)  Enacting  that,  on  appli- 
ed) See  15  M.  &  W.  648 ;  Lane  cation  of  the  party  chargeable  by 

V.  Olennyy  7  Ad.  &  E.  83.  an  attorney   or    solicitor's   bill 

(e)  2  C.  B.  706 ;  15  Law  J.,  within  the  month  after  delivery 
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Engleheart  v.  Moore  (a)  shews  that  an  attorney's  UU  for  oom- 
mon-law  business  must  shew  in  what  court  the  bnriness  was 
done,     Akkrson,  Bw,  there  assigns  as  a  reason,  that  it  is  Tcrj 
material  that  the  bill  should  shew  in  what  court  the  buaineaB 
was  done,  because  the  fees  are  different  in  Afferent  courts, 
and  an  attorney  cannot  advise  a  party  as  to  the  propriety  of 
taxing  a  bill,  unless  he  knows  in  what  court  the  fees 
were  paid;  for,  without  such  information,  he  could  not 
know  whether,  on  taxation,  one-dzth  of  the  bill  would 
be  struck  off  or  not  (6).    Now  substantial  informatioii  has 
here  been  given ;  for,  looking  at  the  whole  bill,  an  attorney 
would  be  satisfied  from  the  items,  **  summ<xis  for  time  to 
plead,  attending  judge's  derk,"  Ac,  that  the  work  was  done 
in  one  of  the  superior  courts,  and  the  charges  would  be 
similar  in  either  of  them.     Is  an  attorney  still  obfiged  to 
go  for  taxation  to  the  court  where  the  greatest  part  of 
the  business  in  amount  of  the  value  was  transacted  («)? 
l^Parke,  B. — He  is  at  liberty,  but  not  bound  to  do  so. 
Had  the  taxation  begun  in  the  Court  of  Chancery,  the 
taxii^  officer  there  would  have  s^t  the  bill  to  that  court 


of  a  signed  bill,  **  it  shall  be  law- 
ful, in  case  the  business  contained 
in  such  bill,  or  any  part  thereof, 
shall  haye  been  transacted  in  the 
High  Court  of  Chancery,  or  in 
any  other  court  of  equity,  or  in 
any  matter  of  bankruptcy  or  lu- 
nacy, or  in  case  no  part  of  such 
business  shall  have  been  trans- 
acted in  any  court  of  law  or 
equity,  for  the  Lord  High  Chan- 
cellor or  Master  of  the  Rolls,  and 
in  case  any  pari  of  stich  business 
shall  have  been  transacted  in  any 
other  courts  for  the  Courts  of 
Queen's  Bench,  Common  Pleas, 
Exchequer,  Court  of  Common 
Pleas  at  Lancaster,  or  Court  of 


Pleas  at  Durham,  or  any  judge 
of  either  of  them,  and  they  axe 
hereby  respectively  required  to 
refer  such  biU,  and  the  demand 
of  such  attorney  or  solicitor,  ex- 
ecutor, administrator,  or  assignee 
thereupon,  to  be  taxed  and  settled 
by  the  proper  ojleerofthe  eowrt  in 
v^ich  such  reference  shall  be  made^ 
without  any  money  being  brought 
into  court. 

(a)  15  M.  &  W.  648. 

(b)  S.  P.,  per  Lord  I}enBUin, 
6  Q.  B.  268,— viz.  so  as  to  make 
the  attorney  pay  the  costs  of 
taxation  under  sect.  37. 

(c)  This  was  so  enacted  by  2 
Geo.  2,  c.  23. 


^^^i"**!  P_.    . 
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of  common  law  where  most  of  the  common-law  business 
was  done,  to  tax  that  part  of  the  bilL  In  Leiois  v. 
Primrose  (a)  the  Court  of  Queen's  Bench  held,  that,  bj 
the  old  act,  2  Geo*  2,  c  23,  &  23,  the  client  was  enti- 
tled to  know  to  what  court  he  is  to  apply  for  taxation  of 
the  bill,  as  well  as  in  what  cause.  The  like  reasons  were 
given  as  were  afterwards  adopted  by  this  Court  in  Engle- 
heart  v.  Moore^  The  taxation  in  the  common  law  courts 
is  equal  Why  should  the  client  go  first  to  the  Court 
of  Chancery,  in  order  to  be  sent  elsewhere  for  taxation 
of  part  of  his  bill?  Martindale  v.  Falkner(b)y  following 
Lewis  v.  Primrose^  decides  that,  by  the  old  act,  2  Geo.  2, 
c.  23,  the  attorney's  bill  should  so  far  disclose  the  title  of 
the  suit  or  proceeding,  with  the  name  of  the  court  in  which 
the  greatest  part  of  the  business  was  done,  as  to  enable  a 
person  of  ordinary  imderstanding  to  collect  the  name  of  the 
suit  and  the  court  in  which  the  matters  charged  for  took 
place.  \Parhe^  B. — In  point  of  practice,  a  bill  is  always 
referred  for  taxation  to  the  court  in  which  the  greater  part 
of  the  business  was  done.  In  Lewis  v.  Primrose^  Lord  Den^ 
man  says — '*  The  only  object  of  the  enactment  (c)  is,  that 
the  client,  if  he  likes,  may  take  the  bill  to  another  attorney 
for  his  advice  on  it.  Why  is  the  dient  to  be  forced  to  ask 
questions  ?  and  how  can  we  say  that  he  is  told  in  respect  of 
what  business  the  charge  is  made,  when  he  is  not  told 
where  the  business  was  done  ? "  He  then  adds,  that,  in 
such  a  case  as  in  that  of  a  notice  of  action  against  a  magi- 
strate, the  facts  which  are  spoken  of  must  be  fully  brought 
to  the  knowledge  of  the  party  receiving  the  notice.  Then 
Patteson,  J.,  says,  **  The  argument  drawn  from  the  power 
the  Court  has  to  order  taxation  appears  to  me  very  strong. 
For  how  inconvenient  it  would  be,  if  a  judge,  in  order  to 

(o)  6  Q.  B.  265.  parallel  to  6  &  7  Vict.  c.  73, 8. 37, 

{b)  2  C.  B.  706.  the  existing  provision. 

(e)  Viz.  2  Geo.  2,  c.  23,  s.  23, 
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1847.        ascertain  whether  he  has  jurisdiction,  had  to  receive  evi- 
dence shewing  where  the  business  had  been  done.     The 
rule  imposes  no  hardship  on  the  plaintiff;  and  I  think  it 
much  best  to  hold  that  a  bill,  to  be  correct,  must  specify  the 
court  and  the  cause."    Why  should  not  these  reasons  still 
prevail  ?    By  the  new  act,  6  &  7  Vict  c  73,  s-  37,  the 
client  is  referred  to  the  court  where  some  part  of  the  bun- 
ness  was  done.     If  that  be  a  court  of  equity,  it  refers  the 
common-law  part  to  a  taxing-officer  of  that  common-law 
court  where  it  arose.     In  Martindale  v.  Falkner  {a\  Afcmle, 
J.,  differed  from  the  other  judges,  who  thought  that  the 
court  and  cause  might  be  sufficiently  collected  from  the  bill, 
and,  after  entertaining  a  different  opinion  at  Nisi  Prias,  gave 
an  elaborate  judgment  to  shew  that  the  client  ought  not  to 
be  taken  to  know  what  is  familiar  to  practitioners.     In  this 
case,  no  person,  be  he  ignorant  or  skilful,  can  tell  in  what 
court  of  common  law  this  business  was  done.]     The  chan- 
cery, bankruptcy,  and  conveyancing  items  are  not  disputed. 
Then,  can  the  plaintiff  recover  for  the  residue  ?     {^Rolfe, 
B. — The  bill  is  sufficient  as  to  them ;  and  leave  was  given 
to  reduce  the  verdict,  by  taking  off  the  common-law  items.] 
Drew  V.  Clifford  (li)  shews  that,  though  one  set  of  charges 
in  an  attorney's  bill  is  not  properly  detailed,  the  residue, 
which  is,  may  be  recovered.     Here  the  items  in  Chancery, 
&c.  are  not  disputed.     [PoUocky  C.  B. — In  that  case  it  was 
never  objected  that  the  bill  could  not  be  split,  only  that, 
as  to  a  particular  item,  no  such  bill  had  been  delivered  as 
was  required  by  the  2  Geo.  2.     Lord  Tenterden  directed 
a  verdict  for  the  residue,  giving  leave  to  move  to  cor- 
rect his  judgment.     No  application,  however,  was  made.] 

Peacocky  in  support  of  the  rule. — The  judgment  of  Mauk, 
J.,  in  Martindale  v.  Falkner  is  strong  as  to  the  principle  which 

(a)  2  C.  B.  706.  (5)  Ry.  &  M.  280. 
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Bhould  rule  this  case.  ^Pollock,  C.  B. — The  only  question  1847. 
now  is,  whether  the  plaintiff  is  entitled  to  recover  the  costs 
incurred  in  Chancery,  &c.]  The  client  is  put  in  a  different 
position  where  the  bill  delivered  is  as  well  for  common-law 
as  equity  business.  If  a  bill  is  delivered  for  one  sort  of  busi- 
ness only,  the  defendant  might  get  the  costs  of  taxation,  for 
one-sixth  might  be  taken  off;  whereas,  if  both  sorts  of 
business  are  blended,  he  might,  in  a  like  event  of  the  taxa- 
tion, be  obliged  to  pay  those  costs.  Again,  an  attorney, 
if  consulted,  might  be  unable  to  tell  who  would  have  to 
pay  them,  till  he  knew  to  what  court  the  bill  would  be 
referred.  Before  the  new  act,  6  &  7  Vict.,  expressly 
made  charges  for  conveyancing  taxable,  if  they  occurred 
in  a  taxable  bill,  the  whole  became  taxable,  and  the  bill 
must  have  been  delivered  a  calendar  month  before  the 
action.  The  plaintiff  might  have  had  two  bills,  one  for 
the  equity,  and  the  other  for  the  common-law  business; 
but  as  he  has  chosen  to  blend  them,  his  bill  is  an  entire 
thing;  and  the  rule  must  be  laid  down  generally,  with- 
out entering  into  the  amount  of  business  done  in  either 
class  of  courts.  For,  as  the  one-sixth,  if  taken  off,  must  be 
taken  off  the  whole  biU,  the  client  cannot  be  advised  to  risk 
losing  the  costs  of  taxation,  without  knowing  distinctly  from 
the  bill  to  what  court  of  common  law  it  would  be  referred 
by  the  Master  in  Chancery  in  the  usual  course.  If  the 
plaintiff  has  so  specified  his  chancery  charges  in  his  bill  as 
to  give  the  defendant  proper  information  of  them,  he  would 
either  recover  these  without  the  opportunity  of  taxation,  or 
the  bill  would  be  taxed  at  the  risk  of  the  client's  paying 
the  whole  costs  of  taxation.  Therefore  the  rule  should  be 
absolute  for  a  nonsuit,  and  not  merely  to  reduce  the  da- 
magea  by  atriking  off  the  common-law  itema. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule  must 
be  absolute  for  entering  a  nonsuit.     The  question,  whether 
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an  attorney  is  entitled  to  lecover  such  part  of  his  Inll  as  b 
sufficiently  stated^  is  soggested  by  Lord  Tenterden  at  Nia 
Prius,  in  Drew  v.  CHfford{a\  but  was  not  moyed  in  banc 
afterwards,  so  that  we  do  not  consider  the  decision  bindix^ 
on  us.  In  Waller  v.  Lacy(b\  the  Court  of  Common 
Pleas  seemed  to  be  of  opinion  that  an  attorney  may 
recover  a  class  of  items  propeiiy  stated  in  his  bill,  thoogh 
another  class  of  items  is  ill  stated  there;  but  that  case  was 
decided  on  the  old  act  of  2  Greo.  2,  before  the  modem  and 
important  change  in  the  law  by  which  every  part  of  an 
attomey^s  bill  is  taxable.  And  in  HiU  v.  Humphreys  {c\ 
decided  in  the  Court  of  Common  Pleas  very  long  before  that 
enactment  {d)y  Lord  JEkbm,  C.  J.,  held  that  if  an  item  for 
conveyancing,  which,  standing  alone,  was  not  taxable  at 
that  time,  occurred  in  a  bill  otherwise  taxable,  it  could  not 
be  recovered  without  proof  of  a  delivery  of  sndi  bill  a 
month  before  action  brought,  "  and,"  he  says,  ''  on  these 
principles,  namely,  that  what  is  paid  for  conveyancing  is 
paid  in  the  character  and  in  the  exercise  of  the  duties  of  an 
attorney ;  that  a  person  shall  not  split  the  demand  which  he 
has  in  the  character  of  an  attorney ;  and  that  the  statute 
attaches  on  the  whole  demand  which  he  has  in  that  charac- 
ter." That  appears  to  me  well  decided,  and  on  good  rea- 
sons. Then,  as  the  client  is  entitled  to  have  his  whole  bill 
taxed,  if  the  attorney  does  not  deliver  a  sufficient  bill  as  to 
the  whole,  it  is  the  same  case  as  if  he  had  delivered  no  bill  at 
all.  I  adopt  Mr.  PectcocKs  argument — that,  when  a  bill  is 
delivered  blending  items  of  business  done  in  the  courts  of 
law  and  equity,  the  client  is  entitled  to  have  the  whole  bill 
taxed ;  and  if  no  court  of  common  law  in  which  the  business 
was  done  is  mentioned  in  that  bill,  the  result  is  the  same  as 
if  no  bill  at  all  had  been  delivered.     Here  there  clearly 

(a)  Ry.  &  M.  280.  (c)  2  Bos.  &  P.  343. 

(h)  1  M.  &  Gr.  54.  (rf)  6  &  7  Vict.  c.  73, 8.  37. 
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were  other  items  for  business  done  in  Chancery ;  yet  no  1847. 
SQoh  bill  was  delivered  as  to  get  the  other  class  of  items 
taxed.  The  plaintiff  has  not  delivered  such  a  bill  as  he 
could  be  fairly  advised  to  get  taxed,  except  at  a  risk 
of  taxation  in  both  courts,  incurring  the  eosts  of  the 
whole. 

The  other  Barons  concurred. 

Rule  absolute  for  a  nonsuit. 


AspRET  V.  Levy.  Mt^  4. 

iVSSIJMPSIT  for  money  paid,  and  on  an  account  stated.  The  plaintiff 

Plea,  non  assumpsit     The  particular  of  the  plaintiff's  de-  ^^^  for  the 

mand  claimed  £25  for  money  paid  by  the  plaintiff  for  the  •ocommodation 

use  of  the  defendant,  and  at  his  request,  to  one  John  Wil-  presfled  at  the 

liams,  in  respect  of  a  certain  bill  of  exchange,  dated  28  th  fen^Lnt,  a  sheV 

January,  1846.   At  the  trial,  at  the  Middlesex  Sittings  after  l|Jf^'J^^'|'' 

last  Michaelmas  Term,  before  the  Lord  Chief  Baron,  the  fol-  claimed  as  being 

,  dae  for  posses- 

lowing  appeared  to  be  the  facts.     The  defendant,  a  sheriff's  sion-money.  F. 
officer,  was  in  possession  of  the  goods  of  one  Faucher  under  a  bm  d^c^ted 
fi.  fa.  at  the  suit  of  Hart     A  prior  execution  had  issued  by  ^y^^  dcfend- 

*  •'    ant  or  else- 

Goldshede  against  the  same  goods ;  but  a  subsequent  distress  where,  and  to 
for  rent  having  exhausted  them  all,  Goldshede  withdrew  tiff  the  surpliis 
from  possession,  without  claiming  possession-money.     The  ^nw^ Hcd^ 
attorney  for  Hart  gave  an  unconditional  order  to  the  defend-  pontcd  it  with 

■^    ^  ^  the  defendant 

ant  to  withdraw  also,  but  the  defendant  refused,  except  as  a  secnrity  for 

.vx  /•••i*^j*  ■  ^  thatsum.thede- 

on  the  terms  of  receivmg  £5  for  possession-money  from  fendantknow- 
Faucher.     Faucher  told  him  he  hoped  the  plaintiff  would  [^*J^  *;*^™- 
aocept  a  bill  for  his  accommodation.    The  defendant  said,  if  that  the  plain- 

'^  tiff  had  had  no 

value  for  his 
Bcceptanoe.  The  defendant  indorsed  it  over,  and  kept  the  proceeds.  The  holder  sued  the  plaintiff, 
who  thereupon  paid  him  the  whole  amount  of  the  bill : — Held,  that  the  plaintiff  had  no  right 
of  action  against  the  defSondant  as  for  money  paid  to  his  use  on  a  request  implied  by  law ;  but 
that  his  remedy  was  against  P.,  on  an  implied  contract  to  indemnify  the  plaintiff  for  lending  him 
his,  the  plaintiff 's  acceptance. 


852  CASES  m  the  exchequer, 

1847.        Faucher  coald  obtain  the  plaintiff's  security  for  seven  guineas, 
which  he  then  demanded  for  possession-money,  he,  the  de- 
fendant, would  leave  possession.   The  plaintiff  afterwards,  on 
Faucher's  request,  accepted  the  bill,  dated  28th  of  January, 
1846,  drawn  by  Faucher,  for  £25,  at  two  months'  date,  on 
the  understanding  that  Faucher  would  get  it  discounted 
by  the  plaintiff,  or  elsewhere,  and,  after  retaining  the  seven 
guineas,  give  the  plaintiff  the  difference.     Faucher  handed 
this  bill  to  the  defendant  as  a  security  for  the  £5  poeses- 
sion-money  as  first  demanded,  and  the  defendant  withdrew 
his  man  from  possession,  but  would  not  discount  or  give  up 
the  bill  till  he  received  seven  guineas.     The  bill  was  not 
discoimted,  but  was  indorsed  by  the  defendant  to  WiUiiunfi, 
and  handed  to  Teague,  the  attorney  to  Williams.     At  its 
maturity,  on  the  3 1st  of  March,  it  was  presented  for  pay- 
ment by  Teague  on  behalf  of  Williams,  and  was  dis- 
honoured.    Williams  then  sued  the  present  plaintiff  on 
the  biU,  and  declared  on  the  2nd  of  May.     On  the  7th  of 
May,  the  defendant,  through  Teague,  offered  to  pay  £13  to 
the  plaintiff's  attorney,  and  to  deliver  up  the  bill  to  him  on 
receiving  £12  and  interest.     The  plaintiff  did  not  answer 
this,  but  on  the  16th  of  May  settled  the  action  with  Wil- 
liams, by  paying  him  £25,  the  amount  of  the  bill,  and 
lOL  4:8.  costs.     On  that  day  the  defendant  was  served  with 
the  following  notices.     The  first  was  as  follows : — 

"  To  Mr.  Lawrence  Levy. 

'^  I  hereby  give  you  notice,  that  the  bill  of  exchange 
drawn  by  myself  upon,  and  accepted  by,  Mr.  Frederick 
Asprey  (the  plaintiff)  for  the  sum  of  £25,  dated  the  28th 
day  of  January,  1846,  payable  two  months  aft;er  date, 
was  accepted  without  any  consideration,  and  was  handed 
to  me  by  the  said  F.  Asprey  for  the  purpose  of  being 
discounted,  and  for  which  purpose  I  indorsed  and  handed 
you  the  same.     Now  I  hereby  desire  and  authorise  you 
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to  deliver  the  said  bill  to  Mr.  F.  Asprey,  as  I  have  no         1847. 
daim  on  him  in  respect  thereof.     May  8th,  1846. 

**  Yours,  &c 

"  F.  Faucher." 

The  second  was  of  the  same  date,  and  in  these  terms : — 

**  I  hereby  give  you  notice,  that  I  am  sued  by  Mr.  Wil- 
liams for  the  amount  of  the  bill  of  exchange  for  £25,  drawn 
by  Mr.  Faucher  on,  and  accepted  by,  myself,  which  bill  is 
more  particularly  mentioned  in  the  annexed  notice ;  and 
Mr.  Williams  having  given  you  notice  for  the  same,  which 
you  have  fraudulently  retained,  I  hereby  give  you  notice, 
that,  if  I  am  compelled  to  pay  the  amount  of  such  bill  and 
costs  to  Mr.  Williams,  I  shall  hold  you  responsible  for  the 

same.     Yours,  &c. 

«rr   -K/r    T  T        n       **  Frederick  Abprey. 

"  To  Mr.  Lawrence  Levy. 

The  following  letter  was  then  sent  by  the  defendant  to 
Faucher,  the  drawer  of  the  bill : — 

''17,  Norfolk-street,  Strand.     May  16th,  1846. 

**  Sir, — I  have  this  day  received  your  notice,  dated  8th 
of  May,  relative  to  the  bill  for  £25,  accepted  by  Mr. 
Asprey ;  and  I  beg  to  inform  you  that  I  had  paid  it  to  Mr. 
Teague  by  a  cheque  on  the  London  and  Westminster  Bank 
for  the  sum  of  £13,  being  the  balance  of  the  bill  for  £25,  after 
deducting  £12,  the  amount  payable  by  you  to  myself,  and 
which  cheque  has  been  this  day  returned  to  me  by  Mr. 
Teague ;  and  I,  therefore,  hold  the  same  on  your  account, 
and  am  ready  to  deliver  you  the  £13  at  any  time  on  re- 
quest. 

(Signed)         *'L.  Levy.'' 

This  letter  was  directed  to  Mr.  F.  Faucher,  at  Mr. 
Asprey's,  6,  Fumival's-inn,  Holbom,  and  was  left  about 
7  o'clock  at  Mr.  Asprey's  on  the  evening  of  the  16th  of 
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1847.  May,  I8465  though  the  messenger  was  informed  that  no 
papers  were  received  there  for  Faucher.  Fauoher  ncTer 
received  it,  and  no  notice  was  taken  of  it 

On  the  same  16th  of  May,  a  letter  was  written  by  the 
plaintiff's  attorney  to  the  defendant,  applying  to  him  for 
payment  of  the  amount  of  a  bill  for  £25  and  expeoaea, 
which  he  had  been  compelled  to  pay  to  Mr.  WiUiams  in 
consequence  of  the  defendant's  having  improperly  nego- 
tiated the  same,  and  retained  the  proceeds  to  his  own  use, 
and  threatening  proceedings  if  such  payment  was  not 
made. 

Faucher  proved  that  he  had  received  no  value  for  the  bill^ 
and  that  there  was  no  other  consideration  for  his  partiJi^ 
with  it  to  the  defendant  but  the  £5  between  him  and 
defendant. 

For  the  defendant^  it  was  submitted  that  the  action  would 
not  lie,  because  the  plaintiff  had  paid  the  amount  of  the  bill 
without  compulsion,  and  the  defendant  had  a  right  to  retain 
it  as  against  Faucher  for  IL  7«.,  or  at  least  for  £5.  The  de- 
fendant had  indorsed  it  to  Williams,  who  sued  on  it  before 
any  notice  had  been  given  by  the  plaintiff  respecting  the 
bill.  The  Lord  Chief  Baron  observed,  that  there  was  no 
dispute  as  to  £5.  A  verdict  was  found  for  the  plaintiff  for 
£20,  with  leave  to  the  defendant  to  move  to  enter  a  nonsuit, 
the  Court  to  be  at  liberty,  on  disposing  of  that  motion,  to 
enter  a  verdict  for  £25,  if  they  should  think  fit.  A  rule 
having  been  obtained  according  to  the  leave  reserved, 

Watson  and  TapreU  shewed  cause. — This  action  is  sus- 
tidnable  for  £25,  as  money  paid  to  the  use  of  the  defendant 
First,  as  there  were  no  goods  of  Faucher  on  which  to  levy 
the  execution,  the  defendant  could  not  claim  possesfflon- 
money  from  Faucher  (a).  Next,  as  to  the  acceptance  ob- 
tained from  the  plaintiff  by  Faucher,  and  depoedted  by  him 

(a)  Buckle  v.  Bewee,  8  B.  &  C.  688. 
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wiih  the  defendant^  it  was  held  by  the  latter  either  as  a  1847. 
security  for  the  £5  claimed  for  possession-money  against 
Faucher,  or  without  consideration  as  between  them.  At 
that  moment^  the  pkintiff  became  a  surety  to  the  de- 
fendant for  Faucher,  so  as  to  satisfy  any  requirement  of 
privity  between  the  plaintiff  and  the  defendant.  The  de- 
fendant^ haying  full  notice  that  it  was  an  accommodation 
bill,  indorsed  it  to  Williams,  and  got  the  amount.  He, 
being  the  only  person  who  paid  anything  on  it,  had  a  legal 
daim  to  enforce  it  against  the  acceptor.  The  plaintiff, 
being  thus  obliged  to  pay  it  to  the  holder,  has  pdd  money 
to  the  use,  not  of  Faucher,  but  of  the  defendant,  who,  know- 
ing the  acceptance  to  have  been  given  without  value,  for  the 
accommodation  of  Faucher,  and  intended  to  be  discounted  for 
his -benefit,  indorsed  the  bill  nevertheless  for  his  own  benefit, 
and  got  the  amount ;  thus  compelling  the  plaintiff,  the  ac- 
commodation acceptor,  to  pay  it  to  the  indorsee.  In  Bleaden 
v.  Charles  (a).  Hay  drew  a  bill  on  the  plaintiff  for  68iL  Id«., 
which  he  accepted  and  delivered  to  him  to  assist  him  on  an 
emergency.  It  was  aflerwards  delivered  up  to  the  plaintiff 
without  being  used;  but  Hay  having  aflerwards  bought 
£20  worth  of  goods  from  the  defendant,  obtained  possession 
of  them,  by  getting  the  bill  again  from  the  plaintiff,  and 
leaving  it  with  the  defendant  as  security  for  the  £20, 
telling  him  the  circumstances  respecting  it.  Hay  after- 
wards paid  the  £20  by  cheque,  and  demanded  the  bill;  but 
being  still  indebted  to  the  defendant,  the  defendant  i^used 
to  deliver  it  up,  and  indorsed  it  for  value  to  Henderson,  who 
recovered  on  it  against  the  plaintiff.  The  plaintiff  having 
sued  the  defendant  for  money  paid  to  his  use,  the  Court 
held  that  tiie  action  would  lie ;  Tindaly  C.  J.,  saying,  the 
money  had  been  paid  in  a  way  which  had  been  service- 
able to  the  defendant,  and  a  privity  had  arisen  between 
them  out  of  the  manner  of  depositing  the  bill  as  a  security, 

(a)  7  Bing.  246. 
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the  defendant  being  then  apprised  that  nothing  was  due  from 
the  plaintiff  to  Hay  on  it  He  adds,  that  ^4t  is  dear  that, 
ailer  Hay  had  paid  the  defendant  for  the  goods,  the  indorse- 
ment of  the  bill  by  him  was  wrongful,  and  the  payment  by 
the  plaintiff,  on  Henderson's  suing  him,  compulsory.  There 
has  been,  therefore,  a  compulsory  payment  by  the  phdntiflr,  in- 
duced by  an  act  of  the  defendant,  an  act  of  which  he  has  had 
the  full  benefit.  That  is  money  paid  to  the  defendant's  use." 
[Parhey  B. — Here  the  liability  on  the  bill  is  transferred,  but 
it  is  difficult  to  see  how  the  privity  is.]  It  is  no  longer 
necessary  to  make  out  privity  of  contract  between  the  par- 
ties, in  the  action  for  money  paid ;  Pownal  v.  Ferrand{ay 
Lord  Tenterden  there  affirms  the  general  principle,  that  one 
man  who  is  compelled  to  pay  money  which  another  is  bound 
by  law  to  pay,  is  entitled  to  be  reimbursed  by  the  latter, 
who  may  sue  him  as  for  money  paid  to  his  use ;  and  HoU 
royd  and  Littledak,  Js.,  assert  the  same  law,  as  governing 
payments  of  the  debt  of  another  by  compulsion  of  legal 
process.  The  latter  cites  JExaO  v.  Partridge  {b)  as  similar 
in  principle ;  and  adds,  '*  There  the  lessees  were  liable  by 
law  to  pay  the  rent,  ^are  the  acceptor  was  by  law  liable  to 
pay  the  amount  specified  in  the  bill ;  and  the  indorser  was 
liable  only  in  default  of  payment  by  the  acceptor.  So,  in 
Exall  V.  Partridge^  the  stranger,  having  his  goods  on  the 
premises  in  respect  of  which  the  rent  was  due,  became,  by 
reason  of  the  lessee's  default,  liable  to  satisfy  the  rent  out  of 
his  goods.  It  was  held,  in  that  case,  that  the  law  would 
imply  a  promise  on  the  part  of  the  lessees  to  repay  the 
stranger  the  rent  which  he  has  been  compelled  to  pay." 
\Parhey  B. — Here  b  a  contract  between  the  plaintiff  and 
Faucher,  that,  if  the  defendant  will  lend  him  his  accept- 
ance, Faucher  will  indemnify  him  for  any  use  he,  Faucher, 
may  make  of  that  bill.     In  Bleaden  v.  Charles^  Gaselee,  J., 


(a)  6  B.  &  C.  4S9. 
(b)  8  T.  R.  308.    See  Spencer  v.  Parry,  3  Ad.  &  Ell.  332. 
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puts  that  case  on  the  ground  that,  where  the  price  of  the  1847. 
goods  for  which  the  bill  was  deposited  as  a  security  was  asfret' 
tendered  or  paid,  the  defendant  had  no  longer  any  right  to  ^- 
the  bill,  but  was  in  the  condition  of  a  person  who  had 
simply  found  it  The  plaintiff,  therefore,  was  compelled 
to  pay  by  the  wrongful  act  of  the  defendant ;  and,  as  the 
defendant  had  the  benefit  of  the  payment,  the  money  must 
be  considered  as  paid  to  his  use.  Here  the  bill  was  parted 
with  by  Faucher,  not  for  money,  but  to  secure  a  debt, 
which  he  had  no  right  to  do;  and  in  the  result,  a  third 
person,  Williams,  having  got  it,  became  the  holder,  and  re- 
covered on  it  against  the  plaintiff.  The  case  much  resem- 
bles Bkaden  v.  Charles;  but  the  plaintiff's  difficulty  in  this 
case  is,  that  all  that  was  done  by  him  was  done  on  a  con- 
tract with  Faucher.]  The  sum  of  the  plaintiff's  case  is, 
that  his  bill,  having  got  into  defendant's  hands,  with  notice 
that  no  value  had  been  given  for  it,  the  defendant  takes  a 
step  by  indorsing  it,  which  compels  the  plaintiff  to  pay  it. 
Then  he  is  liable  to  the  plaintiff  as  for  money  paid  to  his 
use,  not  in  respect  of  any  priority  on  the  bill,  but  on  his 
request,  as  implied  by  the  law,  to  pay  it ;  the  compulsion  of 
process  being  the  evidence  of  a  previous  request  on  the 
maxim,  ^^  Omnis  ratihabitio  retrotrahitur  et  mandate  sequi- 
paratur  "  (a).    Jones  v.  Hibbert  (V)  was  also  cited. 

■ 

Humfrey  and  Archbold^  in  support  of  the  rule. — The  de- 
fendant, being  a  sheriff's  officer  in  possession,  claimed  seven 
guineas  possession-money  from  Faucher,  the  defendant  in 
the  execution,  and  took  from  him  the  plaintiff's  bill  for 
£25,  not  to  stand  as  his  security  for  the  seven  guineas 
charged  to  Faucher,  but  in  order  to  be  discounted.  He 
indorsed  the  bill  to  Williams,  who  held  it  when  it  became 
due.  [Pollock,  C.  B. — There  was  no  exchange  of  accept- 
ances.    Faucher  said  to  the  plaintiff,  perhaps  the  defend- 

(a)  1  Wms.  Saund.  264  a,  notes.  (b)  2  Stark.  N.  P.  C.  304. 

VOL.  XVI.  L  L  L  M.  W. 
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1847.  ant  will  discount  the  bill,  and  ^ve  ns  the  difference. 
Parkcy  B. — The  difference  was  to  be  given  to  Fauclier, 
after  deducting  either  seven  guineas  or  £5  fit>m  the  amoont 
of  the  bilL  PUuty  B. — The  plaintiff  might  recover  against 
Faucher  for  money  had  and  received.]  If  the  defendant 
had  not  discoimted  the  bill,  how  could  he  have  offered  to 
pay  Faucher  the  difference,  viz.  £13?  [jParAe,  B. — ^Ac- 
cording to  your  argument,  nothing  has  been  done  with  the 
bill  but  what  the  plaintiff  meant  should  be  done  with  it : 
so  that  the  plaintiff's  remedy  must  remain  on  the  old  lia- 
bility of  Faucher.]  If  priority  of  contract  were  not  a 
necessary  ingredient  in  these  cases,  a  man  might  be  made 
debtor  to  another  against  his  will.  \PoUockj  C.  B. — ^Tbe 
situation  of  the  parties  never  changed  till  after  the  maturity 
of  the  bill,  and  after  an  action  had  been  brought  on  it  by 
Williams  against  the  plaintiff.  Parker  B. — The  indorser  is 
security  for  payment  by  the  acceptor ;  and  if  he  pays,  he 
pays  on  account  of  the  acceptor.  Flatty  B- — ^In  Pawnal  v. 
Ferrand  {a)  the  £40  was  paid  in  reUef  of  the  defendant. 
That  is  not  the  case  here.] 

Pollock,  C.  B. — This  rule  must  be  absolute.  I  should 
be  glad  to  have  been  able  to  have  sustained  the  verdict  in  a 
case  where  the  defendant,  having  obtained  the  security  of 
the  phdntiff 's  bill  for  £25  for  a  claim  against  a  third  person 
of,  at  utmost,  seven  guineas,  indorsed  it  over,  and  kept  the 
whole  proceeds.  Bkaden  v.  Charles  (b)  was  cited  in  support  of 
the  plaintiff's  claim,  and,  in  one  aspect,  bears  much  on  it.  In- 
deed, till  the  original  circumstances  of  this  case  are  carefully 
considered,  it  seems  exactly  in  point  But  Mr.  Humfirey  has 
ably  pointed  out  the  material  difference  in  point  of  fact 
between  the  two  cases.  Here  it  was  intended  by  the  plain- 
tiff, that  the  defendant  should  have  the  bill,  and  discount  it. 
He  had  it,  and  either  discounted  or  paid  it  away.     To 

(a)  6  B.  &  C.  439.  (b)  7  Bing.  246. 
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whom  is  he  liable  for  the  proceeds?     The  bill  did  not        1847. 

become  due  till  the  31st  of  March.     The  writ  was  not 

in  evidence,  but  the  declaration  was  of  the  2nd  of  May. 

No  daim  of  the  bill  was  made  bj  the  plaintiff  till  after  it 

was  paid  away  by  the  defendant,  and  an  action  had  been 

brought  against  him  upon  it  by  the  holder,  Williams.   Then 

the  plaintiff's  present  remedy  is  not  against  this  defendant, 

but  Faucher.     It  is  unnecessary  to  consider  what  might 

have  been  the  result  had  the  plaintiff  followed  the  bill 

while  in  the  defendant's  hands,  before  it  was  negotiated. 

Pabke,  B. — I  am  of  the  same  opinion.  If  a  man  gives 
his  acceptance  to  another  for  the  accommodation  of  that 
other,  and  the  bill  is  disposed  of  according  to  the  original 
intention  of  the  parties,  and  the  acceptor  afterwards  pays 
it  accordingly,  he  cannot  call  on  the  indorsers,  but  his 
remedy  is  on  the  original  contract  against  the  drawer. 
Here  the  plaintiff^s  remedy  is  against  Faucher,  for  the 
breach  of  his  contract  to  indemnify  the  plaintiff  against  the 
consequences  of  accepting  the  bill  for  his  accommodation. 
My  only  doubt  arises  on  Bleaden  v.  Charles;  but  that  case 
is  distinguishable  on  the  ground  there  put  by  Gcueke^  J., 
and  Bosanquet,  J.,  and  now  by  the  Lord  Chief  Baron,  which 
shews  that  the  money  has  been  paid  by  the  plaintiff  to  the 
use  of  Faucher,  and  not  to  that  of  the  defendant.  An 
answer  has  been  given  by  my  Brother  Piatt  to  the  observa- 
tion rabed  on  Pownal  v.  Ferrand.  As  to  Exall  v.  Par-- 
tridgej  the  stranger's  goods,  when  put  by  him  on  the  land, 
became  security  to  the  landlord  for  the  original  tenant, 
who  ought  to  have  piuid  the  rent.  The  plaintiff's  remedy 
is  against  Faucher,  to  whom  he  lent  his  acceptance  on  his 
implied  contract  of  indemnity. 

BoLFE,  B.,  concurred. 

Platt,  B. — According  to  the  argument  for  the  plaintiff, 

L  L  L  2 
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1847.  it  might  be  add  that,  had  the  bill  been  indorsed  by  Wil- 
liams, and  paid  bj  him,  he  might  have  also  alleged  that  he 
had  paid  it  to  the  use  of  the  defendant 

Bule  absolute. 


April  27.  Obmerod  and  Others  v.  Thompson  and  Others. 

The  expenses  1  HIS  was  an  action  for  obstructing  the  flow  of  water 

and  taking  through  Certain  goits  to  the  plaintiff's  mill  bj  raising  a  cer- 

to  ^^to"**'  tain  weir.     Verdict  for  pLuntiff.     The  Master  had  disal- 

whe^er  a  weir  lowed  £43,  claimed  by  the  plaintiff  as  paid  by  him  to  three 

nad  Deen  ini> 

properly  raised,  surveyors,  for  taking  three  sets  of  levels  after  action  brought, 
of  piaintTrs***  in  order  to  shew  the  wrongful  act  of  the  defendants.  The 
notbe^wed^  Master  disallowed  the  items  on  the  ground  that  the  levels 
Wm  on  taxa-     should  have  been  taken  and  the  result  arrived  at  before  the 

action  was  brought,  so  that  the  costs  of  taking  them  were 

not  properly  costs  in  the  cause. 

Atherton  now  moved  for  a  rule  nisi  to  review  the  taxa- 
tion.— The  question  of  fact  between  the  parties  being,  whe- 
ther the  weir  had  been  improperly  raised,  could  not  be  as- 
certained by  casual  observation,  or  without  experiment. 
[Pollock^  C.  B. — You  should  say  that  it  was  essential  to 
the  plaintiff's  case  to  take  observations  of  a  more  skilled 
and  accurate  nature  than  common  persons  would  make;  for 
Severn  v.  OUve  (a)  shews  that,  though  experiments  of  scien- 
tific men  may  have  been  necessarily  made  in  order  to  afford 
evidence  on  a  point  in  dispute  new  to  them,  the  expenses  of 
so  doing  and  of  their  loss  of  time  cannot  be  allowed.]  Tlie 
expense  of  plans  made  for  information  of  the  Court,  has 

(a)  3  Brod.  &  B.  72.    See  Id.  2d3;  5  M.  &  S.  156,  S.  P. 
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been  allowed :  Holmes  v.  Holmes  (a).     In  May  y.  Selby  (ft)         1847. 
the  action  was  against  a  surveyor  for  improperly  rating      obmbrod 
goods  at  an  excessive  price,  and  the  plaintiff's  costs  of  thir-  ^• 

teen  witnesses,  employed  by  him  to  survey  the  goods,  in 
order  to  enable  them  to  give  evidence  at  the  trial,  were  dis- 
allowed.  There  the  number  of  surveyors  was  unreasonable. 

Pollock,  C.  B. — We  ought  to  be  cautious  not  to  extend 
the  area  of  costs,  by  allowing  expenses  of  this  kind.  Were 
we  to  relax  as  to  them,  it  is  difficult  to  say  where  they 
would  end.  The  safe  rule  is,  that  the  costs  of  all  evidence 
which  naturally  exists  as  to  any  issue  will  be  allowed, 
but  that  the  expenses  of  artificial  discovery  by  experiments, 
resorted  to  from  the  anxiety  of  parties  to  throw  extra  light 
upon  it,  will  not. 

Parke,  B. — The  report  of  May  v.  Selby y  in  4th  Scott,  is 
the  most  full  as  to  the  reasons  of  that  decision.  Erskine^  J., 
says:  ''These  preliminary  expenses  are  never  allowed. 
Surveyors  are  often  sent  to  measure  work  in  order  that 
they  may  be  qualified  to  give  evidence  as  to  its  value.  I 
never  heard  of  the  expense  of  such  attendances  being  costs 
in  the  cause."  The  Courts  still  adhere  to  the  general  rule 
laid  down  in  that  case,  on  account  of  the  extreme  diffi- 
culty of  discriminating  in  questions  of  this  kind. 

BoLFE,  B. — I  agree  with  the  judgment  pronounced  by 
ErsUnef  J.,  as  reported  in  4th  Scott 

Rule  refused  (a). 

(a)  2  Bing.  75.  {e)  See  Bastard  v.  Smithy  10 

(b)  4  M.  &  Gr.  142;  4  Scott,      Ad.  &  E.  213. 
N.  S.,  727. 
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May  1.  Ward  t?.  Audland,  sued  as  Executor  of  Whitelock. 

CoTcnant.  CoVENANT.     Declaration  of  24th  of  October,  1845, 

tar  J  coDTey-  Stated  that  before  and  at  the  time  of  the  making  of  the  in- 

to^ia^^his  <l6^1^^^"^  thereinafter  mentioned,  and  in  the  lifetime  of  the 

excOTton,  ficc.,  gaid  W.  Whitelock,  the  said  Whitelock  was  possessed  as 

effects,  &c..  in  of  his  own  property  of  diTers  household  goods,  fumitore, 

use  of  w.,  the  books,  plate,  linen,  and  chinl^  and  other  property   and 

Sc^ayD'/atWa  ®ff®^^*  *^^  thereupon  heretofore,  to  wit,  on  the  7th  of 

death,  in  equal  July,  1826,  by  a  certain  indenture  then  made  between 

uaeof  two  nieces  the  said  W.  Whitdock  of  the  first  part,  W.  T.  Waid, 

CovenanTby*  Margaret  his  wife,  and  M.  Hervey,  of  the  second  part,  and 

Md  ^'^*^  the  plwntiff  of  the  third  part  (profert  of  the  deed),  after  re- 

and  execators,  citing  &C.,  and  that  the  said  W.  Whitelock  b^ng  mindful 

reasonable  acts  ^^^d  desirous  of  making  a  provision  for  the  said  W.  T. 

farthtJ^iSd^''''  Ward  and  Margaret  his  wife,  and  M.  Hervey,  the  said  »L 

better  assigning  Ward  and  M.  Hervey  beinir  his  nieces  and  only  near  rela- 

and  transfer-         .  ,  . 

ing  the  said  tives,  had  proposed  to  assign  and  transfer  all  and  singohr 

to  pUintiff,  on  ^^^  personal  estate  and  effects  for  the  benefit  of  the  said  W. 

M V°u[ntiff  ^'  ^^  ^^  Margaret  his  wife,  and  M.  Hervey,  after  the 

or  his  counsel  death  of  the  said  W.  Whitelock,  in  manner  thereinafter 

sonably  ad-  mentioned,  it  was  witnessed  that,  for  carrying  such  mind 

in  possession^of  *°^  desire  into  effect  and  execution,  and  for  and  in  consi- 

Uie  furniture,  deration  of  the  natural  love  and  affisction  which  the  said  W. 

&c.,  till  his 

death.  On  Whitclock  had  and  bore  for  and  towards  his  said  nieces, 
fendant,  his  '  ^^^  ^^^  ^^\x  advancement  and  maintenance  in  life,  and  in 
wmc^'^sMi!^,  consideration  of  10*.  &a  to  him  the  said  W.  Whitelock  in 
and  sold  the       hand  paid  by  the  said  plaintiff  at  or  before  the  execution  of 

whole.    Plain-  r  ./  r 

tiff  sued  the 

defendant,  as  executor  of  W.,  on  the  above  covenant  for  further  assurance,  averring,  in  his 
declaration,  that  it  was  at  no  time  necessary  to  sell  any  of  W.'s  chattels  to  pay  any  debt  of  W., 
and  that  there  were  no  creditors  of  his  who  could  impeach  the  validity  of  the  indenture,  and 
assigning,  by  way  of  breaches,  first,  that  defendant  refused  to  deliver  possession  of  the  fiimiture 
to  plaintiff;  and,  secondly,  that  defendant  converted  and  sold  the  same,  not  alleging  that  he  sold 
it  in  market  overt : — Held^  that  the  plaintiff  was  entitled  to  recover,  at  least  on  the  last  breach, 
the  value  of  the  furniture  possessed  by  W.  from  the  time  of  his  executing  the  deed  to  hia  death, 
and  afterwards  sold  by  the  defendant  as  his  executor,  though  trover  might  have  been  aostained 
for  the  same  cause  of  action. 
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the  said  indenture,  the  recdpt  whereof  was  thereby  acknow-  1847. 
ledged,  and  also  for  divers  other  good  causes  and  considera- 
tions him  thereunto  moying,  he  the  said  W.  Whitelock  by 
the  said  indenture  did  give,  grants  bargain,  sell,  assign, 
transfer  and  set  over  unto  the  said  plaintiff,  his  executors, 
administrators,  and  assigns,  amongst  other  things,  all  and 
singulEu:  his  the  said  W.  Whitelock's  household  goods  and 
furniture,  plate,  linen  and  china,  live  and  dead  stock,  effects, 
books,  prints,  and  pictures,  and  all  other  the  personal  estate 
and  effects  whatsoever,  whereof  the  said  W.  Whitelock  then 
was  or  should  or  might  at  any  time  or  times  thereafter  be 
possessed  of,  interested  in,  or  entitled  unto,  and  in  whose 
hands,  custody,  or  power  the  same  or  any  of  them  or  any 
part  thereof  were  then  or  might  thereafter  come  to  or  be,  with 
their  and  every  of  their  appurtenances,  and  all  the  estate, 
right,  title,  interest)  equity  of  redemption,  property,  claim, 
and  denuind  whatsoever  of  him  the  said  W.  Whitelock,  of, 
in,  to,  or  out  of  the  said  estate  and  effects  or  any  part 
thereof^  to  have  and  to^  hold,  receive,  take,  and  enjoy  all 
and  every  of  the  said  goods,  chattels,  and  effects,  and  all  and 
singular  other  the  estate  and  effects  thereinbefore  granted 
and  asagned,  or  mentioned  and  intended  so  to  be,  with  their 
and  every  of  their  appurtenances,  unto  the  said  plaintiff,  his 
executors,  &o.,  neverthelesa  upon  the  trusts,  and  to  and  for 
the  uses,  ends,  and  intents  and  purposes  following,  that  is 
to  say,  to  the  use  and  behoof  of  the  sidd  W.  Whitelock  for 
and  during  the  term  of  his  natural  liie,  and  from  and  imme- 
diately after  his  decease,  then  as  to,  for,  and  concerning  one 
moiety  or  equal  half  part  thereof,  to  the  use  and  behoof  of 
the  said  W.  T.  Ward  and  Margaret  his  wif^  their  ezecu* 
tors,  &c  absolutely ;  and  as  to,  for,  and  concerning  the  other 
moiety  or  equal  half  part  thereof,  to  the  only  absolute  use 
and  behoof  of  the  said  M.  Hervey,  her  executors,  &c«  abso-* 
lutely,  subject  nevertheless  to  a  certain  proviso  therein  con- 
tained, to  the  effect  that  in  case  of  the  said  W.  T.  Ward 
and  Margaret  his  wife,  or  the  said  M.  Hervey,  dying  in  the 
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lifetime  of  the  said  W.  Whitelock,  leaying  lawful  issue, 
that  then  the  share  of  the  party  dying  should  go  to  the  use 
of  the  issue  of  such  party  as  therein  mentioned ;  and  the  said 
W.  Whitelock  did  thereby,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  covenant,  &c  to  and  with  the 
plaintiff,  his  executors,  &a,  that  he  the  said  W.  Whitelock, 
his  heirs,  executors,  &c.  and  every  other  person  or  persons 
having  or  claiming,  or  who  should  or  might  have  or  daim, 
any  estate,  right,  title,  or  interest  at  law  or  in  equity  of^  in, 
to,  or  out  of  the  said  personal  estate  and  effects  or  any  part 
or  parcel  thereof  intended  to  be  thereby  assigned  and  trans- 
ferred by,  from,  or  under  him,  them,  or  any  of  them,  should 
and  would  from  time  to  time  and  at  all  times  thereafler,  at 
the  request  of  the  said  plaintiff,  his  executors,  &c.,  make, 
do,  acknowledge,  sign,  pass,  and  execute,  or  cause  and  pro- 
cure to  be  made,  done,  acknowledged,  ^gned,  passed,  and 
executed,  all  and  any  such  further  and  other  lawful  and 
reasonable  acts,  deeds,  things,  devices,  transfers,  assign- 
ments, releases,  conveyances,  and^  assurances  in  the  law 
whatsoever  for  the  further  and  better  assigning  and  trans- 
ferring all  and  singular  the  said  personal  estate  and  effects 
thereby  assigned  and  transferred  or  intended  so  to  be,  and 
every  part  thereof,  with  the  appurtenances,  unto  the  said 
plaintiff,  his  executors,  &c.  upon  the  trusts  aforesaid,  be  the 
same  by  any  lawful  ways  or  means  whatsoever,  as  by  the 
said  J.  Ward,  his  executors,  &c.  or  the  person  or  persons 
for  the  time  being  entitled,  or  his  or  their  counsel  learned 
in  the  law,  shall  be  lawfully  and  reasonably  advised  or  de- 
vised and  required,  as  by  the  said  indenture,  &c.  (reference 
to  the  indenture).  And  the  plaintiff  saith,  that  aft«r  the 
making  of  the  said  indenture,  and  in  pursuance  of  the  trusts 
thereof,  the  said  W.  Whitelock  remained  and  continued  in 
the  possession  of  all  and  singular  the  said  household  furni- 
ture, goods,  and  chattels  of  which  the  sdd  W.  Whitelock 
was  so  possessed  and  entitled  to  as  aforesaid  at  the  time  of 
the  making  of  the  said  indenture,  and  which  were  comprised 
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ia  and  assigned  thereby,  from  the  time  of  making  the  said  1847. 
indenture  until  and  at  the  time  of  his  death,  and  that  here- 
tofore, to  wit,  on  the  27th  of  June,  1836,  the  said  W. 
Whitelock  died  so  possessed  thereof,  leaving  the  said  W. 
T.  Ward  and  Margaret  his  wife  him  surviving.  And  the 
plaintiff  further  saith,  that  the  said  M.  Hervey  died  afler 
the  making  of  the  said  indenture,  and  in  the  lifetime  of  the 
sud  W.  Whitelock,  to  wit,  on  the  20th  of  January,  1833, 
leaving  issue  two  children,  i.  e.  W.  Whitelock  and  D. 
Hervey  her  surviving,  and  which  said  two  children  also 
survived  the  said  W.  Whitelock  and  are  still  living ;  and 
the  plaintiff  further  saith  that,  after  the  said  W.  White- 
lock's  death,  to  wit,  on  the  10th  of  July,  1836,  the  said 
household  furniture,  plate,  linen,  china,  and  other  goods 
and  chattels  of  which  the  said  W.  Whitelock  was  so  pos- 
sessed of  and  entitled  to  as  aforesaid  at  the  time  of  making 
the  said  indenture,  and  which  were  comprised  in  and  as- 
signed thereby,  and  which  were  of  great  value,  to  wit,  of 
the  value  of  £500,  came  to  and  were  in  the  hands  and  pos- 
session of  the  defendant,  then  being  executor  of  the  said  W. 
Whitelock.  Nevertheless,  the  plaintiff  in  fact  saith,  that 
the  defendant,  as  such  executor  of  the  said  W.  Whitelock 
as  aforesaid,  did  not  nor  would  from  time  to  time  and  at 
all  times  after  the  death  of  the  said  W.  Whitelock,  at  the 
request  of  the  plaintiff,  make,  do,  acknowledge,  sign,  pass, 
and  execute,  or  cause  and  procure  to  be  made,  done,  acknow- 
ledged, signed,  passed,  and  executed,  all  and  every  such  fur- 
ther and  other  lawful  and  reasonable  acts,  deeds,  things,  de- 
vices, transfers,  assignments,  releases,  conveyances,  and  as- 
surances in  the  law  whatsoever,  for  the  ftirther  and  better 
assigning  and  transferring  the  said  household  furniture, 
goods,  chattels,  and  effects  comprised  in  and  assigned  and 
transferred  by  the  said  indenture,  or  intended  so  to  be, 
unto  the  plaintiff,  upon  the  trusts  mentioned  in  the  said  in- 
denture, by  any  lawful  ways  or  means  whatsoever,  as  by 
the  said  plaintiff  were  lawfully  and  reasonably  advised  and 
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1847.  required,  accordiDg  to  the  form  and  effect  of  the  said  oove- 
Bant  of  the  said  W.  Whitelock  in  that  behalf  in  the  said 
indenture  contained,  but  although  after  the  death  of  the 
said  W.  Whitelock,  and  after  the  said  household  furniture, 
plate,  linen,  china,  and  other  goods  and  chattels  had  so  come 
into  and  were  in  the  defendant's  hands  and  possession  as 
aforesaid,  to  wit,  on  &c,  the  plaintiff  gave  notice  to  the 
defendant  of  the  said  indenture,  and  of  the  said  assignment 
and  covenant  therein  contained,  and  required  the  defendant, 
as  such  executor  as  aforesaid,  and  for  the  further  and  better 
assigning  and  transferring  to  the  plaintiff  the  said  furniture, 
plate,  linen,  china,  and  other  goods  and  chattels,  which  have 
so  come  into  the  defendant's  possession,  to  deliver  up  and 
transfer  the  possession  thereof  to  the  plainti£^  upon  and  for 
the  trusts  and  purposes  expressed  in  the  said  indenture; 
and  although  it  was  at  no  time  necessary  that  the  said  last- 
mentioned  goods  and  chattels,  or  any  part  thereof,  should 
be  sold  or  applied  for  or  towards  payment  or  satisfaction  of 
any  creditor  or  creditors  of  the  said  W.  Whitelock  deceased, 
and  there  were  no  creditors  of  the  said  W.  Whitelock  by 
whom  the  validity  of  the  said  indenture  was  in  any  way 
impeached,  yet  the  plaintiff  in  fact  saiih  that  the  defendant 
did  not,  nor  would,  when  he  was  so  requested  as  aforesaid,  or 
at  any  time  afterwards,  deliver  up  or  transfer  the  possession 
of  the  household  furmture,  plate,  linen,  china,  and  oil^r 
goods  and  chattels,  or  any  part  thereof  to  the  plaintiff,  for 
the  trusts  and  purposes  of  the  said  indenture,  but  wholly 
refused  so  to  do ;  and  the  defendant,  further  disregarding 
the  said  indenture  after  the  death  of  the  said  W.  White- 
lock,  and  after  the  said  household  furniture,  &c.  had  come 
to  and  were  in  the  hands  and  possession  of  the  defendant, 
and  after  the  defendant  had  received  notice  of  the  said 
indenture  as  aforesdd,  and  of  the  title  of  the  plaintifi^  and 
had  been  required  to  deliver  up  the  same  to  the  plaintiff  as 
aforesaid,  wrongfully  and  in  violation  of  tiie  said  indenture 
kept  and  retained  the  possession  of  the  said  last-mentioned 
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goocb  and  chattel8»  olaiming  the  owneiBhip  thereof  as  ex&- 
catcur  as  aforesaid,  and  prevented  the  plaintiff  from  taking 
the  possession  thereof  for  the  trusts  and  purposes  of  the 
said  indenture;  and  afterwards,  to  wit,  on  &a,  wrongfully 
converted  the  said  goods  and  chattels,  and  sold  and  dis- 
posed of  the  same,  and  applied  the  proceeds  thereof  to  his 
own  use,  contrary  to  the  said  indenture  and  to  the  cove- 
nants of  the  sud  W.  Whitelock,  for  himself  and  his  exe- 
cutors, with  the  plaintiff  therein  contained;  and  so  the 
plaintiff  saith  that  the  defendant,  as  such  executor  as  afore- 
swl,  although  often  requested  so  to  do,  hath  not  kept  the 
said  covenants  of  the  said  W.  Whitelock,  so  made  as  afore- 
said, but  hath  broken  &c,  to  the  plaintiff's  damage  of 
£500,  &o. 

Pleas:  Ist,  after  setting  out  the  indenture  on  oyer,  as 
to  so  much  of  the  declaration  as  relates  to  the  said  other 
property  and  effects  (a),  over  and  above  the  said  household 
goodfl^  furniture^  books,  plate,  linen  and  china  therein  men- 
tioned^ the  defendant  says,  that  the  said  W.  Whitelock  was 
not  possessed  thereof^  or  of  any  part  thereof,  as  of  his  own 
property,  in  manner  and  form  aa  in  the  said  dedaration  is 
above  alleged;  2ndly,  to  so  much  of  the  declaration  as  in 
the  introductory  part  of  the  last  plea  mentioned,  non  est  fac- 
tum ;  Srdly,  to  the  reddue  of  the  declaration,  non  est  fac- 
tum ;  4thly,  to  the  breach  of  covenant  lastly  assigned,  that 
he  the  defendant  did  not  wrongfully  convert  the  said  goods 
and  chattels,  in  manner  and  form,  J^c   Issues  on  these  pleas. 

The  particulars  of  the  breaches  claimed  damages  equal 
to  the  value  of  the  whole  household  furniture,  goods,  plate. 


1847. 


(a)  E.  g.,  debts  which,  at  the 
time  of  execnting  the  deed,  were 
due  to  deceased  Whitelock ;  poli- 
cies of  assurance  on  his  life,  &c., 
sums  of  money  out  at  interest  on 
securities  (as  appeared  by  the 
recital  of  the  deed),  viz.  choses 


in  action.  The  particulars  of  the 
breaches  shew  it  immaterial  to 
set  out  the  deed.  The  deed  also 
assumed  to  pass  debts  which 
might  become  due  to  the  grantor 
after  its  date ;  but  as  to  this,  see 
Lunn  V.  Thomion,  1  C.  B.  379. 
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1847.  linen,  china,  books,  prints,  pictures  and  effects,  which  were 
upon  and  about  the  house  and  premises  of  the  testator, 
W.  Whitelock,  deceased,  at  Sulhamstead,  in  the  comity 
of  Berks,  at  the  time  of  his  death,  and  belonging  to  him 
at  the  time  of  executing  the  indenture  of  the  7th  July, 
1826. 

At  the  trial  before  Pollock,  C.  B.,  at  the  Middlesex 
Sittings  afler  Michaelmas  Term,  1846,  the  deed  of  Julj 
1826  was  proved,  and  the  death  of  the  testator  in  1836. 
The  probate  of  his  will,  made  in  1833,  was  produced,  bj 
which  he  vested  his  whole  property  in  the  defendant  and 
another,  in  trust  for  the  children  of  M.  Hervey,  who  had 
died  since  1826.  Two  bills  in  Chancery,  filed  by  the  plain- 
tiff agwist  the  defendant  and  others,  to  establish  the  deed, 
had  been  dismissed  with  costs  (a).  A  third  bill  was  after- 
wards filed  by  him,  and  a  report  made  by  the  Master,  that 
the  property  included  in  the  indenture  of  the  7th  July, 
1826,  consisted  of  certain  mortgage  securities,  a  policy  of 
insurance  on  the  life  of  W.  Whitelock,  and  a  quantity  of 
household  furniture,  plate,  linen,  china,  live  and  dead  stock, 
and  effects,  books,  two  portraits  of  himself,  with  a  schedule, 
stating  the  property  of  the  testator  included  in  the  inden- 
ture, which  came  to  the  hands  of  the  defendant  as  his 
executor.  The  only  two  items  material  in  this  case  were, 
"  Produce  of  sale  of  furniture,  244/.  14«.  2(L ;"  **  certain  plate, 
books,  and  other  effects  remidning  unsold,  valued  at  86L  1 1^." 
The  Master  also  found  that  there  was  other  property  be- 
longing to  the  testator  at  the  time  of  his  death,  which  was 
not  included  in  the  indenture,  and  that  the  testator  owed 
no  debts.  This  bill  also  was  dismissed  with  costs,  on  the 
27  th  Eebruary,  1845  (ft).  A  subsequent  amicable  suit  for 
administration  of  the  assets  was  commenced:  Hervey  v. 
Audland  and  Other s.  Ex  parte  fVdrd(c).      The  plaintiff 

(a)  See  8  Simons,  671 ;  C.  P.      Rolls. 
Cooper's  R.  146.  (e)  16  April,  1846,  cor.  Shad- 

(6)  See  14  Law  J.,  Clianc,  145,     well,  V .  C,  9  Jurist,  419. 
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petitioned  to  be  permitted  to  go  in  before  the  Master  to  1847. 
prove  a  specialty  debt,  by  the  executor's  alleged  breach 
of  covenant.  This  was  refused,  with  costs,  but  leave  was 
^ven  to  him  to  sue  at  law.  The  plaintiff  confined 
his  case  to  the  goods  on  the  settlor^s  premises  in  July, 
1826  (a),  and  their  identity  with  the  goods  admitted  to 
be  sold  by  the  defendant  being  also  admitted,  a  verdict 
was  given  for  the  plaintiff  on  all  the  issues,  leave  being 
given  to  the  defendant  to  move  to  enter  a  verdict  on  either 
issue,  or  to  reduce  the  damages.  Hawever,  in  Hilary 
Term,  1847,  yfatwn  obtained  a  rule  to  arrest  the  judg- 
ment, on  the  ground  of  there  being  no  averment  in  the 
dedaiation,  that  the  act  required  to  be  done  by  the  cove- 
nant for  further  assurance  was  advised  by  the  plaintiff  or 
his  counsel  (d). 

Martin  and  Hayes  now  shewed  cause. — [Parke,  B. — The 
question  is,  whether,  under  the  deed  by  which  the  chattels 
in  question  were  settled  on  the  grantor  for  life,  and  dis- 
posed of  after  his  death  to  his  nieces,  there  was  such  an 
implied  contract  to  deliver  them  up  in  that  event,  as,  on 
his  executors'  failure  so  to  do,  amounted  to  a  breach  of  the 
covenant  in  the  deed  for  further  assurance  by  the  settlor 
and  hb  executors.]  The  plaintiff  contends  that  the  words 
of  the  indenture  amount  to  a  covenant  by  the  grantor,  bind- 
ing hb  executors  to  deliver  up  these  chattels  at  his  death 
to  his  nieces.  As  soon  as  the  executors  clidmed  a  right  to 
retain  the  chattels  adversely  to  the  parties  entitled  under 
the  deed,  that  covenant  attached  and  came  into  operation. 
The  settlor  had  no  debts,  but  as  his  conveyance  was  volun- 

(a)  See  Lane  y.  ThonOan,  1 C.  Eliz.  9;  King  v.  Jones,  6  Taunt. 

B.  379.  418;  Oraham  y.  Stone,  1  East, 

{b)  See  9  Bythewood  &  Jar-  632;  Warn  v.  Biekford,  9  Price, 

man's  Conveyancing,  by  Sweet,  43. 
3rd  edit.,  399;  Benne^s  ease,  Cro. 
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tary,  it  was  material  that  the  possession  of  the  ehatfeeb 
settled  should  go  along  with  the  deed:  Twyn^s  ca$e{a). 
No  deed  was  necessary  to  transfer  the  diattels,  and  it  may 
be  assumed  to  be  valid.  [Rolfe,  B. — Suppose  real  eatate 
had  existed?]  If  the  deed  had  been  intended  to.<^»enite 
on  real  property,  by  way  of  feoffinent  and  livery  of  seisin^ 
and  no  seisin  had  been  delivered  at  the  death  of  the  vendor, 
so  that  the  heir  claimed  the  land,  the  heir  would  have 
been  liable  to  perform  the  covenant  for  forther  afisuranc^ 
by  making  livery  on  the  demand  of  the  trustee  named  in 
the  deed.  In  this  case  of  perscmal  property  the  settlor's 
covenant  is  expressed  to  be  by  himself  and  his  executars. 
Now  the  sale  and  conversion  by  them  could  not  be  an  act 
done  for  the  further  and  better  assuring  the  diattels  to  the 
plaintiff,  on  the  trusts  of  the  deed,  by  any  lawfid  means 
which  he  might  reasonably  require.  [Platiy  B. — K  the 
goods  were  placed  by  the  defendant  in  the  hands  of  a  third 
party,  trover  would  lie  against  that  third  party ;  (or,  under 
the  circumstance  to  which  the  defendant  owed  his  pos- 
session of  them,  he  could  not,  by  selling  out  of  market 
overt  (ft),  confer  any  property  in  them  contrary  to  that 
created  by  the  deed.  Cooper  v.  WillomaU{c)i  for  it  was 
incumbent  on  the  purchaser  to  see  that  the  vendor  had  a 
good  title.  In  Twyn^i  ctzse,  the  conveyance  of  the  goods 
was  binding  as  between  the  parties.  Parke,  B. — No  doubt 
the  plaintiff  might  have  sued  in  trover.  In  Irons  v.  SmaJU- 
piece{d)y  it  was  held  that  the  verbal  gift  of  a  chattel,  without 
actual  delivery,  does  not  pass  the  property  to  the  done^ 
Abbott^  C.  J.,  saying,  "  By  the  law  of  Iki^and,  in  order 

(a)  8  Co.  80  b.  weekly  rent,  he  undertaking  to 
{b)  Loeichman  y.  Maehtn^  2  deliver  them  on  demand.   After- 
Stark.  N.  P.  C.  311.  Acted  on  in  wards  A.  sold  and  delivered  it  to 
1  C.  B.  672.  C,  a  bon&  fide  purchaser.    B. 

(e)  1  C.  B.  672.    A.  sold  fur-  •  maintained  trover  against  C. 

niture,  &c.,  to  B.  by  bill  of  sale,  {d)  2  B.  &  Aid.  557. 
and  B.  allowed  A.  to  use  it  at  a 
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to  tranafer  property  by  gift,  there  must  either  be  a  deed 
or  instmmeiit  of  gift,  or  there  must  be  an  actual  deli* 
Tery  of  the  thing  to  the  donee."  That  is  not  correct.] 
In  Lunn  v.  Thandon  (a),  Mauk,  J.,  observes  on  Loid 
Tenierden^s  opinion  as  remarkable,  and  leaves  it  to  be  in- 
ferred that  the  asognment  might  be  otherwise  than  by 
deed.  [Parke,  B. — Ghrass  and  com  growing  and  stand- 
ing on  the  ground,  and  firuit  on  trees,  are  grantable  (ft). 
Pollock,  C.  B. — If  a  third  person  was  in  possession  of  the 
goods,  the  defendant  might  have  given  an  order  to  deliver 
them  to  the  plaintiff.]  Had  he  refused  to  give  such  order 
to  deliver,  or,  having  pledged  them,  n^lected  to  redeem  and 
deliver  them  to  the  plaintiff,  he  would  be  liable  in  trover, 
but  the  right  so  to  sue  is  merely  concurrent  with  his  right 
to  sue  in  covenant  The  settlor's  object  was  that  the 
grantors  should  have  the  goods  themselves;  but  the  de- 
fendant by  his  own  act,  viz.  the  sale  and  conversion,  has 
absolutely  defeated  that  object,  and  has  rendered  it  as  impos- 
sible to  perform  the  covenant  as  if  he  had  burnt  them. 
[Plait,  B. — The  covenant  must  have  the  same  meaning, 
whether  enforced  against  the  settlor  or  his  executor,  the  de- 
fendant If  the  settlor's  possession  of  these  goods  was  the 
same  as  that  of  the  plaintiff,  why  was  not  the  possession  of 
the  settlor's  executors  also  that  of  the  plaintiff?  ]  The  act 
of  conversion  is  by  the  executor  himself,  the  party  bound 
by  the  covenant,  and  is  therefore  decisive.  By  the  deed  the 
defendant  is  to  do  and  execute  all  such  acts,  deeds,  and  things 
as  by  the  plaintiff  might  be  required  for  transferring  as  well 
as  assigning  the  chattels.  Now  'Meed"  and  ''thing"  can- 
not mean  deed  only,  and  the  transfer,  being  of  chattels, 
might  be  accomplished  by  mere  handing  over  without  deed. 
[Parke,  B. — Had  the  goods  been  settled  on  the  plaintiff  for 
the  life  of  another,  the  phdntiff  would  say  they  must  be 
delivered  up  to  him.     Piatt,  B. — The  subject-matter  of 

(a)  1  C.  B.  679.  (b)  Shep.  Touchst.,  tit  Grant,  246. 
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transfer  being  personalty,  assigns  the  proper  meaning  to  the 
words  used.  Parker  B. — ^Would  a  refusal  by  the  defendant 
to  deliver  up  the  goods  be  a  breach  of  this  covenant?] 
Napper  v.  AKngton  (a),  and  Warn  v.  Bickfard  {p\  shew  that 
on  a  covenant  to  do  all  such  further  and  reasonable  acts  and 
things  for  the  further  and  better  granting  and  securing  as 
should  be  required,  an  act  not  within  it,  e.  g.  the  covenan- 
tor's refusal  to  direct  his  trustees  to  ndse  money  on  mort- 
gage, for  the  purpose  of  paying  a  sum  of  money  as  cove- 
nanted, not  being  an  act  of  molestation,  is  not  a  breach 
of  the  covenant  Here  the  not  doing  the  reasonable  act 
of  delivering  up  the  goods  is  a  breach  of  the  covenant  de- 
dared  on,  and  the  question  is  whether  covenant  may  be 
maintained,  not  whether  trover  might  have  been  brought 
\Parkey  B. — Many  acts  lawful  if  done  by  strangers,  would 
be  illegal  if  done  by  parties  to  a  deed.  You  say  the  inten- 
tion of  the  parties  was  that  the  goods  themselves  should  be 
delivered  up  after  the  settlor's  death,  and  that  a  further 
covenant  of  quiet  enjoyment  is  to  be  implied ;  but  if  so,  then 
the  damages  having  been  assessed  on  the  whole,  there  could 
only  be  a  venire  de  novo  (c).]  Still  it  would  prevent  the 
arrest  of  judgment;  for  the  defendant's  sale  of  the  goods,  by 
contravening  the  very  object  of  the  deed  itself,  prevented 
him  from  confirming  the  plaintiff's  title  as  it  required.  In 
Comyns's  Digest,  tit.  ^^  Covenant"  (A.  2),  it  is  said:  '*  Any 
words  in  a  deed  which  shew  an  agreement  to  do  a  thing, 
make  a  covenant.  So,  if  it  be  said  that  it  is  agreed  A.  shall 
pay  \0L  to  B.  for  his  goods,  this  amounts  to  a  covenant  by 
B.  to  deliver  his  goods,  for  agreed  is  the  word  of  both  \d), 
[^Parke,  B. — Dering  v.  FaringUm  {e)  shews,  that  an  assign- 

(a)  1  £q.  Cas.  Abr.  166.  (d)  Citing  1  Rol.  Ab.  518, 

{b)  9  Price,  43 ;  judgment  ar-  1.  60 ;  1  Saund.  322 ;  1  Siderfin, 

rested     for    ill -assignment     of  423;  Sir  T.  Raym.  183;  S.  C, 

breach.  Pcrdage  y.  CoU^  1  Saund.  319. 
(c)  Martin  resisted  a  venire  de         (e)  1  Freeman,  368.  Cited  by 

novo,  as  being  against  the  agree-  Holty  C.  J.,  2  Ld.  Raym.  1242 ;  3 

ment  of  counsel  at  the  trial.  Keble,  204. 
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ment  and  transfer  of  a  chattel  creates  an  implied  covenant 
against  the  assignor  and  all  who  ckim  under  him,  though 
it  may  convey  no  title  to  the  grantee.]  From  TwyfU?s 
case  till  Edwarda  v.  Harben  (a),  it  was  held  that  the  absence 
of  possession  of  chattels  by  a  grantee  after  conveyance  of 
ihem  to  him  was  no  more  than  evidence  of  fraud.  That  is 
now  settled  law.  [Parke,  B. — ^In  Edwards  v.  Harben  (a),  it 
was  carried  fiirther,  being  said  by  BuUer,  J.,  to  constitute 
fraud.  That  was  acted  on,  and  introduced  great  confusion 
into  the  law  for  some  years,  till  it  was  settled  in  many  cases, 
among  the  rest  in  Martmdak  v.  Booth  (by] 

CowUfiff,  in  support  of  the  rule. — Trover  was  maintain- 
able in  respect  of  the  subjects-matter  of  both  breaches ;  the 
first  being  that  the  defendant  refused  to  deliver  possession 
of  the  goods  to  the  plaintiflT;  and  the  second,  that  the  de- 
fendant converted  and  sold  them.  The  present  action  of 
covenant  was  intended  to  elude  the  Statute  of  Limitations 
as  applicable  to  the  action  of  trover,  and  to  secure  the  fruits 
of  it  in  another  shape,  viz.  against  the  defendant  as  execu- 
tor (e).  If  the  defendant  is  liable  as  such  in  this  action,  he 
might  plead  plene  administravit  and  defeat  it,  or  if  he  has 
not  fully  administered,  must  pay  from  the  assets,  whereas 
in  trover  he  would  have  been  personally  responsible  for  his 
own  act.  The  declaration  shews  no  breach  of  covenant, 
there  being  no  sufficient  averment  that  delivery  was  a  rea- 
sonable act  for  further  assigning  to  the  plaintiff,  or  that  his 
counsel  required  it  {d).  [Parke,  B. — Had  this  been  a  grant 
in  trust  for  the  grantor  himself  pur  auter  vie,  and  that 
life  had  dropped  in  the  grantor's  life,  would  he  have  been 
afterwards  liable  for  breach  of  this  covenant?]  It  was 
never  covenanted  or  intended  that  the  plaintiff,  or  any  but 
the  settlor  and  grantees,  should  have  possession  of  the  goods 

(a)  2  T.  R.  587.  Rep.  168. 

(6)  3  B.  &  Ad.  498.  (d)  See  1  Jarman's  Wills,  Re- 

(c)  See  1  C.  P.*  Cooper's  Ch.     marks,  &o.,  Obs.  2. 

VOL.  XVI.  M  M  M  M.  W. 
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1847.  settled.  [Parke,  B. — Was  he  not  to  haTe  it  at  the  setdoi^i 
deaths  in  order  to  divide  it  in  moieties  to  the  parties  entt- 
tled,  they  not  being  tenants  in  common  ?]  The  deed  no- 
where stipulates  or  contemplates  possession  by  the  plaintiff 
for  any  purpose.  He  is  to  do  what  counsel  advises.  That 
shews  it  is  a  covenant  for  doing  anything  necessary  to  com* 
plete  the  title,  e.  g.  if  the  settlor  had  only  a  partial  interest 
or  equity  of  redemption.  Then  the  non-delivery  diai^ged 
in  the  first  breach  is  no  breach  of  the  covenant  for  better 
assigning  and  transferring.  If  that  covenant  inchided  the 
non-delivery  of  the  chattels,  it  would  have  supported  an 
action  agunst  the  settlor  himself^  though  entitled  to  the 
possession  for  life.  The  non-delivery  might  have  heea  a 
breach  of  a  covenant  for  quiet  enjoyment,  had  any  exkted 
or  been  intended.  This  is  a  limited  covenant  for  title,  and 
as  such  confined  to  rightful  acts  of  persons  claiming  by  l^al 
title,  whereas  a  covenant  for  quiet  enjoyment  extends  to 
acts  as  well  of  tort-feasors  as  of  all  others :  Dudley  v.  Fol^ 
lwtt(a).  The  sale,  if  ill^al,  was  an  act  committed  by  the 
defendant  in  his  individual  capacity,  yet  the  action  is  an 
attempt,  by  suing  him  in  a  representative  character,  to 
make  the  assets  of  the  deceased  settlor  liable  for  the  defend- 
ant's tort — Wigley  v.  Ashton  (ft),  Comer  v.  SS^ew  (c) — by 
enabling  the  plea  of  plene  administravit  to  be  pleaded  to  it; 
[Parkef  B. — This  was  .clearly  a  covenant  against  the  gran* 
tor's  own  act.  Had  he  sold  the  goods,  it  would  have  been 
a  breach,  for  he  could  not  derogate  from  his  own  act.  2>e- 
rinff  V.  FaringUm  (rf)  is  in  point.]  There  the  covenantor 
himself  was  sued,  which  is  a  material  distinction.  Sappose 
the  seltled  chattel  to  have  been  a  horse,  which  the  settlor 
afterwards  shot,  could  the  defendant  have  been  liable  for 
the  individual  act  of  the  settlor?  [PoUodi,  C.  B. — Ebd 
the  defendant  been  sued  in  his  individual  capadty,  he  would 


(a)  3  T.  R.  504.  (c)  3  M.  &  W.  350. 

\b)  3  B.  &  Aid.  101.  \d)  1  Freeman,  368. 
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s:^^  liaye  been  liable  in  trover,  but,  being  sued  aB  executor  of 

the  grantor  under  the  deed,  he  is  liable  in  covenant.]     That 
,  is  the  doubts     Suppose  a  third  person  to  have  burnt  the 

^  chatteb  between  the  grantor's  death  and  the  period  of  deli- 

vering them  up,  would  the  defendant,  as  executor,  then  have 
been  liable?  This  act,  being  tortious,  was  not  the  subject 
of  an  action  ex  contractu,  but  of  trover.  This  argument 
more  especially  applies  to  the  second  breach,  as  to  which  it 
is  said  the  defendant,  by  the  sale,  has  put  it  out  of  his  power 
to  perform  his  covenant:  Fard  v.  Tihy{a).  Something 
should  be  shewn  which  it  was  the  defendant's  duty  to  do 
under  the  covenant.  There  is  no  averment  of  any  sale 
in  market  overt,  or  of  any  demand  of  the  goods  back. 
TwyniB  case  (b)  diews  that  possesfflon  under  the  deed  may 
be  essential  to  its  validity  if  the  grant  be  fraudulent;  but 
many  cases  shew  that  want  of  such  posses^n,  if  consistent 
with  the  deed,  is  not  even  evidence  of  fraud.  The  effect  of 
Dering  v^Farington  is,  that  the  assignment  of  a  chose  in  action, 
as  a  bond,  though  inoperative  in  point  of  interest,  yet  is  a 
"  covenant  that  the  assignee  shall  recover  the  money  to  his  own 

'^  use,  so  that  Dering  was  entitled  to  have  in  possession  the 

"*  £500  winch  was  to  be  given  him  by  Farington.     To  im- 

ply such  a  covenant  here  would  contravene  the  parties'  in- 
''  tention.     The  defendant  was  not  to  divide  the  chattels  as 

''  executor. 

Pollock,  C.  B. — ^We  enterttun  no  doubt  that  one  breach 
^  is  properly  assigned,  and  the  record  may  be  amended  by 

^  entering  up  judgment  on  that  breadi  only.     The  rule  is 

^  only  to  arrest  the  judgment,  and  will  be  discharged  on  the 

""  ground  of  one  breach  being  well  assigned. 

^-  Pabke,  B. — The  rule  must  be  discharged.     This  case 

iaUs  directly  within  what  Lord  Hale  lays  down  in  Dering 

(a)  6  B.  &  Cr.  325.  (6)  3  Rep.  80  b. 

M  M  M  iB 
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V.  Fanfigt(m{a),  The  law  does  not  imply  wananty  of 
present  title  to  assign^  in  cases  of  personal  chattek;  but  a 
covenant  to  do  all  reasonable  acts  for  further  and  better  as* 
signing  and  transferring  chattels  conveyed  by  the  deed, 
means  merely  that  neither  the  covenantor  nor  those  claim- 
ing under  him  will  do  anything  to  interrupt  the  quiet  en- 
joyment of  the  chattels  by  the  parties  contemplated  by  the 
deed.  Here,  by  the  defendant's  sale,  he  did  interrupt  all 
such  enjoyment  The  defendant  is  in  the  same  position,  as 
if  the  present  covenant  for  further  assigning  and  transfer- 
ring the  chattels  had  been  for  the  grantor  and  covenantor 
to  hold  them  pur  auter  vie,  and  he  had  then  himself  de- 
stroyed them.  In  that  case,  according  to  Lord  HaJet  the 
covenant  could  be  enforced  as  such  against  the  grantor  and 
all  parties  claiming  under  him.  In  the  last  breach  the  de- 
fendant is  charged  with  keeping  and  retaining  possession  of 
the  chattels,  ^'  claiming  the  ownership  thereof  as  executor  as 
aforesaid,"  that  is,  under  the  testator,  who  is  the  covenantor. 
If  Dering  v.  Farington  is  law,  the  covenant  has  been  broken. 


{a)  1  Freeman,  868 ;  1  Mod. 
113;  3  Keble,  304;  6  Vin.Abr. 
881.  Plain tifF  declares  that  de- 
fendant vondidit,  assignavit,  and 
transposivit  600/.  to  him  that 
was  owing  to  defendant  by  J.  S., 
and  that  he  did  not  permit  him 
to  receive  it.  Two  questions 
were  moved :  first,  whether  these 
words  should  amount  to  an  im- 
plied covenant,  and  it  was  argued 
that  they  should  not,  though  it 
was  in  case  of  an  interest  passed 
or  a  possession  given.  (8  Cro. 
167 ;  1  Leon.  179 ;  1  Roll.  619  ; 
Bedford  v.  Bull),  Secondly, 
admitting  they  would  amount 
to  an  implicit  (implied)  cove- 
nant, yet  this  being  to  transfer  a 
chose  in  action,  and  bo  void,  the 


implied  covenant  is  also  void. 
(Owen,  136.)  Per  Hide^  C.  J. : 
^^  Although  these  words  may  not 
amount  to  an  implicit  (implied) 
covenant  against  eigne  titles,  yet 
they  may  be  good  against  the 
party  himself  and  his  acts." 
Thus  stated  by  Lord  HoU,  C.  J., 
in  Lord  Raym.  1242  :  <'So  if  a 
man  assigns  a  bond  to  J.  S.,  and 
afterwards  receives  the  money  of 
the  obligor,  if  he  do  not  immedi- 
ately pay  it  over  to  the  assignee, 
the  assignee  may  maintain  an 
action  of  covenant  against  him  on 
the  word  amgnawt^  and  that  was 

the  case  of  Deering  v. ." 

Also  stated  by  Lord  HoU^  Lord 
Raym.  683,  and  cited  aiguendo* 
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and  the  damages  are  payable  out  of  the  testator's  assets.     I         1847. 
have  some  little  doubt  as  to  the  other  breach. 


RoLFE,  B. — Even  if  I  entertained  any  doubt  as  to  one  of 
the  breaches,  it  would  be  absurd  to  have  another  trial  merely 
to  apportion  the  damages  afresh. 

Platt,  B. — As  to  the  last  breach,  I  quite  agree  with 
my  brothers ;  but  as  to  the  other,  I  have  very  considerable 
doubt  whether  the  covenant  is  not  merely  for  title,  as  argued 
by  Mr.  Cowling, 

Kule  discharged. 


Jenkins  and  Others  v.  Morris,  Finnet,  and  Jones.  May  4. 

Assumpsit  on  a  blll  of  exchange,  by  indorsees  agwnst  Indorwe 

acceptors. — The  bill  was  as  follows : —  three  defend- 

anti  18  accept- 

"£34  1*.  5rf.  Liverpool,  9th  May,  1846.  Three  SSi^^'*"^''' 
months  after  date  pay  to  our  order,  in  London,  the  sum  of  M^^/^^heS' 
thirty-four  pounds  one  shilling  and  fivepence,  value  received  jTistcea  of 

^^^  ^^  ^lareDoe  \feiB— 

in  slating.     William  Harrison,  B^bert  Harrison*     To  Mr.  peranoe  Hall, 

Edward  Mundy  and  others,  trustees  of  Clarence  Temperance  and^aoMpted 

Hall,  Liverpool.     Accepted  payable  at  Messrs.  Barclay  &  **''*JJj"E^"ff 

Co.,  London,  Edward  Mundy.      Indorsed — ^Pay  to  the  The  three  de- 

order  of  Messrs.  Jenkins  &  Wood.     William  Harrison,  e.  M.  and  an- 

Robert  Haxriaon.-  S^^^^ 

a  bod  J  of  per- 

Pleas  by  defendant  Morris,  first,  that  defendants  did  J^tJ^fSi 

porpoeeof 
building  the 
Temperance  HaU.    £.  M.  had  authority  from  all  the  trustees  to  accept  the  bill  on  their  behalf:-^ 
Held,  that  the  defendants  were  bound  bj  the  acceptance,  though  it  did  not  shew  on  the  &oeof 
it  that  E.  M.  intended  to  accept,  not  indiriduallj,  but  for  himself  and  four  others. 
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not  accept;  secondly^  that  W.  and  B*  HaniiBon  did  not 
make  the  bill. 

Similar  pleas  hj  the  other  defendants. 

At  the  trial,  at  the  last  Liverpool  Assizes,  before 
Bolfey  B.,  it  appeared  that  the  three  defendants^  with  Mundj, 
the  acceptor,  and  one  Stephenson,  were  trustees  of  certain 
persons  who  had  united  for  the  purpose  of  building  the 
Clarence  Temperance  Hall  in  LdverpooL  All  the  five  trus- 
tees had,  by  written  order,  employed  TVilliam  Harrison,  one 
of  the  drawers,  to  slate  their  building.  Having  slated  it,  he 
attended  a  meeting  of  the  society  on  the  day  the  bill  was 
given,  and  applied  for  £10.  The  trustees  conferred,  and 
a  bill  being  mentioned,  one  of  the  defendants  said,  as  to  the 
bill,  they  could  not  refuse  it;  and  the  defendant  Morris 
added,  that  they  should  get  a  mortgage  on  the  Hall  in  a 
month,  and  then  the  bill  should  be  paid.  The  bill  was 
accepted  by  Mundy,  and  given  to  W.  Harrison,  having 
been  seen  by  all  three  defendants. 

For  the  plaintiiFs  it  was,  on  this  evidence,  insisted  that 
the  bill,  by  its  context,  shewed  the  acceptance  to  have 
been  on  behalf  of  all  the  trustees.  The  defendant  Morris 
only  appeared  by  counsel  at  the  trial.  For  him  jt  was 
contended,  that  the  acceptance,  being  by  Mundy  only,  and 
in  his  own  name  only^  bound  him  only,  and  not  the  de- 
fendants. There  being  no  partnership  between  them, 
but  it  being  part  of  the  plaintiffs'  evidence  that  they 
were  trustees  of  a  society  or  partnership,  the  learned 
Baron  told  the  jury  that  the  question  .in  the  cause  was, 
whether  Mundy,  who  had  in  fact  accepted  the  bill»  had 
authority  from  all  the  trustees  to  accept  it  on  their  be- 
half (a).  The  jury  found  that  he  had  such  authority  to 
accept.  Verdict  for  the  plaintiflh  for  tlie  amount  of  the 
bill,  the  defendant  Morris  having  leave  to  move  to  enter 

(a)  See  FoM  y.  Riekmond,  U  Ad.  &  £.  339. 
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a  nouBuit  or  ft  verdict. — On  a  former  day  in  this  term        1847. 
(April  16), 

Crompton  moved  according  to  the  leave  reserved. — The 
question  of  authority  from  the  trustees^  as  put  to  the  jurj» 
did  notarise  in  the  cause ;  for  nothing  on  the  &ce  of  the  bill 
shews  that  Mundy,  who  accepted,  professed  to  bind  the  de- 
fendants, or  had  authority  from  all  the  trustees  to  accept.  At 
all  events,  his  intention  to  accept  for  himself  and  four 
others  should  have  appeared  on  the  bill.  [Parkef  B. — If  a 
bill  be  drawn  on  A.  and  B.,  they  must  accept,  and  appear  on 
the  bill  to  do  so.  The  only  proof  here  was,  that  Mimdy,  who 
accepted,  had  authority  to  bind  his  co-trustees.]  The  trus- 
tees were  not  partners  in  a  trading  firm;  and  it  could  only  be 
as  such  partners  that  either  of  them  could  bind  the  rest  by 
his  signature  to  a  bilL  But,  taking  them  as  such  partners, 
the  acceptance  is  not  sufficient.  In  a  modem  treatise  (a) 
it  is  said:  ''The  law  presumes  that  each  partner  in  trade  is 
intrusted  with  a  general  authority  in  all  partnership  affairs. 
Each  partner,  therefore,  by  making,  drawing,  indorsing,  or 
accepting  negotiable  instruments  in  the  name  of  the  firm, 
and  in  the  course  of  the  partnership  transactions,  binds  the 
firm,  whether  he  sign  the  name  of  the  firm,  or  sign  by  procu- 
ration, or  accept  in  his  own  name  a  bill  drawn  on  the  firm  f  ' 
and  Mason  v.  Bumsey  (h)  is  cited.  The  Court  of  King^s 
Bench  tiiere  acquiesced  in  Lord  ElknboromgKs  direction  to 
a  jury,  that,  if  a  bill  of  exchange  is  drawn  on  a  firm,  and  a 
person  proved  to  be  a  partner  in  the  firm  accepts  it  in  his 
own  name,  he  must  be  taken  to  exercise  his  power  to  bind 
his  CQ-partners,  and  to  accept  the  bill  according  to  the  terms 
in  which  it  i8  drawn.  That  iB  the  ««ly  decision  in  fav<mr 
of  the  plaintiffs,   and  seems  to  be  overruled  in  Kirk  v. 

(a)  fi.vles  on  Bills,  5th  edit.,  y.3fa^Aet0,Id.4O3;  10£aBt,264; 
31,  (1847).  Bayley  on  Bilk,  4th  edit.,  44. 

\h)  1  Campb.  381.  See  Galway 
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Blurton  (a)»  where  the  Court  of  Exchequer  held,  that  % 
partner  has  no  implied  authority  by  law  to  bind  his  co-part- 
ners by  accepting  a  bill  in  any  other  than  the  true  style  of 
the  partnership.  There  a  firm  conmsted  of  John  Blurton 
and  Charles  Habershon^  but  carried  on  business  under  the 
name  of  ^^  John  Blurton"  only.  Charles  Habershon  ac- 
cepted a  bill  in  the  name  of  '^  John  Blurton  and  Co.  f*  and 
it  was  held  that  John  Blurton  was  not  bound  by  it* 
Besides^  Mcuon  v.  Rumsey  occurred  before  the  enactment  of 
1  &  2  Geo.  4,  c  78»  s.  2,  that  acceptances,  to  be  valid^  must 
be  in  writing.  That  act  meant,  that  the  acceptor  should 
shew  on  the  bill  itself  whether  he  accepted  for  himself 
alone,  or  for  himself  and  others  (6).  The  direction  of  the 
bill  to  Mr.  Edward  Mundy  and  others,  trustees,  ftc,  is 
only  descriptio  persons,  intended  to  point  out  each  indivi- 
dually, not  as  partners.  This  case  more  resembles  Pink' 
ney  v.  Hall{c\  thus  stated  in  Buller's  Nisi  Prius,  270: 
**  In  the  case  of  two  joint  traders,  the  acceptance  of  one 
will  bind  the  other ;  but  if  ten  merchants  employ  one  fac- 
tor, and  he  draw  a  bill  upon  them  all,  and  one  accept  it, 
this  shall  only  bind  him,  and  not  the  rest"  [PoUock, 
C.  B. — ^Prim&  facie,  no  doubt  no  person  can,  by  his  own 
acceptance,  bind  another,  unless  they  are  partners  in  trade ; 
but  in  a  trading  partnership,  an  authority  to  each  partner 
to  draw,  accept,  and  indorse  bills  is  implied.  This  bill  is 
directed  to  a  firm.  That  is  so  fiur  a  matter  of  fact.  Had 
the  acceptance  been  simply  ''accepted,"  it  would  have  been 
good.  The  question  here  is,  whether  the  acceptance  is 
invalidated  by  Mundy's  adding  his  name  to  it.  If  it  is,  it 
must  be  on  the  ground  that  he  meant  only  to  bind  himself 
which  would  be  contrary  to  the  finding  of  the  jury.  Does 
this  acceptance  mean  more  than  that  Mundy  is  the  party 
who  did  and  accomplished  it,  i.  e.  accepted,  for  the  others?] 

(a)  9  M.  &  W.  284. 
{h)  See  Byles  on  Bills,  5th  edit.,  138.  (c)  Salk.  126, 
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It  is  enough  to  say  that,  on  the  biU^  it  is  ambiguous  whe- 
ther he  meant  to  accept  the  bill  for  himself  only^  or  for 
himself  and  four  others. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  this  day  delivered  by 

P0LLOCK9  C.  B. — ^We  are  of  opinion  that  no  rule  should 
be  granted  in  this  case.  The  bill  is  drawn  on  *'  Mr.  Ed- 
ward Mundy  and  others,"  adding  their  name  of  office, 
**  Trustees  of  Clarence  Temperance  Hall,  Liverpool."  The 
defendants,  with  Mundy  and  another,  were  those  trus- 
tees. Mundy  accepted  the  bill,  and  the  jury  found  that 
he  had  authority  from  all  the  trustees  to  do  so.  Then  his 
acceptance  did  not  import  that  he  accepted  merely  as  an 
individual,  but  that  he  was  the  party  whose  hand  performed 
that  duty  by  direction  of  the  rest;  and  the  mere  fact  that 
he  needlessly  added  his  name  to  the  acceptance  made  no 

difference. 

Rule  refused  (a). 

(a)  See  Faith  y.  Bidkmtmd,  11  Ad.  &  £.  330;  fFilis  t.  Bad,  2 
East,  132. 
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otherwise  they  would  have  presented  their  petition  to  ike 
„  House  of  Lords  earlier  in  the  session  than  the  24th  of 

V.  August. 

Gkantham 
Canal  Nati- 

oATioN  Co.  CawUnff,  contriL— The  writ  of  error  of  the  defendants 
below  was  perfectly  r^ular,  and  the  death  of  the  defendant 
in  error  made  no  difference  in  this  respect.  The  defendants 
have  been  guilty  of  no  unnecessary  delay;  their  proceediDgg 
have  been  bond  fide  and  under  advice,  and  they  are  entitled 
to  come  to  the  Court  in  order  to  prevent  execution  from 
issuing  against  them.  [Parke,  B. — ^It  wiU  probably  be  ne* 
cessary  for  them  to  sue  out  a  fresh  writ  of  error.] 

Parks,  B. — The  defendants  ask  too  much  by  this  role; 
we  ought  not  to  stay  the  judgment.  The  rule,  therefore, 
for  staying  all  the  proceedings  will  be  discharged,  and  the 
plaintiff  will  have  leave  to  sign  judgment,  with  a  stay  of 
execution  for  six  weeks,  which  will  enable  the  defendants 
to  sue  out  their  writ  of  error  in  the  House  of  Lords. 

Per  Curiam, 

Rule  accordingly. 
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the  judgmeiity  aDchdellrered  the  writ,  with  the  traneciipt  of        1847* 
the  record,  into  the  House  of  Lords,  and  assigned  errors      ^bIoou 
thereon  on  the  3rd  of  February,  1846.     On  the  6th  of    _     ». 

,   ,  G&AKTHAK 

March,  the  defendants  presented  a  petition  to  the  House  Canal  Nayx. 
of  Lords,  stating  that  thejr  oould  not  proseeote  tlie  writ 
of  error  until  the  personal  representative  of  Hall  dioold 
be  before  the  House,  and  praying  that  Biddle  might  be 
made  a  partj  to  the  writ  of  error,  and  be  directed  to 
plead  and  rejoin*  On  the  11th  of  May,  the  Lords  or* 
dered  the  record  to  be  remitted  to  this  Court,  on  the 
ground  that  the  writ  of  error  could  not  be  proceeded  with 
unless  the  representative  of  Hall  were  made  parties  to 
the  record.  On  the  24th  of  August,  the  defendants  pre- 
sented another  petition  to  the  House  of  Lords,  stating  that 
the  agent  of  Hall  had  threatened  to  issue  execution  against 
ibem,  and  praying,  either  that  the  representative  of  Hall 
might  be  made  a  party  to  the  judgment,  and  that,  in  the 
meantime,  he  might  be  restrained  from  issuing  execution, 
or  that  the  House  would  discharge  the  order  of  the  11th  of 
May,  and,  in  lieu  thereof,  direct  the  record  in  the  Exche- 
quer to  be  amended,  by  making  the  repres^oitative  of  Hall 
a  party  to  the  judgment,  and  that  it  be  returned  to  them. 
This  petition  was  referred  to  the  appeal  committee,  and  no 
order  or  report  had  yet  been  made  thereon.  On  the  10th 
of  November,  the  plaintiff.  Kiddle,  sued  out  a  writ  of  scire 
&cia8,  for  the  purpose  of  having  execution  upon  the  judg- 
ment ;  whereupon  the  present  rule  was  obtained. 

Huffh  Hill  shewed  cause. — This  Court  will  not  prevent 
the  plaintiff  from  proceeding  with  his  scire  facias ;  if  he  is 
wrong  in  doing  so,  the  proper  course  for  the  defendants  is 
to  make  application  to  the  House  of  Lords.  The  plaintiff 
is  entitled  to  the  writ  for  the  purpose  of  perfecting  the 
record :  if  he  issues  execution,  it  will  then  be  time  for  the 
defendants  to  go  to  the  Court.  It  is  obvious,  from  the 
proceedings  of  the  defendants,  that  their  object  is  delay. 
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1847.  we  are  all  of  opinion  on  the  second  point,  tbat»  whetlier  the 
Thomas  Commissioner  was  right  or  wroDg,  he  had  such  jurisdiction 
Hudson.  ^^  ^^  matter  as  to  distinguish  this  case  from  the  JUlarshaUea 
ease,  and  others  of  the  same  dass;  and  that  the  judgment 
of  the  Court  below  on  this  second  point  is  quite  right,  both 
in  its  result,  and  in  the  reasons  given  for  it,  with  which  we 
entirely  agree. 

The  judgment  must  therefore  be  affirmed. 

Judgment  affirmed 
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PRINCIPAL     MATTERS. 


ABATEMENT. 

By  Death  of  Party — Coats  against 
Executor, 

The  trial  of  a  cause  at  an  assizes 
was  postponed  by  order  of  Nisi  Prius, 
on  payment  by  the  defendant  of  the 
costs  of  the  day,  "  to  be  taxed."  The 
defendant  died  before  any  verdict  in 
the  cause,  and  before  the  order  of  Nisi 
Prius  was  made  a  rule  of  Court.  The 
suit  haying  abated,  (17  Car.  2,  c.  8,  s. 
1),  the  Court  discharged  a  rule  call- 
ing on  the  defendant's  executrix  to 
shew  cause  why  the  costs  should  not 
be  taxed ;  the  remedy  for  recovering 
the  costs,  under  1  &  2  Vict,  c  110,  s. 
18,  not  being  clear  as  against  an  exe- 
cutrix.    Hill  Y,  Brown,  796 

ACCORD   AND   SATISFAC- 
TION. 

By  giving  Promissory  Note — Plead'- 

ing. 

Debt  for  money  lent,  and  on  an  ac- 
count stated.  Plea,  as  to  100^  par- 
cel &c.y  that  after  that  sum  had  be- 
come due,  and  before  the  commence- 
ment of  this  suit,  the  defendant  made 
his  promissory  note  for  the  payment 
to  the  plaintiff's  order  of  100/.,  six 
months  after  date,  and  delivered  the 
same  note  to  the  plaintiff,  who  then 
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took  and  received  the  same  for  and  on 
account  of  the  said  sum  of  100/.,  par- 
cel &c.,  and  the  causes  of  action  in 
respect  thereof: — Held  bad,  on  ge- 
neral demurrer,  for  not  averring  that 
the  note  was  still  running,  or  that  it 
had  been  indorsed  over  by  the  plain* 
tiff.  Semble,  the  plea  was  not  bad 
for  not  averring  <&stinctly  that  the 
note  was  delivered  by  the  defendant, 
as  well  as  accepted  bv  the  plaintiff, 
for  and  on  account  of  tne  debt.  Price 
V.  Price,  232 

ACCOUNT  STATED. 

Evidence  of— I  O  U. 

An  I  O  U  is  evidence  of  an  ac- 
count stated  between  the  holder  and 
the  party  signing  it,  but  not  of  money 
lent  to  him  by  the  holder.  Fesen- 
mayer  v.  Adcock,  449 

ACTION  ON  THE  CASE. 

Against  Wharfinger  for  Negligence  in 
mooring  Vessel — Declaration. 

Declaration  in  case  stated,  that  the 
defendant  was  possessed  of  a  wharf 
for  the  loading  and  unloading  of  ves- 
sels on  the  banks  of  the  Thames,  near 
which  there  was  certain  woodwork, 
before  then  placed  by  the  defendant, 
and  then  being  upon  the  bottom  of 
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AFFIDAVIT. 


AMENDMENT. 


the  river,  over  which,  at  certain  states 
of  the  tide,  the  vessel  of  the  plaintiff 
thereinafter  mentioned  would-  float, 
but  at  others  not;  that,  while  the  de- 
fendant was  so  possessed  of  the  wharf, 
the  plaintiff  was  possessed  of  a  vessel 
then  being,  by  the  sufferance  and  per- 
mission of  the  defendant,  at  and  along- 
side the  said  wharf,  for  reward  to  the 
defendant  in  that  behalf;  and  the  de- 
fendant then  had  the  management  and 
control  of  the  said  wharf,  and  the 
mooring  and  stationing  of  vessels  at 
and  near  the  same  while  they  were  at 
the  said  wharf,  for  the  purpose  of  us- 
ing the  same.  Breach,  that  the  de- 
fendant unskilfully  and  negligently 
placed,  moored,  and  stationed  the 
plaintiff's  vessel  in  the  part  of  the 
river  near  the  said  whaif,  and  over 
the  said  woodwork,  and  unskilfully 
and  negligently  detained  the  vessel 
there  for  a  long  time,  untily  on  the 
natural  fall  of  the  tide,  she  fell  and 
lodged  against  the  said  woodwork,  and 
was  damaged  thereby : — Held^  on  er* 
ror,  after  verdict  and  judgment  for 
the  plaintiff,  (upon  a  plea  denying 
that  the  defendant  had  the  manage- 
ment and  control  of  the  wharf,  and 
the  mooring  and  stationing  of  ships 
alongside  it,  8cc.,  modo  et  formd), 
that  the  declaration  sufficiently  stated 
a  duty  in  the  defendant  safely  to  moor 
and  station  the  plaintiff's  vessel,  and 
a  breach  of  that  duty.  Curling  v. 
Woody  628 

AFFIDAVIT. 

Addition  of  Deponents — Jurat, 

An  affidavit  will  be  rejected  which 
does  not  contain  the  proper  additions 
of  al  1  the  deponents.  Where  a  rule  has 
been  obtained  on  an  affidavit,  the  ju- 
rat of  which  is  defective  in  not  con- 
taining the  names  of  the  respective 
deponents  sworn,  pursuant  to  the  rules 
of  the  Court  of  Exchequer,  Mich.,  37 
Geo.   d,  and    Trin.^   I  Geo.  4,  the 


Court  will  discharge  the  rule,  mth 
costs.     Cobbett  v.  Oldfieldj  469 

AGREEMENT. 

See  Stamp. 

AGREEMENT  FOR  LEASE. 
See  Lease,  1 . 

AMENDMENT. 

A  declaration  stated  that  the  plain- 
tiffs were  a  company  incorporated  for 
the  purpose  of  providing  steam  ves- 
sels, and  employing  the  same  along 
the  shores  of  Nortb  and  South  Ame- 
rica in  the  Pacific  Ocean :  that  the 
plaintiffs,  at  the  defendant's  request, 
purchased  of  the  defendant,  and  the 
defendant  sold  to  the  plaintiffs,  for  the 
use  and  supply  of  the  said  steam  ves- 
sels, 485  tons  of  coals,  subject  to  the 
conditions  that  they  were  <*  of  a  suit- 
able quality  to  be  used  in  steam  ves- 
sels, and  were  adapted  for  all  closed 
furnaces  or  stove  fires  where  a  steady, 
strong,  and  lasting  heat  was  desirable; 
that  they  would  bum  with  little  or  no 
smoke,  would  make  but  a  small  quan- 
tity of  ashes,  would  ignite  eaidly  with 
a  good  draught,  would  open  and  swell 
out,  would  not  cake  and  unite  like  the 
bituminous  coal,  and  would  bum  with- 
out being  stirred."  The  declaration 
then  averred  that  the  defendant  pro- 
mised the  plaintiffs  that  the  coals  were 
of  a  suitable  quality  to  be  used  in 
steam  vessels,  &c.,  and  stated  as  the 
breach,  that  the  coals  were  not  of  a 
suitable  quality  to  be  used  in  steam 
vessels,  (negativing  the  terms  of  the 
contract  and  promise),  but,  on  the 
contrary  thereof,  were  slow  and  diffi- 
cult of  ignition,  and  would  not  bum 
in  a  manner  useful  or  available  for  the 
purposes  of  steam  vessels,  &c.  The 
defendant  pleaded  (with  other  pleas), 
the  general  issue,  and  also  that  the 
said  coals  were  of  a  suitable  quality 
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to  be  used  in  steam  vessels,  &c.,  (tra- 
versing the  terms  of  the  breach). 
Prior  to  the  sale,  the  defendant  deli- 
vered to  the  plaintiffs  a  printed  ad- 
vertisement or  statement,  in  which  the 
qualities  of  the  ooal  were  described  as 
in  the  declaration.  Upon  the  sale  an 
invoice  was  delivered  which  described 
the  coals  as  **  steam  coals*"  At  the 
trialy  it  appeared  that  the  coals  were 
unfit  for  steam  vessels,  but  the  plain- 
tiffs failed  to  prove  that  the  printed 
statement  or  advertisement  formed 
any  part  of  the  contract.  The  judge 
at  Nisi  Prius  having,  by  consent,  re- 
ferred the  question  of  amendment  to 
the  Court: — Heldf  that  the  Court 
might  amend  the  declaration,  by  strik- 
ing out  the  allegation  of  the  qualities 
of  the  coals,  and  substituting  a  state- 
ment that  the  coals  were  *<  of  fit  qua- 
lity for  working  steam  engines,  and 
generating  steam  for  steam  engines." 
Pacific  Steam  Navigation  Company  v. 
Lewis,  783 

ARBITRATION. 

Finality  of  Award* 

An  action  of  trespass  brought  in 
the  Court  of  Exchequer  by  a  plaintiff 
against  three  defendants,  and  all  mat- 
ters in  difference  between  the  said 
parties,  were  referred  by  order  of  nisi 
prius  to  an  arbitrator,  a  verdict  hav- 
ing been  taken  for  the  plaintiff;  and 
by  another  like  order,  made  at  the 
same  time,  an  action  of  replevin 
brought  in  the  Court  of  Queen's 
Bench,  by  the  same  plaintiff  against 
one  only  of  the  defendants,  was  also 
referred  to  the  same  arbitrator.  The 
main  question  agitated  on  both  sides 
was,  whether  or  not  the  plaintiff  had 
in  1842,  become  tenant  to  that  party 
who  was  defendant  in  both  actions. 
No  other  tenancy  was  ever  set  up,  or 
brought  into  question  before  the  ar- 
bitrator. The  reference  of  the  re- 
plevin suit  was  first  poceeded  in,  and 


the  evidence  taken  in  it  was,  by  con- 
sent, read  over  as  evidence  in  the  ac- 
tion of  trespass.  The  arbitrator  award- 
ed in  the  action  of  replevin,  that  the 
plaintiff  had  good  cause  of  action 
against  the  ddfendant,  and  was  en- 
titled to  a  verdict.  In  the  action  of 
trespass  he  awarded  nothing  as  to  the 
costs  of  the  action  of  replevin,  or  whe- 
ther at  the  date  of  the  order  of  refer- 
ence of  either  action  a  tenancy  of  (he 
plaintiff  to  the  party,  who  was  defend- 
ant in  both  actions,  existed: — Heldf 
that  the  award  was  good,  these  mat- 
ters, if  in  difference,  not  having  been 
brought  before  the  arbitrator  at  the 
hearingrs. 

The  arbitrator  had  the  power  of  a 
judge  at  Nisi  Prius.  He  did  not  award 
execution,  but  ordered  the  damages 
and  costs  to  be  paid  at  a  stated  time 
and  place.  That  part  of  the  award 
was  held  void  pro  tanto,  as  surplusage. 
The  plaintiff  had  replevied  in  the 
County  Court,  but  on  the  sale  by  the 
three  defendants  of  the  goods  reple- 
vied, dropped  that  suit,  and  brought 
the  action  of  trespass  against  them  s 
—Heldf  that  as  the  proceeding  in  the 
County  Court  was  not  brought  before 
the  arbitrator,  his  award  was  good, 
though  he  had  not  awarded  on  it. 
Whether,  on  a  reference  of  a  cause 
and  ''  all  matters  in  difference  between 
the  said  parties,"  they  being  A.,  on 
the  one  part,  and  B.,  C,  and  D.,  on 
the  other,  an  arbitrator  must  award  on 
a  cause  and  matter  of  difference  pend- 
ing between  A.  and  B.  only,  qumre. 
RecM  V.  Watert,  263 

ARREST. 

See  Bankruptcy,  6. — Sunday. 

(1).  Under  1  ^  2  Vict.  c.  110,  «.  3— 
Affidatit  for — Discharge  from. 

1.  An  affidavit,  which  states  only 
that  the  deponent  has  been  informed 
and  believes   that  the  defendant  is 
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about  to  leave  England,  without  stat^ 
ing  from  whom  the  depondent  ob- 
tained the  information,  is  not  suffi- 
cient ground  for  an  order  for  the  de- 
fendant's arrest. 

Under  the  6th  section  of  the  1  & 
2  Vict.  c.  1 10,  where  a  judge  at  cham- 
bers has  ordered  a  defendant's  arrest, 
the  Court  out  of  which  the  process 
issues  has  power,  on  application  di- 
rectly made  to  it,  to  order  his  dis- 
charge, if  it  thinks  the  materials  be- 
fore the  judge  were  insufficient,  or 
that  he  exercised  an  improper  discre- 
tion. Upon  such  application,  the  par- 
ty arrested  may  use  affidavits  to  ex- 
plain or  contradict  those  on  which  the 
order  was  granted,  and  those  affida- 
vits may  be  answered  by  the  plaintiff 
on  shewing  cause. 

The  defendant  may  also  take  the 
opinion  of  another  judg^  as  to  the 
propriety  of  his  discharge  and  that 
opinion  is  in  like  manner  subject  to 
be  reviewed  by  the  Court. 

Qumre,  whether,  if  the  judge  se- 
condly applied  to  should  differ  from 
the  first  on  the  same  state  of  facts,  he 
has  power  or  right  to  order  the  pri- 
soner's discharge,  as  upon  an  appeal 
to  the  Court. 

Quarey  also,  whether,  if  it  appear 
on  the  fresh  affidavits  that  the  defend- 
ant was  about  to  quit  England  at  the 
time  when  those  affidavits  were  made, 
though  he  was  not  when  the  order  for 
his  arrest  was  made,  the  Court  ought 
to  discharge  him.  Graham  v.  Sand- 
rinelih  191 

Talbot  V.  Bulkeley,  193 

(2).  Privilege  of  Herald  from, 

2.  The  Somerset  herald-at-arms  is 
one  of  the  Queen's  servants  in  oidi- 
nary  with  fee,  and  bound  to  attend 
her  whenever  required,  as  well  as  on 
state  ceremonials,  and  is  therefore 
privileged  from  arrest  Dyer  v.  Dis- 
ney, 312 


ASSUMPSIT. 
See  Damages. 

ATTORNEY. 

(1).  BUUform  of. 

An  attorney  is  bound  to  specify  in 
his  bill  as  well  every  court,  as  the 
name  of  every  suit,  in  which  the  busi- 
ness charged  for  was  done.  Such  bOl 
is  an  entire  thing,  and  if  the  same  bill 
blends  charges  for  work  done  in  a 
court  of  equity  with  charges  for  work 
apparently  done  in  some  court  of 
common  law,  without  pointing  out 
which,  the  client  cannot  judge  or  be 
advised  whether  he  should  refer  the 
whole  bill  for  taxation;  and  the 
charges  in  the  same  bill  for  equity  busi- 
ness, though  correctly  stated,  cannot 
be  recovered.   Ivimey  v.  Marks,  843 

(2).  Billy  Taxation  of. 

An  attorney's  bill  may  be  referred 
for  taxation  under  6  &  7  Vict,  c  73, 
s.  37,  though  not  signed  by  him,  or 
inclosed  in  a  letter  signed  by  him  and 
referring  to  it. 

Where,  by  consent  of  parties,  a  ver- 
dict is  taken  for  a  snm  named  for  da- 
mages, and  also  all  costs  to  which 
plaintiff  had  been  put  relating  to  the 
subject-matter  of  the  cause,  as  between 
attorney  and  client,  without  being  sub- 
ject to  taxation,  that  agreement  is  to 
pay  such  a  sum  for  costs  as  would  be 
considered  fair  and  reasonable  on  tax- 
ation in  a  liberal  way,  and  not  by  the 
ordinary  rule.       Young  v.  Walker, 

446 

(3).  Order  under  6^7  Vict.  e.  73, 
*.  43,  Efect  of. 

A  judge's  order,  made  under  6  &  7 
Vict.  c.  73,  8. 43,  after  taxation  of  an 
attorney's  bill,  ordering  judgment  to 
be  entered  up  for  the  amount  found 
by  the  Master's  allocatur,  has  the 
same  effect  as  a  rule  of  court  made  for 
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payment  of  money,  under  1  &  2  Vict. 
c.  110,  8.18.  Accordingly,  if,  after 
such  an  order,  an  action  is  brought 
for  the  amount  of  the  taxed  costs,  the 
costs  of  the  writ,  &c.  will  be  disal- 
lowed.    Griffiths  V.  Hvffhea,        809 


BANKER. 

Relation  of  Banker  and  Customer. 

Money  deposited  with  a  banker  by 
his  customer  in  the  ordinary  way,  is 
money  lent  to  the  banker,  with  a  su- 
peradded obligation  that  it  is  to  be 
paid  when  called  for  by  cheque ;  and, 
consequently^  if  it  remain  in  the  bank- 
er's hands  for  six  years,  without  any 
payment  by  him  of  the  principal,  or 
allowance  of  interest,  the  Statute  of 
Limitations  is  a  bar  to  its  recovery, 
(dubitante  Pollock,  C.  B.)-  Pott  v. 
Cleffff,  821 

BANKRUPTCY. 

See  Limitations  (Statute  of). 

(1).  Reputed  Ownership — Sale  by 
Commission — Evidence. 

Books  deposited  by  the  owner  with 
a  bookseller,  kept  by  him  as  part  of 
his  general  stock,  and  sold  by  him  on 
commission,  do  not,  on  his  bankrupt- 
cy, pass  to  his  assignees,  as  being  in 
his  ''  possession,  order,  or  disposition," 
as  reputed  owner,  within  6  Geo.  4,  c. 
16,  S.72. 

The  fact  that  a  party  has  agreed  to 
^1  goods  on  commission  may  be 
proved  by  oral  evidence,  though  the 
terms  as  to  its  payment  have  been 
reduced  into  writing.  Whitfield  v. 
Brand,  282 


(2).  Mutual  Credit. 

The  plaintiffs  and  defendants  being, 
by  agreement  between  them,  jointly 
entitled  to  the  benefits  of  a  charter- 
party,  the  plaintiffs  assigned  their  in- 
terest in  it,  by  indorsement,  to  D., 


their  creditor,  at  the  same  time  giving 
the  defendants  notice  of  such  assign- 
ment, and  afterwards  became  bank- 
rupts. The  assignees  of  the  charter- 
party  having  sued  upon  it  in  the 
names  of  the  plaintiffs,  the  defendants 
pleaded  the  bankruptcy  of  the  plain- 
tiffs, by  which  the  right  to  their 
choses  en  action  vested  in  their  as- 
signees. Replication,  setting  forth 
the  assignment  by  the  plaintiffs  of 
their  interest  in  the  charter-party  to 
D.,  and  notice  to  the  defendants  of 
that  assignment  given  by  them  before 
the  bankruptcy  of  the  plaintiffs,  and 
that  the  plaintiffs  sued  on  account  of 
D.  Rejoinder,  (after  terms  to  rejoin 
gratis  and  issuably  had  been  imposed), 
setting  up  the  previous  agreement  be- 
tween the  plaintiffs  and  defendants, 
that  they  should  share  the  benefits  of 
the  charter-party,  by  way  of  a  mutual 
credit  between  the  parties,  on  which 
an  account  should  be  stated  and  one 
demand  set  agdnst  the  other,  under  6 
Geo.  4,  c.  16,  s.  50 : — Held,  not  issu- 
able, and  bad  in  substance,  for,  at  the 
time  of  the  bankruptcy,  no  mutual 
credit  existed  between  the  plaintiffs 
and  defendants.      Boyd  v.  Mangles^ 

837 

(3).  Authority  of  Commissioner,  un* 
der  7^8  Vict.  c.  96,  s.  6-^Actian 
against  Gaoler  for  Obedience  to 
Commissioner's  Order, 

The  plaintiff  having  obtained  judg- 
ment against  F.  in  an  action  of  assault 
and  false  imprisonment,  sued  out  there- 
on a  ca.  sa.,  on  which  F.  was  taken 
and  committed  to  the  Queen's  Prison. 
F.  afterwards  petitioned  the  Court  of 
Bankruptcy  for  his  discharge,  under 
5  &  6  Vict.  c.  116,  and  7  &  8  Vict, 
c.  96,  and,  having  obtained  from  the 
commissioner  an  order  for  his  dis- 
charge, was,  in  obedience  thereto,  dis- 
charged by  the  keeper  of  the  Queen's 
Prison    accordingly.      The    plaintiff 
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having  brought  an  action  against  the 
keeper  for  an  escape : — Heldj  in  the 
Exchequer  Chamber,  in  affirmance  of 
the  judgment  of  the  Court  of  Exche- 
quer, that,  whether  this  was  or  was 
not  a  debt  from  which  the  commis- 
sioner had  power  to  discharge  the  pri- 
soner, the  defendant  was  protected, 
being  bound  to  obey  the  order  of  the 
commissioner,  who  was  acting  judi- 
cially in  a  matter  over  which  he  had 
jurisdiction. 

Quaref  whether  the  Court  of  Bank- 
ruptcy has  authority  under  the  above 
acts  of  Parliament  to  order  a  prisoner 
to  be  discharged  out  of  custody  who 
has  been  arrested  under  a  ca.  sa.,  is- 
sued on  a  judgment  in  an  action  of 
tort  ?     Thomas  v.  Hudson^  885 

(4).  Power  of  Commitment  under  6 
Geo.  4,  c.  16,  *.  86  —  Warrant,  Suf- 
ficieney  of. 

The  Court  will  not  discharge  from 
custody  a  bankrupt  committed  under 
the  6  Geo.  4,  c.  16,  s.  QQ,  for  not  an- 
swering questions  to  the  satisfaction 
of  the  commissioner,  where  they  are 
of  opinion  that  the  story  contained  in 
his  answers  is  not  such  as  to  satisfy  a 
reasonable  person  of  its  truth. 

The  warrant  of  commitment  of  a 
bankrupt,  under  6  Geo.  4,  c.  16,  s.  36, 
set  out  the  whole  of  the  bankrupt's 
examination  respecting  a  sum  of  mo- 
ney which  was  not  forthcoming,  and 
which  the  bankrupt  alleged  to  have 
been  stolen  from  him  by  house-break- 
ers; it  then  proceeded — "which  an- 
swers are  not,  nor  are  any  of  them, 
satisfactory  to  me  the  said  commis- 
sioner:**— Held  sufficient,  although 
some  of  the  answers  might,  on  the  face 
of  them^  be  satisfactory ;  for  that  the 
bankrupt  was  committed  on  account 
of  answers  which,  taken  as  a  whole, 
were  unsatisfactory. 

The  warrant  directed  the  committal 
of  the  bankrupt  until  he  should  full 


answer  make,  &c.  "  to  the  questimis 
so  put  to  him  by  me  as  aforesaid:" — 
Held  good,  although  the  words  of  the 
statute  are,  '*  until  he  shall  full  an- 
swer make,  to  their  satisfaction,  to  such 
questions  as  shall  be  put  to  him.** 

The  warrant  was  directed  ^  to  the 
messenger  of  the  said  Court,  and  to 
his  assistants,  and  to  the  governor  or 
keeper  of  her  M^esty's  gaol  of  the 
Castle  of  York : — ^JS^/c^sufficient,  with- 
out naming  the  messenger.  Lord,  Ex 
parte,  462 

(5).  Indemnity  to  Official  Assignee 
against  Costs. 

The  official  assignee  of  a  bankrupt 
or  insolvent  is  entitled  to  be  indemni- 
fied against  the  costs  of  an  action 
brought  in  his  name  without  his  au- 
thority.   Laws  V.  Bott,  300 

(6).  Suggestion  under  5^6  Fiet.  c. 
122,  *.  19— ri»ie  for  Affidavit  of 
Debt  under  s.  8. 

The  plaintiff  sued  the  defendant  for 
groods  sold  and  delivered,  and  filed  an 
affidavit  of  debt  in  bankruptcy  against 
him,  under  5  &  6  Vict.  c.  122,  for 
104/.  I8s.  5d.  A  summons  issued 
against  the  defendant  under  that  act, 
but,  on  his  making  affidavit  that  he 
believed  he  had  a  good  defence  to  the 
demand,  was  dismissed  by  the  com- 
missioner. The  defendant  then  plead- 
ed a  set-off,  and  at  the  trial  at  the 
assizes  proved  it  to  the  amount  of 
29/.  5s.  Verdict  for  plaintiff  for  74/. 
The  judge  granted  a  certificate  for 
speedy  execution,  and  on  the  7th  of 
August  the  plaintiff  signed  judgment, 
taxed  costs,  and  issued  execution.  On 
the  21st  of  November  a  rule  was 
grranted,  under  5  &  6  Vict.  e.  122,  s. 
19,  for  entering  a  suggestion  on  the 
record,  and  for  compelling  the  plain- 
tiff to  return  to  the  defendant  the 
monies  paid  by  him  under  the  exe- 
cution, with  costs ;  the  ground  being, 
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that  the  plaintiff  had  no  reasonnble  or 
probable  cause  for  making  the  affi- 
davit of  debt  in  bankruptcy : — Held^ 
per  Curiam,  that  the  motion  was  made 
too  late;  and  by  three  Barons,  (Parke^ 
B.y  hflssitante),  that  in  cases  where 
speedy  execution  is  granted  in  vaca* 
tion,  under  1  Will.  4,  o.  7|  and  exe- 
cuted before  term,  the  defendant  must 
apply  within  the  first  four  days  of  the 
ensuing  term,  and,  in  other  cases,  be- 
fore judgpment  has  been  signed  and 
execution  issued. 

Qtusre^  whether,  under  5  &  6  Vict, 
c.  122,  the  plaintiff  had  reasonable  or 
probable  cause  for  making  an  affidavit 
of  debt  in  bankruptcy  to  the  full 
amount  of  the  defendant's  original 
debt  to  him?  Smith  v.  Temper* 
ley,  273 

(7),  Order  and  Diepoiition, 

Household  furniture,  linen,  and  plate 
belonging  to  B.  were  assig^ned  by  him, 
by  deed,  in  contemplation  of  his  mar- 
riage, to  plaintiffs,  in  trust,  after  the 
marriage  to  stand  possessed  thereof 
during  the  joint  lives  of  B.,the  settlor, 
and  his  intended  wife,  for  her  sole  and 
separate  use,  independently  of  B.  The 
marriage  took  place,  and  B.  after- 
wards became  bankrupt.  The  settled 
furniture,  &c.  was  then  in  the  house 
in  which  he  resided  with  his  wife: — 
Held,  that  it  was  not,  at  the  time  of 
his  bankruptcy,  '^  in  his  order  and  dis- 
position, with  consent  of4i;the  true 
owners,"  so  as  to  pass  the  property  in 
it,  under  6  Geo,  4,  c  16,  s,  72,  to  the 
defendants,  his  assignees;  and  the 
fact  of  the  furniture,  &c.  not  having 
been  the  wife's  before  the  marriage 
was  immaterial.  Simmons  v«  JSd- 
wards,  838 
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Bee  GUARANTIE. 

Mining  Company. 
Pleading,  I,  1;  III,  2,  4; 
IV,  2, 

I.  Promissory  Note,  what  is, 

1,  Assumpsit. — Declaration  stated, 
that  defendant  made  his  promissory 
note,  and  thereby  promised  to  pay  to 
his  order  500/.  two  months  after  date« 
and  indorsed  it  to  plaintiff.  Demurrer, 
on  the  ground  that  a  note  payable  to 
the  maker's  order  was  not  a  legal  in- 
strument, and  could  not  be  negotiated: 
"-'Heldy  that  the  count  was  bad,  for 
the  instrument  declared  on  as  indorsed 
to  plaintiff  was  not  a  promissory  note, 
within  stat.  3  &  4  Ann.  c.  9,  s.  1. 
Flight  V.  Maclean,  51 

2.  The  following  Instrument  was 
held  not  to  be  a  promissory  note : — 
**  Drury  v.  Vaughan,  In  considera- 
tion of  W.  Drury  not  taking  any  fur- 
ther proceedings  in  the  above  actions, 
I  hereby  undertake  with  the  said  W. 
Drury  that  I  will  pay  him  3/.  bs,  every 
quarter  of  a  year  from  this  day,  until 
the  whole  of  the  principal  money  now 
due  from  Messrs.  J.  h  T.  Vaughan  to 
Mr.  Drury,  26/.  Is,,  with  lawful  in- 
terest, be  paid  and  satisfied ;  the  first 
of  such  quarterly  payments  to  become 
due  on  the  dOth  of  October  next.  It 
is  understood  that  this  undertaking  is 
not  to  be  a  release  or  discharge  of  the 
note  signed  by  Messrs.  Vaughan  to  the 
said  W.  Drury,  on  &c»,  but  as  an  ad- 
ditional security  for  the  above-mer  - 
tioned  amount  now  due  on  such  note, 
with  the  interest. "  Drury  v.  Macaulay, 

146 

II.  Acceptance  by  Agent. 

Indorsee  against  the  three  defend- 
ants as  acceptors  of  a  bill  of  exchange 
drawn  on  ^*  E.  M.  and  others,  trustees 
of  Clarence  Temperance  Hall,  Liver- 
pool," and  accepted  thus  s — **  Accept- 
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ed,  E.  M."  The  three  defendants, 
with  E.  M.  and  another,  were  the  five 
trustees  of  a  body  of  persons  associated 
together  for  the  purpose  of  building 
the  Temperance  Hall.  E.  M.  had 
authority  from  all  the  trustees  to  ac- 
cept the  bill  on  their  behalf: — Held, 
that  the  defendants  were  bound  by  the 
acceptance,  though  it  did  not  shew  on 
the  face  of  it  that  E.  M.  intended  to 
accept  not  individually,  but  for  him- 
self and  four  others.  JenktMv.MorriSy 

877 

IIL  Notice  of  DUhonour. 

(1).  By  whom  to  be  giveiu 

Assumpsit  by  Charles  Williams,  as 
indorsee  of  a  bill  against  the  indorser. 
The  declaration  averred  that  one 
Charles  Williams  drew  the  bill  on  J. 
D^  that  the  defendant  indorsed  it  to 
the  plainti£r,  and  that  the  drawee  did 
not  pay  it  when  due.  Plea,  that  the 
defendant  had  not  due  notice  of  the 
non-payment.  The  plaintiff  was  proved 
to  be  the  drawer,  and  to  have  given 
notice  of  the  dishonour  to  the  defend- 
ant:— Held,  that,  on  these  pleading^, 
the  defendant  could  not  object  that  the 
plaintiff  was  not  competent  to  give 
notice  of  dishonour,  on  the  ground 
that  the  Charles  Williams  suing  as 
indorsee  and  the  Charles  Williams 
stated  in  the  declaration  to  be  the 
drawer  were  the  same  person,  WiU 
liama  v.  Clarke^  834 

(2).  By  Post. 

If  a  notice  of  dishonour  of  a  bill  of 
exchange  he  posted  by  the  holder  in  due 
time,  he  is  not  prejudiced  if,  through 
mistake  or  delay  of  the  post-office,  it 
be  not  delivered  in  due  time*  Wood- 
cock V.  Houldeworthf  124 

(3).  Allegation  of  Excuse  for  want  of 

Assumpsit  on  a  promissory  note  by 
indorsee  against  indorsee    The  de- 


claration alleged  that  the  note  had 
been  indorsed  to  the  plaintiff  by  the 
payee,  and  averred,  <'  that  neither  at 
the  time  when  the  note  was  made,  nor 
afterwards,  and  before  it  became  due, 
nor  when  it  became  due,  and  on  pre- 
sentment for  payment,  had  the  maker, 
or  the  payee,  any  effects  of  the  defend- 
ant in  his  hands,  nor  was  there  any 
consideration  or  value  for  the  making 
of  the  note,  of  the  payment  thereof,  or 
its  indorsement  by  the  payee  to  the 
defendant ;  and  that  the  defendant 
had  not  sustained  any  damage  by  rea- 
son of  his  not  having  had  notice  of 
the  non-payment  of  the  note.  Special 
demurrer: — Held,  that  as  against  an 
indorser  the  declaration  was  bad,  for 
not  stating  a  sufficient  excuse  of  want 
of  notice  of  dishonour ;  for  it  was  con- 
sistent with  its  allegations,  that  the 
note  might  have  been  indorsed  by  the 
defendant  for  the  accommodation  of 
one  of  the  prior  parties  to  it,  in  which 
case  the  defendant  would  be  entitled 
to  notice  of  dishonour.  Carter  v. 
Flowery  743 

IV.  Actions  on. 
Plea  of  non  assumpsit  in. 

Where  the  defendant  pleads  non 
assumpsit  to  the  whole  of  a  declaration, 
consisting  of  a  count  on  a  bill  of  ex- 
change and  money  counts,  the  plain- 
tiff cannot  sign  judgment  generally. 

And  the  Court  wiU  not  allow  him 
to  amend  the  judgment,  by  confining 
it  to  the  count  on  the  bill,  and  enter- 
ing a  nolle  prosequi  on  the  other 
counts.    Eddison  v.  Pigram^        137 

BOND. 
See  Principal  and  Surety,  2. 

BROKER. 
See  Railway  Shares. 

Who  is. 
A  person  who  hires  or  procures  for 
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another  persons  to  be  employed  by  him 
in  the  la3ring  out  and  surveying  of  a 
line  of  railway,  is  not  a  broker  within 
the  stats.  13  Edw.  1,  s.  5,  and  6  Ann. 
c.  16,  s.  4,  which  prohibit  persons 
from  acting  as  brokers  within  the 
city  of  London,  unless  licensed  by  the 
Court  of  the  Mayor  and  Aldermen. 
MU/ord  V.  Hughes,  1 74 

BURIAL  FEES. 

Upon  a  special  case  stated  as  to  the 
right  of  the  plaintiff,  as  rector  of  the 
parish  of  St.  Marylebonc,  and  minis- 
ter of  the  new  church  of  that  parish, 
to  recover  certain  fees  alleged  to  be 
due  for  the  burial  of  certain  paupers 
in  the  new  burial-ground  of  the  parish, 
it  appeared,  that,  in  1733,  the  then 
minister  or  rector  of  the  parish,  and 
the  parochial  authorities,  referred  to 
a  third  person  the  settlement  of  the 
minister's  fees,  and  a  table  of  fees  was 
accordingly  prepared  by  the  referee. 
From  that  time  down  to  1838,  a  fee 
of  \».  6d,  was  paid  by  the  parish  offi- 
cers to  the  minister  or  rector  of  the 
parish  for  the  burial  of  a  pauper  in 
any  of  the  cemeteries  of  the  parish. 
By  the  stat.  51  Geo.  3,  c.  151,  (a.  d. 
1811),  the  vestrymen  of  St.  Maryle- 
bone  were  empowered  to  purchase  land 
for  erecting  a  new  church  and  new 
chapels,  and  making  a  new  burial- 
ground.  By  sect.  35,  Dr.  H.,  the 
then  rector,  and  his  successors,  were 
declared  to  be  ministers  of  the  new 
church,  and  the  patron  of  the  living 
was  empowered  to  appoint  successively 
ministers  of  the  new  church,  who  were 
to  enjoy  such  oblations,  mortuaries, 
glebes,  tithes,  profits,  and  other  eccle- 
siastical dues,  as  the  present  minister 
ought  to  have.  Power  was  also  given 
to  the  patron  to  appoint  a  minister  to 
officiate  in  burying  the  dead  in  the 
new  burial-ground,  but  no  person  was 
appointed  in  pursuance  thereof.  By 
sect.  49|  the  vestrymen  were  empow- 


ered to  settle  the  rates  and  fees  for 
burial  in  the  new  burial-ground,  and 
to  'alter  and  amend  the  same.  By 
sect.  50,  they  were  prohibited  from 
reducing  the  burial  fees  below  the 
amount  then  payable  for  burials  in  the 
parish.  By  sect.  71  they  were  em- 
powered to  borrow  150,000/.  on  the 
credit  of  the  rates  and  burial  fees,  and 
to  assign  any  portion  of  such  rates  or 
fees  to  the  persons  advancing  the  mo- 
ney. In  pursuance  of  the  act,  the 
vestry,  in  1835,  settled  a  table  of  fees, 
of  which  an  item  was,  "  Paupers  from 
the  workhouse,  2s.  6d,;*  and  from 
that  time  the  sum  of  la,  6d,  has  been 
paid  to  the  rector,  and  Is,  to  the  clerk 
and  sexton,  on  such  burials.  The  bu- 
rial service  has  not  been  performed  by 
the  rector  or  any  of  his  curates,  but 
by  the  reader  of  one  of  the  new  cha- 
pels:— Heldj  first,  that,  upon  this 
statement,  no  fee  was  shewn  to  be  due 
to  the  plaintiff,  either  by  custom  or  by 
virtue  of  the  act  of  Parliament;  se- 
condly, that,  if  such  fee  were  due,  it 
must  be  recovered  in  the  Ecclesiasti- 
cal Court.     Spry  y.  Oallop,  716 

CHARTERPARTY. 
See  Demurrage* — Pleading,  II. 

CHEQUE. 

When  Evidence  of  Payment, 

The  defendant  having  money  of  the 
plaintiff  in  his  hands,  drew  on  his 
banker,  in  favour  of  the  plaintiff,  a 
cheque,  which  was  paid  to  the  plain- 
tiff at  the  bank : — Held,  evidence  of 
payment,  without  proof  that  the  plain- 
tiff had  received  the  cheque  from  the 
defendant.  Mountford  v.  Harper,  825 

COGNOVIT. 
Attestation  of. 

The  following  attestation  of  a  cog- 
novit was  held  to  satisfy  the  1  &  2 
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Vict,  c  110,  8.  9 :— •'  Duly  executed 
by  the  above-named  R.  G.,  in  the 
presence  of  me  the  undersigned  S.  B.» 
attorney  on  behalf  of  the  said  R.  G., 
expressly  named  by  him  and  attend- 
ing at  his  request ;  and  I  hereby  de- 
clare that  I  subscribe  my  name  as 
witness  to  the  due  execution  hereof 
by  the  said  R.  G.,  and  as  his  attomeyi 
and  that,  previous  to  the  execution 
thereof  by  the  said  R.  G.,  I  informed 
him  of  the  nature  and  effect  thereof.'* 
Signed,  '<S.  B.,**  &c.  Phillips  t. 
Gibbs,  208 

CONDITION  PRECEDENT. 

A  local  act,  for  paving  and  improv- 
ing the  town  of  Salford,  appointed 
commissioners  for  putting  it  into  exe- 
cution, and  authorised  them  to  pave 
new  streets,  and  provided  that  the  ex- 
penses of  such  new  pavements  should 
be  paid  and  reimbursed  to  the  com- 
missioners by  the  owners  or  occupiers 
of  the  land  adjoining  the  streets,  in 
manner  therein  mentioned ;  and  em- 
powered the  commissioners  to  recover 
such  expenses  by  action  at  law.  A 
subsequent  section,  commencing, 
'^  Provided  always,  and  be  it  enact- 
ed," directed,  that,  before  the  com- 
missioners should  cause  the  streets  to 
be  paved  as  aforesaid,  they  should  in 
the  first  place  give  notice  to  the  owner 
or  occupier  of  every  house,  land,  &c. 
adjoining  the  street,  requiring  him  to 
pave  the  same  as  the  commissioners 
should  direct ;  and  if  any  such  owner 
or  occupier  should  for  six  months 
neglect  to  pave  pursuant  to  the  notice, 
then  it  should  be  lawful  for  the  com- 
missioners, and  they  were  thereby  re- 
quired, to  cause  the  same  to  be  done, 
and  to  recover  the  expenses  from  such 
owner  or  occupier  as  thereinbefore 
mentioned: — Held^  that  the  giving 
of  this  notice  was  a  condition  prece- 
dent to  the  commissioners  executing 
the  paving  themselves,  and  chargipg 


the  m^penses  on  the  owner  or  oocapi^, 
and  that  it  must  be  averred  in  the 
declaration,  in  an  action  brought  un- 
der the  act  for  the  recovery  of  such 
expenses.  Sal/ordy  Mayor  of  ift*  v. 
AekerSf  85 

COPYHOLD. 

Stewards  Fees, 

U.,  a  copyhold  tenant  of  the  manor 
of  S.,  was  owner  of  sixteen  separate 
tenements,  holden  by  sixteen  separate 
copies  of  court-roll,  and  sixteen  sqia- 
rate  yearly  quit  rents.  He  was  ad- 
mitted to  the  above  tenements  at  five 
different  times,  and  by  five  different 
titles.  An  inclosure  act  passed  di- 
recting commissioners  to  allot  the 
waste  lands  in  S.  among  the  owners 
thereof,  in  proportion  to  their  rights 
and  interests  in  the  same.  The  act 
also  directed  that  the  allotted  lands 
should  be  held  by  the  allottees  under 
the  same  tenures,  rents,  customs,  and 
services  as  the  lands  in  respect  of 
which  they  were  allotted  would  have 
been  in  case  the  act  had  not  been 
passed;  and  that,  where  the  lands 
were  held  under  different  titles,  or  for 
different  estates,  the  commissioners 
should  distinguish  the  lands  held  for 
each  of  such  estates  and  titles,  and 
set  out  the  allotments  accordingly. 
The  commissioners  allotted  to  U.,  in 
respect  of  his  sixteen  copyhold  tene- 
ments, five  pieces  of  land,  amounting 
in  the  whole  to  forty-nine  acres,  but 
did  not  distinguish  in  respect  of  which 
of  the  sixteen  tenements,  or  of  what 
particular  estates,  the  five  pieces  were 
allotted.  U.  afterwards  surrendered 
to  the  defendant  the  fifUi  allotment, 
and  the  defendant  was  duly  admitted 
to  the  same.  Before  the  inclosure  act 
passed,  when  any  person  was  admitted 
in  severalty  to  a  part  of  a  copyhold 
tenement,  the  steward  of  the  manor 
was  entitled,  upon  such  admission,  to 
the  same  amount  of  fees  as  if  such 
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person  had  been  admitted  to  the  whole 
of  such  tenement.  In  an  action  by 
the  steward  to  recover  sixteen  fees  in 
respect  of  the  defendant's  admission 
to  the  fifth  allotment  —  Held,  that 
such  allotment  must  be  considered  as 
aa  allotment  of  a  portion  of  each  of 
the  sixteen  former  tenements,  and 
that,  therefore,  the  steward  was  enti- 
tled to  recover  sixteen  fees.  Evans 
V.  UpsheTi  675 

COSTS. 

See  Abatement. 
Practice,  6. 

( 1) ,  On  Plea  of  Payment  into  Court. 

Debt  for  goods  sold.  Pleas,  first, 
as  to  all  but  15«.,  parcel  of  the  monies 
in  the  declaration  mentioned,  never 
indebted ;  secondly,  as  to  the  said  sum 
of  15«.,  parcel  &c.,  payment  into 
court  of  15«.  Replication,  similiter 
to  first  plea;  as  to  last  plea,  that 
plaintiff  accepts  the  15«.  in  full  satis- 
faction and  discharge  of  the  cause  of 
action  in  the  introductory  part  of  that 
plea  mentioned,  with  prayer  of  judg- 
ment for  his  costs  sustained  in  that 
behalf.  At  the  trial,  the  jury  found 
that  the  defendants  never  had  been 
mdebted  to  the  plaintiff  in  more  than 
the  15«. : — Held,  that  the  plaintiff 
was  entitled  to  costs  on  the  replica- 
tion to  the  last  plea.  Harrison  v. 
Watt,  316 

(2).  Of  the  Bay^Notice  of  Taxa- 

tion. 

Where  a  party  obtains  an  order  for 
the  postponement  of  the  trial  of  a 
cause  on  payment  of  costs  of  the  day, 
he  must  give  notice  of  taxation  of 
such  costs,  otherwise  the  other  party 
may  go  on  to  trial.     Waller  v.  Joy, 

60 

(3).  Of  abortive  Special  Case. 
Where,  on  the  moving  of  a  role 


for  a  new  trial,  the  parties  agree  to 
state  a  special  case,  (nothing  being 
said  about  the  costs),  but  no  case  is 
ultimately  stated,  the  costs  of  such 
abortive  special  case  arc  not  costs  in 
the  cause*    Foley  v.  Botjield,        65 

(4).  Of  Surveys. 

The  expenses  of  surveying  and 
taking  levels,  in  order  to  ascertain 
whether  a  weir  had  been  improperly 
raised,  to  the  prejudice  of  plaintiff's 
water-mill,  will  not  be  allowed  him  on 
taxation.    Ormerod  v.  Thompson,  860 

• 

COVENANT. 

See  Interest,  I. 

( 1 ) .  Where  divisible — Liquidated  Da' 
mages  or  Penally. 

By  deed,  reciting  that  A.  and  B.  car- 
ried on  business  as  perfumers  in  part- 
nership, and  that  it  had  been  agreed 
between  them  that  B.,  in  considera- 
tion of  2100/.,  should  assign  to  A. 
his  moiety  of  the  goodwill,  stock  in 
trade,  &c.  of  the  co-partnership,  B. 
in  consideration  thereof,  covenanted 
that  he  would  not  during  his  life  carry 
on  the  trade  of  a  perfumer  within  the 
cities  of  London  and  Westminster,  or 
within  the  distance  of  600  miles  from 
the  same  respectively;  and,  for  the  ob- 
servance of  that  covenant,  he  bound 
himself  to  A.,  his  executors,  &c.,  in 
the  sum  of  5000/.,  by  way  of  liqui- 
dated damages,  and  not  of  penalty : — 
Held,  in  the  Exchequer  Chamber, 
(affirming  the  judgment  of  the  Court 
of  Exchequer),  that  this  covenant  was 
divisible,  and  was  good  so  far  as  it 
related  to  the  cities  of  London  and 
Westminster,  though  void  as  to  the 
600  miles ;  that  a  breach,  that  B.  car- 
ried on  the  trade  in  the  city  of  Lon- 
don, was  good,  and  that  A.  was  en- 
titled to  recover,  in  respect  of  such 
breach,  the  whole  sum  of  5000/. 
Price  V.  Green,  846 
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DEBTOR  AND  CREDITOR. 


(2).  For  further  Assurance  of  ChaU 
ieU — Breach  of,  by  Executor  of 
Assignor, 

Covenaut. — ^W.,  by  voluntary  con- 
veyance, assigned  to  plaintiff,  his  exe- 
cutors, &'C.,  his  furniture,  effects,  &c., 
in  trust  to  the  use  of  W.,  the  settlor, 
for  his  life,  and  at  his  death,  in  equal 
moieties,  to  the  use  of  two  nieces  of 
W,,  named.  Covenant  by  W.,  for 
himself  and  his  heirs  and  executors,  to 
do  all  further  reasonable  acts  and 
things  for  further  and  better  assign- 
ing and  transferring  the  said  furniture, 
&c.,  to  plaintiff,  on  the  same  trusts  as 
by  plaintiff  or  his  counsel  should  be 
reasonably  advised.  W.  was  in  pos- 
session of  the  furniture,  &c.,  till  his 
death.  On  that  event,  defendant,  his 
executor,  became  possessed,  and  sold 
the  whole.  Plaintiff  sued  the  defend- 
ant, as  executor  of  W.,  on  the  above 
covenant  for  further  assurance,  aver- 
ring in  his  declaration  that  it  was  at 
no  time  necessary  to  sell  any  of  W.'s 
chattels  to  pay  any  debt  of  W.,  and 
that  there  were  no  creditors  of  his 
who  could  impeach  the  validity  of  the 
indenture ;  and  assigning,  by  way  of 
breaches,  first,  that  defendant  refused 
to  deliver  possession  of  the  furniture 
to  plaintiff;  and,  secondly,  that  de- 
fendant converted  and  sold  the  same, 
not  alleging  that  he  sold  it  in  market 
overt: — Heldy  that  the  plaintiff  was 
entitled  to  recover,  at  least  on  the  last 
breach,  the  value  of  the  furniture  pos- 
sessed by  W.  from  the  time  of  his 
executing  the  deed  to  his  death,  and 
afterwards  sold  by  the  defendant  as 
his  executor,  though  trover  might 
have  been  sustained  for  the  same 
cause  of  action.     Ward  v.  Audland^ 

862 

DAMAGES. 

Measure  of  in  Assumpsit  for  Breach 
of  Agreement, 

A.  having  recovered  a  judgment 


for  280/.  against  6.,  agreed  with  C. 
to  forbear  to  sue  out  execution  on  the 
judgment  until  a  certain  day,  in  con- 
sideration of  which  C.  agreed  that  he 
would,  on  or  before  that  day,  erect  a 
substantial  house,  and  cause  a  lease 
of  it  to  be  granted  to  A. ;  such  lease, 
when  granted,  to  be  in  satisfaction  of 
the  judgment.  In  an  action  for  tbe 
breach  of  this  agreement  —  Heldt 
that  the  value  of  the  house  was  the 
measure  of  damages,  and  that  such 
value  was  properly  estimated  at  the 
amount  of  the  judgment-debt.  Strutt 
V.  Farlar,  249 

DEBT. 
See  Pleading,  III,  3. 

DEBTOR  AND  CREDITOR- 

Composition  between — Pleading^ 

In  assumpsit,  the  defendant  plead- 
ed, that,  after  the  causes  of  action 
accrued,  the  defendant  and  M«,  who 
was  jointly  liable  with  him  to  the 
plaintiff,  became  unable  to  pay  their 
creditors  in  full ;  and  thereupon  it 
was  agreed  by  the  defendant  and  M., 
the  plaintiff,  and  the  other  creditors, 
that  a  composition  of  4s.  6d.  in  the 
pound  should  be  paid  upon  their 
debts,  and  that,  upon  receiving  that 
sum,  the  plaintiff  and  the  other  cre- 
ditors should  execute  to  defendant  and 
M.  a  general  release ;  that  a  deed  of 
release  was  prepared  for  execution, 
and  that  the  creditors,  except  the 
plaintiff,  received  the  composition, 
and  executed  the  release;  that  the 
defendant  has  always  been  ready  to 
pay  the  plaintiff  the  composition  of 
4s,  6d,  in  the  pound  upon  his  execut- 
ing the  release,  of  which  plaintiff  had 
notice,  and  was  requested  by  defend- 
ant to  accept  the  composition  and  exe- 
cute the  release : — Held  bad,  for  not 
shewing  that  the  defendant  and  M. 
offered  to  pay  the  plaintiff  the  com- 
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position  money,  or  tendered  the  re* 
lease  to  him  for  execution.  Rolling 
▼.  Muggridge^  181 

DEMURRAGE. 
See  Pleading,  XL 

Form  of  action  for. 

Where  a  charterpartj  stipulates  for 
seventy-five  running  days,  and  twenty 
days  on  demurrage,  if  the  ship  is  de- 
tained for  extra  days,  the  remedy  is 
not  by  an  indebitatus  count  for  de- 
murrage, but  by  action  on  the  char- 
terparty  itself.  Cropion  v.  Ficker- 
nell,  829 

DETINUE- 

Fleading — Bailment  not  traversable. 

Detinue. — Declaration  alleged,  that 
plaintiff  delivered  certain  paper  writ- 
ings, purporting  to  be  scrip  certificates 
for  shares,  to  defendant,  to  be  re- de- 
livered, on  request,  after  payment  to 
him  of  a  certain  sum,  averring  that 
that  sum  was  paid  to  defendant. 
Breach,  that  defendant  hath  not  de- 
livered the  paper  writings,  though 
requested,  but  *Metains"  the  same. 
Plea,  that  they  were  deposited  with 
defendant  as  a  pledge  and  security  for 
210^  advanced  by  him  to  plaintiff, 
and  that,  on  payment  of  that  sum, 
defendant  tendered  and  offered  to  de- 
liver up  and  return  them  to  plaintiff, 
who  then  refused  to  receive  them : — 
Heldy  on  demurrer,  that  this  plea  was 
bad,  for  denying  the  detention  arg^u- 
mentatively,  and  for  amounting  to  non 
detinet.  The  detention  complained 
of  was  an  adverse  detention,  because 
the  word  "  detain"  in  a  declaration  in 
detinue  means  that  defendant  with- 
holds the  goods,  and  prevents  plaintiff 
from  having  possession  of  them. 

The  bailment  stated  in  the  declara- 
tion in  detinue,  whether  it  be  general 
or  special,  is  surplusage,  and  not  tra- 
versable, the  gist  of  the  action  being 


the  detainer  of  plaintiff^s  goods.    Cfe- 
ments  ▼.  Flight,  42 

DEVISE- 

(1).  When  void  for  Remoteness. 

A  testator  devised  lands  to  P.  M., 
his  brother,  for  life ;  remainder  to  the 
use  of  the  first  son  of  the  body  of  P. 
M.  for  life ;  remainder  to  the  use  of 
the  first  son  of  the  said  first  son,  and 
the  heirs  male  of  his  body ;  and  in 
default  of  such  issue,  to  the  use  of  all 
and  every  other  the  son  and  sons  of 
P.  M.,  severally  and  successively,  for 
the  like  interests  and  limitations  as 
he  had  before  directed  respecting  the 
first  son  of  P.  M.,  and  his  issue  of 
the  body ;  and,  in  default  of  issue  of 
the  body  of  P.  M.,  or  in  case  of  his 
not  leaving  any  at  his  decease,  then 
over.  P.  M .  never  had  any  issue : — 
Held,  that  all  the  limitations  after 
that  to  the  use  of  the  first  son  of  the 
body  of  P-  M.  were  void  for  remote- 
ness, and  that  the  sons  of  P.  M.,  if 
he  had  any,  would  not,  by  the  appli- 
cation of  the  doctrine  of  ^y-pres,  have 
taken  an  estate  tail,  inasmuch  as  such 
a  construction  of  the  will  would  be  to 
make  the  estate  devolve  in  a  line  of 
succession  different  from  that  which 
the  testator  had  expressly  designated. 
Monypenny  v.  Bering,  418 

(2).  ''Next  Heir:* 

In*  1786,  a  testatrix  devised  her 
real  estate  to  her  brother-in-law  T. 
K.  and  sister  A.  K.  his  wife,  for  their 
lives;  and  from  and  after  their  de- 
ceases, to  her  nephew  J.  G.  K.,  son 
of  the  said  T.  and  A.  K.,  in  fee ;  but 
in  case  the  said  J.  G.  K.  should  not 
survive  the  said  T.  and  A.  K.,  and 
should  die  without  an  heir  lawfully 
begotten,  then  and  in  such  case,  the 
testatrix  devised  the  same  to  the  next 
heir  of  the  said  T.  and  A.  K.,  their 
heirs  and  assigns  for  ever.  The  said 
J.  G.  K.  mentioned  in  the  will  died 
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in  his  parents*  lifetime,  an  infant 
After  his  death,  another  son  of  T. 
and  A.  K.  was  bom,  who  was  called 
bj  the  same  names.  A.  K.  died  in 
1795.  The  second  J.  G.  K.  married 
and  had  issue  a  son,  J.  K.,  and  died 
in  1828.  T.  K.  died  in  1842  i—Held, 
that  the  '<  next  heir,'*  in  the  will,  was 
to  be  construed  to  mean  the  person 
who  should  fill  the  character  of  true 
heir  of  T.  and  A.  K. ;  that,  there- 
fore, the  executory  demise  over  took 
effect  only  on  the  death  of  T.  K.,  the 
suryiying  devisee  for  life,  and  the  es- 
tate then  vested  in  J.  K.,  who  then 
filled  the  character  of  heir  of  T.  and 
A.  K.   Doe  d.  Knight  ▼.  Chaffey^  656 

(3).  Nomen  coUectivum,  what  is, 

A  testator,  after  bequeathing  his 
personal  estate,  devised  as  follows : — 
**  I  also  give  all  my  real  estate,  in  the 
counties  of  Pembroke  and  Carmar- 
then, to  my  eldest  son  John,  as  afore- 
said, /or  his  li/Cf  and  to  his  eldest  le- 
gitimate  son  after  his  death;  and  in 
default  of  such  issue,  I  give  it  in  like 
manner  to  my  son  Richard ;  and  in 
case  that  he  has  no  legitimate  issue 
male,  I  then  give  it  in  like  manner  to 
the  offspring  about  to  be  bom  from 
my  dearest  wife  Bessy ;  and  in  default 
of  such  issue,  to  my  own  right  heirs 
for  ever  :*' — Held,  that  John  took  an 
estate  in  tail  male,  the  words  '^  eldest 
legitimate  son  **  being  nomen  collec 
tivum.     Leuns  v.  Ptueley,  733 

(4).  Assent  of  Devisee  to. 

At  the  reading  of  a  testator's  will, 
soon  after  his  death,  the  devisee  in 
trust  said  '^  he  ought  to  have  had  5/. 
for  being  tmst :" — Held^  that  these 
words  were  so  equivocal  and  ambigu- 
ous, that  they  should  not  have  been 
left  to  the  jury  as  proving  his  assent, 
as  a  trustee,  to  the  devise. 

Quare,  whether  an  unambiguous 
assent  to  a  devise,  expreaied  by  words 


or  matter  in  pais,  without  deed,  is 
sufficient? 

Quaere,  whether  a  devisee  in  tmst 
can  disclaim  by  deed  after  previons 
assent  to  the  devise  in  words  ?  Ihe 
d.  Chidgey  v.  HarisSj  517 

DISTRESS. 
See  Pleading,  VI,  2. 

EASEMENT. 

Devise  of  under  Term  ^*  Appurte- 
nances**— Extinguishment  of,  by 
Unity  of  Possession. 

A.,  being  a  termor  of  land,  built 
two  houses  on  it.  The  whole  was 
then  released  to  him  in  fee,  '<  with  all 
ways,  'easements,  advantages,  and  ap- 
purtenances thereunto  belonging,  or 
therewith  usually  used,  leased,  held, 
occupied,  or  enjoyed."  By  his  will, 
he  devised  one  house,  and  the  appur- 
tenances thereunto  belonging,  to  B., 
and  the  other  to  C,  in  similar  terms. 
During  A.'s  ownership  of  both,  the 
entrance  from  the  high  road  to  the 
principal  door  of  the  house  afterwards 
devised  to  B.  was  by  a  set-out  car- 
riage drive  or  sweep,  entering  from  a 
high  road,  passing  immediately  in  front 
of  the  house  afterwards  devised  to  C. 
to  B.'s  door,  and  then  returning  round 
an  oval  garden  in  front  of  C.'s  house, 
but  at  a  greater  distance  from  it,  to 
the  same  point  of  entrance.  B.'s 
house  had  a  coach-house  opening  only 
into  the  high  ^ad,  and  a  back  en- 
trance into  the  same.  After  Au's 
death,  C.  made  a  fence  across  so 
much  of  the  carriage  drive  as  passed 
immediately  in  front  of  his  house,  and 
across  the  oval  garden,  leaving  the 
further  way  to  B.'s  front  door  by  the 
same  carriage  drive  open.  B.  brought 
trespass,  claiming  the  way  as  appur- 
tenant to  his  house  and  garden: — 
Heldj  first,  that  the  way,  as  used  in 
A.'s  time  during  the  unity  of  owner* 
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ship  in  him,  immediately  in  front  of 
C.*8  house,  did  not  pass  to  B.  with 
tbe  house  devised  to  him,  under  the 
word  *' appurtenances '*  in  A.'s  will; 
and,  secondly,  comme  semble,  that  it 
did  not  pass  as  a  way  of  necessity, 
whether  taken  in  the  strict  sense,  or 
aa  a  way  without  which  the  most  con- 
venient and  reasonable  mode  of  en- 
joying erery  part  of  B/s  premises 
could  not  be  had. 

SembUf  nothing  of  absolute  neces- 
sity to  a  building,  e.  g*  a  gutter  in 
alieno  solo,  to  carry  off  water,  &c.,  is 
extinguished  by  unity  of  ownership. 
Pheytey  v.  Vxearyj  484 

EJECTMENT. 

Serviee  an  Railway  Company* 

Service  of  declaration,  in  ejectment 
against  a  railway  company,  upon  the 
secretary  of  the  company,  is  good,  by 
Stat.  8  &  9  Vict.  cI6,  s.  185.  Doe  d. 
Baye9  v.  Roe^  98 

EVIDENCE. 

(I).   Undertaking   to  give  material 

Evidence. 

A  letter,  written  and  posted  in 
county  A.,  and  addressed  to  and  re- 
ceived by  the  plaintiff  in  county  B., 
whereby  the  defendant  admits  a  part 
of  the  debt  claimed  in  the  action,  is 
evidence  sufficient  to  satisfy  the  plain- 
tiff's  undertaking  to  give  material  evi- 
dence in  county  A.  HaU  v.  Btory^  68 

(2).  Post-mark. 

Semble,  if  the  post-mark  of  a  letter 
be  given  in  evidence,  it  ought  to  be 
proved,  either  by  persons  from  the 
post-office,  or  by  persons  who  are  in 
the  habit  of  receiving  letters  from 
that  post-office.  Woodcock  v.  Houlds- 
worth,  124 

(8).  Privileged  Communication. 
Where  an  act  is  done  in  pursuance 


of  a  bargain  between  two  parties,  and 
in  presence  of  the  attornies  for  each 
of  them,  the  communication  by  one 
party  to  his  attorney  relating  to  that 
act  is  not  privileged,  so  as  to  prevent 
the  attorney  from  giving  evidence  of 
it.     Weeks  y*  Argent,  817 

(4).  Award  and  other  Documents 
under  Inelosure  Act^^Declaration 
of  Party  in  possession — New  Trial 
fbr  Rejection  of  Evidence, 

An  award,  allotting  land  under  an 
inelosure  act,  coupled  with  the  terms 
of  the  original  claim  to  such  allot-* 
ment,  is  admissible  in  evidence  to 
shew  that  the  claimant's  interest  in 
the  lands  in  respect  of  the  possession 
of  which  he  claimed  the  allotment 
was  less  than  the  fee. 

The  determination  of  a  copyhold 
interest  may  be  shewn  without  pro- 
ducing the  copy  of  court-rolL  Thus, 
a  declaration  by  the  party  in  posses- 
sion, that  his  interest  was  less  than  a 
fee,  e.  g.  for  his  own  life  only,  would 
be  primary  evidence  that  it  ceased  to 
exist  at  his  death.  Secus,  where  he 
declared  that  he  held  "  for  life  inter* 
est,"  that  statement  being  consistent 
with  one  or  more  life  interests  coming 
into  existence  at  his  death. 

By  an  inelosure  act,  the  expenses 
attending  the  inelosure  were  to  be 
raised  by  sale  of  part  of  the  common- 
able lands,  the  balance,  if  any,  of  the 
proceeds  to  be  repaid  to  the  land- 
owners. Accordingly,  sales  were  made* 
and  the  surplus  proceeds  divided 
among  the  landowners  according  to  a 
<*  return  rate,"  divided  into  two  pro- 
portions, one  calculated  according  to 
the  <*  possessioners'  **  interest  for  life 
or  years,  the  other  the  reversioners' 
proportion,  calculated  according  to  the 
time  likely  to  elapse  before  their  in- 
terest accrued  into  possession.  A 
landowner  in  possession,  aged  seventy, 
received  a  sum  calculated  on  the  as- 
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sumption  that  his  estate  was  held  for 
his  fife ;  but  it  did  not  appear  that  the 
party  had  any  knowledge  of  the  paper 
containing  the  rate,  or  of  the  data  by 
which  the  sum  he  had  received  was 
fixed : — Heldy  that  the  return  rate  was 
not  evidence  to  cut  down  his  interest 
to  less  than  a  fee. 

By  an  inclosure  act^  claims  to  al« 
lotments  were  to  be  made  in  writing, 
and  sent  to  the  commissioners.  The 
claims  made  were  entered  by  their 
clerk  in  a  book,  though  not  required 
by  the  act  to  be  so  kept.  The  claims 
allowed  by  the  commissioners  were 
marked  in  the  book  <<  allowed/'  and 
attested  by  their  initials  affixed  there- 
to. The  entries  were  made  in  the 
course  of  business,  and  at  the  time 
they  purported  to  bear  date.  SemhUj 
they  were  admissible  in  evidence,  on 
proof  of  the  clerk's  death,  and  of  a 
n^^tive  search  for  the  original  claims 
in  the  proper  repository. 

A  declaration  by  a  possessor  of  land, 
that  he  held  "  for  life  interest,"  does 
not  necessarily  admit  that  the  right  of 
possession  would,  immediately  at  his 
death,  accrue  to  the  reversioner,  for 
one  or  more  other  life  interests  might 
exist  consistently  with  the  words  used. 
The  expression  being  merely  am- 
biguous, would,  if  relied  on  for  plain- 
tiffs in  ejectment,  so  far  justify  the 
judge  in  nonsuiting,  that  no  new  trial 
would  be  granted ;  for,  the  burden  of 
affirmative  proof  of  title  being  on 
them,  they  adduced  no  evidence  having 
a  preponderance  either  way,  so  as  to 
make  it  necessary  to  leave  it  to  the 
jury. 

Where  evidence  tending  to  esta- 
blish a  point  already  supported  by 
more  direct  proof  is  improperly  re- 
jected, the  Court  will  not  grant  a  new 
trial  on  that  ground,  if  tliey  see  that 
the  case  would  not  have  been  ad- 
vanced further  by  admitting  the  par- 
ticular piece  of  evidence.  Doe  d. 
Welsh  V.  Langfield^  497 


EXCISE  ACT& 

(1).  DUtUler,  who  is. 

A  person  who  distils  spirit  for  the 
purpose  of  making,  by  the  addition  of 
nitric  acid,  sweet  spirits  of  nitre  for 
sale,  is  a  distiller  of  spirits  within  the 
meaning  of  the  6  Geo.  4,  c.  80,  ss.  6, 7, 
requiring  an  excise  license,  and  liable  to 
the  pencdties  imposed  by  s.  89  of  that 
act  on  persons  having  any  private  or 
concealed  stiU,  &c.  for  making  or  dis- 
tilling low  wines  or  spirits.  AtU^ 
Gen.  v.  Bailey,  74 

(2),  Appeal  under — Special  Case  for 
Exchequer, 

By  7  &  8  Geo.  4,  c.  53,  s.  82,  the 
officer  of  excise  proceeding  by  informa- 
tion for  any  offence  against  that  act, 
as  well  as  any  party  aggrieved  by  the 
decision  of  justices  adjudging  on  such 
an  information,  may  appeal  to  the 
quarter  sessions,  on  giving  the  notices 
of  appeal  pointed  out  by  the  act.  By 
s.  84,  the  quarter  sessions  are  to  re- 
hear upon  oath,  and  to  re-examine 
the  same  witnesses,  and  to  reconsider 
the  ^ame  evidence  and  the  merits  of 
the  case,  wherever  the  original  judg- 
ment appealed  agiunst  shall  have  been 
given,  and  shall  not  examine  any  evi- 
dence, or  any  witness  or  witnesses, 
other  than  or  different  from  the  evi- 
dence of  the  witness  or  witnesses 
which  and  who  shall  have  been  exa- 
mined before  the  justices  at  the  hear- 
ing of  the  information  on  which  the 
original  judgment  shall  have  been 
given,  and  may  reverse  or  confirm 
in  whole  or  in  part  the  judgment  ap- 
pealed against,  or  give  such  new  or 
different  judgment  as  in  their  discre- 
tion they  think  fit. 

An  information  on  this  act  con- 
tained four  counts.  The  justices  con- 
victed on  the  fourth,  and  acquitted 
on  the  others.  The  defendant  gave 
notice  of  appeal  from  the  judgment  to 
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tlie  quarter  sessions,  but  the  officer 
prosecuting  on  the  part  of  the  Crown 
gave  no  notice  of  appeal  against  the 
judgment  of  acquittal  on  the  first 
three  counts : — Heldf  that  the  defend- 
ant's notice  of  appeal  was  limited  to 
the  judgment  of  the  convicting  jus- 
tices on  the  fourth  count,  and  that  if, 
on  the  hearing,  the  Court  of  appeal 
was  of  opinion  that  that  count  was  not 
sustained  by  the  evidence  adduced, 
but  that  the  second  was,  the  judgment 
must  be  altogether  for  the  defendant. 

It  appeared  on  affidavit,  that  the 
Court  of  appeal,  constituted  by  7  & 
8  Geo.  4»  C.53,  8.82,  suspended  its 
judgment,  and  stated  a  special  case  for 
the  opinion  of  the  Court  of  Exche- 
quer, under  s.  84: — Held^  that  no 
certiorari  was  requisite  to  enable  that 
Court  to  grive  its  direction  on  the  spe- 
cial case. 

The  original  distinction  of  grand 
and  petty  larceny  made  it  necessary  in 
indictments  for  larceny  to  allege  the 
value  of  the  chattel  stolen,  in  order  to 
allot  the  punishment ;  but  whether,  in 
an  information  for  offering  a  country 
bank-note  to  an  excise  officer,  by  way 
of  bribe,  the  value  of  it  need  be 
stated,  quare.    Reg,  v.  Gamble,  384 

EXECUTORS  AND  ADMINI- 
STRATORS. 

See  Abatement. 
Covenant,  2. 
ScTRE  Facias. 

EXTORTION. 

See  Sheriff. 

FINE. 

Estate   neeesaary   for    Conusor  — 
Welch  Fine— Satisfied  Terms  Act. 

In  1839  A.  died  seised  in  fee  of 
lands,  of  which  his  eldest  son,  B.,  was 
his  tenant.  On  his  death,  B.,  sup- 
posing him  to  have  died  intestate, 
entered  on  the  lands,  claiming  them 
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as  heir-at-law,  and  in  1830  mortgaged 
them  in  fee,  and  levied  a  fine  to  con- 
firm the  mortgage ;  and  at  the  same 
time,  an  outstanddng  term  of  500  years 
was  by  his  direction  assigned  to  a 
trustee  for  the  mortgagee.  In  1835 
B.  sold  the  estate  to  the  defendant, 
who  paid  off  the  mortgage ;  the  legal 
estate  in  fee  and  the  equity  in  re- 
demption were  conveyed  to  the  de- 
fendant, and  the  term  was  assigned  to 
a  trustee  for  him,  to  attend  the  in- 
heritance. In  1845  it  was  discovered 
that  A.  had  executed  a  will,  whereby 
he  devised  the  lands  in  fee  to  his 
second  son,  who  thereupon  brought 
ejectment  to  recover  the  estate  from 
the  defendant,  and  laid  a  demise  in 
the  name  of  the  trustee  to  whom  the 
term  was  assigned  in  1835: — Held^ 
first,  that  B.  had  a  sufficient  estate  to 
make  him  a  good  conusor  of  the  fine ; 
secondly,  that,  by  the  operation  of  the 
8  &  9  Vict.  c.  112,  the  term  had  abso- 
lutely determined,  and  the  plaintiff 
could  not  recover  upon  the  demise 
laid  in  the  name  of  the  trustee. 

To  prove  the  levying  of  a  fine  with 
proclamations  in  a  court  of  great  ses- 
sion in  Wales,  the  chirograph  was 
produced,  having  one  proclamation 
indorsed,  and  the  plea-roll  of  the 
same  session  at  which  the  chirograph 
stated  the  fine  to  have  been  levied, 
containing  an  entry  of  a  licentia  con- 
cordandi  between  the  same  parties 
and  respecting  the  same  premises  as 
those  mentioned  in  the  chirograph : — 
Held  sufficient,  by  virtue  of  the  stat. 
5  Vict.  c.  32,  s.  2.  Doe  d.  Cadwa- 
lader  v.  Price,  603 

FOREST. 

See  Injunction. 

FRAUDS  (STATUTE  OF). 

(1).  Delivery  and  Acceptance, 
Goods  were  shipped  by  the  pliun- 
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tiff  from  abroad  to  this  country,  on 
the  verbal  order  of  the  defendant,  at 
a  price  exceeding  10/.  They  were 
sent  t6  a  shipping  agent  of  the  plain- 
tiff's in  London,  who  received  them 
and  warehoused  them  with  a  wharf- 
inger, informing  the  defendant  of  their 
arrival.  The  wharfinger  handed  to 
the  shipping  agent  a  delivery-warrant, 
whereby  the  goods  were  made  deliver- 
able to  him  or  his  assignees  by  in- 
dorsement, on  payment  of  rent  and 
charges.  The  agent  indorsed  and 
delivered  this  warrant  to  the  defend- 
ant, who  kept  it  for  several  months, 
and,  notwithstanding  repeated  applica- 
tions, did  not  pay  the  price  of  or 
charges  upon  the  goods,  nor  return 
the  warrant,  but  said  he  had  sent  it  to 
his  solicitor,  and  that  he  intended  to 
resist  payment,  for  that  he  had  never 
ordered  the  goods;  and  that  they 
would  remain  for  the  present  in  bond : 
— Heldyihat  there  was  no  such  de- 
livery to  and  acceptance  by  the  de- 
fendant of  the  goods,  as  to  satisfy  the 
17th  section  of  the  Statute  of  Frauds. 
Farina  v.  Home^  119 

(2).  Earnest. 

Debt  for  goods  sold  and  delivered. 
Pleas,  never  indebted  and  set-off. 
Plaintiff  owed  defendant  a  debt,  and 
while  it  remained  due  sold  him  goods 
by  sample  to  a  larger  amount,  and 
exceeding  lOZ.,  without  note  or  me- 
morandum in  writing  of  the  bargain 
for  sale.  Part  of  that  bargain  was, 
that  the  debt  due  from  plaintiff  was 
to  gro  in  part  payment  by  defendant  to 
him,  but  no  actual  payment  of  money 
was  made  by  either,  nor  was  any  re- 
ceipt given  by  defendant  for  plain- 
tiff's debt  to  him.  The  groods  were 
supplied  to  defendant,  who  returned 
them  as  inferior  to  sample,  and  the 
jury  found  that  he  had  never  accept- 
ed them.  Verdict  for  defendant: — 
Heldj  on  motion  for  a  new  trial,  that 
nothing  had  been  given  in  earnest  to 


bind  the  bargain,  or  in  part  of  payment, 
within  29  Car.  2,  c  3,  s.  17,  so  as  to 
make  the  contract  binding  on  the 
buyer.     Walker  v.  Nussey,  802 


GUARANTEE. 

See  Principal  and  Surety. 

Constrttction  of — Variance. 

Declaration  in  assumpsit  on  a  gua- 
rantee stated,  that  the  defendant  pro- 
mised the  plaintiffs  to  guarantee  to 
them  the  due  acceptance  and  payment 
of  two  bills  of  exchange  drawn  by  K., 
being  the  amount  of  an  invoice  of  the 
plaintiffs  of  goods  shipped  by  them ; 
and  that,  as  the  defendant  had  not 
then  heard  from  K.  if  the  invoice  had 
been  found  correct,  the  defendant  was 
to  have  **  the  reserve  customary  under 
such  circumstances."  The  terms  of 
the  guarantee  were,  that  the  defend- 
ants guaranteed  the  due  acceptance 
and  payment  of  the  bills,  &c.,  and  it 
proceeded  thus : — ^'  As  we  have  not 
heard  from  Mr.  K.  if  your  invoice 
has  been  found  correct,  we  claim  thig 
reserve  as  customary  under  such  cir- 
cumstances." It  appeared  that  the 
invoice  was  in  fact  correct: — Held. 
that  there  was  no  variance. 

A  party  who  guarantees  the  due 
payment  of  a  bill  of  exchange  by  the 
acceptor,  is  liable  for  interest  upon  it, 
if  it  be  not  paid  when  due.  Aekermann 
V,  Ekrensperger^  99 

HERALD. 
See  Arrest,  2. 

HERIOT. 
See  Plbadino,  IV,  1. 

HUSBAND  AND  WIFE. 

Sets  Bakkruptct. 
Pleading,  HI,  I. 
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INCLOSURE  ACT. 
See  EtidbncBi  4. 

INFANT. 

Lease  by. 

H.  T.  being  seised  in  fee  of  certain 
premises^  devised  the  same  to  his  son 
W.  T.  for  life,  with  remainder  to  the 
issue  of  W.  T.  as  tenants  in  common 
in  fee.  In  April,  1845,  W.  T.  died, 
having  by  will  appointed  executors, 
who  managed  the  estate  for  the  infant 
children  of  W.  T.,  and,  in  the  years 
1845  and  1846,  received  rent  from 
the  defendant,  who  had  been  in  pos- 
session prior  to  the  death  of  W.  T. : 
— Heldy  that  the  acts  of  the  executors 
did  not  bind  the  infant  children,  and 
that  the  latter  might  maintain  eject- 
ment against  the  defendant  without 
any  previous  notice  to  quit  or  demaiid 
of  possession.  Doe  d.  Thomae  v. 
Bobertif  778 

INFERIOR  COURT. 

(1).  Justification  under  Process  of. 

In  trover,  the  defendant  pleaded, 
that  the  supposed  grievance  was  coiii- 
mitted  after  the  passing  of  the  7  Vict. 
c.  19,  and  within  the  juiisdiction  of  the 
inferior  court  thereinafter  mentioned ; 
and  that,  before  and  at  the  time  of  the 
grievance,  the  defendant  had  been 
duly  appointed  to  act  as  a  bailiff  in 
the  execution  of  the  process  of  the 
Court  of  the  Tolzey  of  Bristol,  which 
then,  and  at  the  time  of  the  passing  of 
the  said  act  of  Parliament,  had,  by 
charter,  jurisdiction  for  the  recovery 
of  debts  and  damages  in  personal 
actions  arising  within  the  city  and 
county  of  Bristol ;  and  the  defendant 
then  became  and  was,  and  thenceforth 
until  and  at  &c.  was  a  bailiff  of  the 
said  court;  and  that  no  notice  of 
action  was  given  to  him  pursuant  to 
the  said  act: — Held,  on  demurrer, 
first,  that  the  plea  brought  the  defend- 
ant within  the  protection  of  the  8th 


section  of  the  act ;  secondly,  that  the 
jurisdiction  of  the  inferior  court  was 
sufficiently  shewn;  thirdly,  that  the 
defendant's  duty  as  bailiff  was  suffi- 
ciently set  forth.  Braham  v.  JFat' 
kins,  77 

(2).  lAabiUty  of  Plaintiff  tn,  for 

Trespass. 

Where  it  is  the  regular  course  of 
proceeding  of  an  inferior  court,  on  a 
vbrdict  being  found  therein,  for  the 
judges  of  the  court  to  issue  execution 
for  the  debt  in  case  of  non-payment, 
and  levy  the  amount,  the  fact  of  the 
plaintiff's  bringing  his  plaint  in  the 
inferior  court,  and  not  countermand- 
ing the  execution,  renders  him  liable 
in  trespass  for  the  seizure,  unless  he 
justify  *  under  the  process  of  the  in- 
ferior court.   Coomer  v.  Latham,  713 

INJUNCTION. 

For  cutting  Trees  in  Royal  Forest* 

An  information,  filed  by  the  At- 
tomey-Greneral,  suggested  that  an  in- 
formation had  been  previously  filed 
against  the  defendant  for  an  incroach- 
ment  by  him  on  the  Royal  Forest  of 
Waltham,  by  enclosing  land  therein 
(about  twelve  acres)  with  a  ditch  and 
fence,  and  that,  pending  the  judgment 
of  the  Court  on  a  demurrer  in  that 
cause,  the  defendant  had  very  lately 
commenced  cutting  down  and  clear- 
ing away  all  the  holly  trees  and 
underwood  on  the  land  so  inclosed 
by  him,  such  trees,  &c.  being  part 
of  the  vert  and  covert  of  the  forest. 
The  present  information  prayed  that 
the  defendant  might  be  restrained 
from  cutting  any  more  trees  or  under- 
wood growing  in  the  forest.  The 
answer  stated  that  the  defendant  was 
seised  in  fee  of  the  locus  in  quo  by 
having  bought  it  three  years  ago,  and 
that  it  was  not  part  of  or  within  the 
forest,  and  that  he  cut  the  holly  trees 
and  underwood  at  the  proper  season 
M  M  M  6 
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and  in  the  course  of  the  proper 
management  of  the  estate,  as  it  had 
heen  cut  for  the  last  twenty  years : — 
Heldy  that  the  vert  of  a  forest  is  a 
necessary  part  of  it ;  still  as  no  irre- 
parable injury  to  the  vert  was  shewn 
in  this  case,  the  act  of  the  defendant, 
assuming  the  locus  in  quo  to  be  with- 
in the  forest,  was  a  trespass  in  the 
nature  of  waste,  which  might  be  oom- 
pensated  in  damages,  and,  therefore, 
that  no  injunction  could  be  granted. 
AtL'Qen.  ▼.  HaUett,  569 

INSURANCE  (MARINE). 
Defnation. 

Insurance  on  ship,  at  and  from 
Liverpool  to  ports  and  places  in  China 
and  Manilla,  all  or  any,  during  the 
ship's  stay  there  for  any  purposes,  and 
from  thence  to  her  port  or  ports  of 
calling  and  discharge  in  the  United 
Kingdom,  with  liberty  to  call  and  stay 
at  all  or  any  ports  or  places  on  either 
side  of  and  at  the  Cape  of  Grood  Hope. 
The  ship  sailed  from  Liverpool  direct 
to  a  port  in  China,  having  on  board  a 
cargo  for  that  port  and  Manilla ;  from 
thence  she  proceeded  to  Manilla,  and 
there  discharged  the  remainder  of  her 
outward  cargo.  At  Manilla,  the  cap- 
tain took  on  board,  on  freight,  230 
chests  of  opium  for  Tongkoo,  another 
port  in  China,  (not  being  thereby  a 
tenth  part  laden),  and  sailed  for 
Tongkoo,  there  to  seek  a  freight  for 
the  United  Kingdom,  and  on  her 
voyage  thither  was  lost  by  perils  of 
the  seas.  Tongkoo  is  quite  out  of 
the  direct  course  from  Manilla  to  the 
United  Kingdom: — Held^  that  the 
words  '^  from  thence,"  in  the  policy, 
meant  not  '<  from  Manilla  "  only,  but 
<<  from  ports  or  places  in  China  and 
Manilla,  all  or  any;"  and  that  the 
sailing  from  Manilla  to  Tongkoo,  for 
the  purpose  of  seeking  a  homeward 
cargo,  was  not  a  deviation.  Ashley  v. 
Pratt f  471 


INTEREST. 

(1).  JFhen  recoverable  in  Coveiumt, 

The  Great  Western  Railway  Com- 
pany grranted  to  the  plaintiffs  deben- 
ture bonds  in  the  following  form : — 
"  By  virtue  of  an  act  passed  &c.,  we, 
the  Great  Western  Railway  Company, 
in  consideration  of  1000/.  to  us  paid  by 
T.  P.  and  W.  G.,  do  assign  to  the 
said  T.  P.  and  W.  G.  the  said  under- 
taking,  and  all  future  calls,  and  all 
the  estate,  right,  title,  and  interest  of 
the  said  company  in  and  to  the  same, 
to  hold  unto  the  said  T.  P.  and  W.  6^ 
until  the  said  sum  of  1000/.,  together 
with  all  interest  for  the  same  after 
the  rate  of  51.  per  cent,  payable  as 
hereinafter  mentioned,  shall  be  fully 
paid  and  satisfied;  and  it  is  hereby 
stipulated  that  the  said  principal  sum 
of  1000/.  shall  be  repayable  and  re- 
paid on  the  15th  of  January,  1844, 
and  that  in  the  meantime  the  said 
company  shall,  in  respect  of  interest 
as  aforesaid  on  the  said  principal  sum, 
pay  to  the  bearer  of  the  coupons  or 
interest-warrants  the  several  sums 
mentioned  in  such  warrants  respect- 
ively, at  the  times  specified  therein." 
In  January,  1844,  the  previous  in- 
terest having  been  duly  paid,  the  last 
of  the  coupons  or  interest-warrants 
was  presented,  and  the  interest  paid 
to  the  plaintiffs ;  but  the  company  did 
not  then  pay  the  principal,  or  give 
notice  to  the  plaintiffs  that  they  were 
ready  to  pay  it : — Held^  that  the  plain- 
tiffs were  entitled,  in  an  action  of  cove- 
nant, to  recover  interest  from  the  15th 
of  January,  1844,  to  the  time  of  the 
payment  of  the  principal.  Price  v. 
Great  Western  Railway  Co.,       244 

(2).  On  Judgment  Debt  J  from  what 
Time  it  runs. 

Interest  runs  on  a  judgment  debt, 
under  the  stat.  1  &  2  Vict.  c.  110, 
s.  17,  from  the  time  of  the  entry  of 
the  incipitur,  and  not  merely  from  the 


LEASE. 
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final  completion  of  the  judgment,  after 
the  taxation  of  costs.  Newton  v. 
Grand  Junction  Railway  Co^       139 

lOU. 

See  Account  Stated. 

JUDGMENT. 
See  Interest,  2. 

LANDLORD  AND  TENANT. 

See  Pleading,  VI,  2. 

Waste. 

(I).  Contract  to  repair^  Construe^ 
turn  of. 

Defendant,  on  becoming  tenant  to 
plaintiff  of  a  farm  and  out-buildings, 
agreed  to  keep  the  same,  and  at  the 
expiration  of  the  tenancy  to  deliver  up 
the  same,  in  good  repair^  order,  and 
condition.  Breach,  that  he  did  not 
keep  and  deliver  up  the  farm,  &c.,  in 
good  repair,  &c. : — Heldy  that,  on 
this  contract  to  keep  the  premises  in 
good  repair,  the  tenant  was  bound  to 
put  them  in  that  condition,  and  that 
he  was  not  justified  in  keeping  them 
in  bad  repair  because  he  found  them 
in  that  condition ;  but  the  extent  of 
that  repair  was  to  be  measured  by 
their  age  and  class*    Payne  v.  Hainey 

541 

LEASE. 

See  Infant. 

(1).  Lease  or  Agreement — Stamp. 

By  7  &  8  Vict,  c  76,  s.  4,  (in 
force  from  and  after  the  Slst  of  De- 
cember, 1844,  and  repealed  by  8  &  9 
Vict.  c.  106,  from  the  1st  of  October, 
1845),  it  was  enacted,  that  no  lease 
in  writing  of  any  freehold,  copyhold, 
or  leasehold  land  should  be  valid, 
unless  the  same  should  be  made  by 
deed,  but  that  any  agreement  in 
writing  to  let  any  such  lands  should 
be  valid  and  take  effect  as  an  agree- 
ment to  execute  a  lease.    By  a  docu- 


ment, dated  the  drd  of  July,  1845, 
and  purporting  to  be  a  memorandum 
of  agreement,  (made  while  that  sec- 
tion was  in  force),  M.  agreed  to  let 
and  B.  to  take  certain  rooms  in  a 
house  from  the  7th  day  of  that  month, 
for  the  monthly  rent  of  36^.,  to  be 
paid  every  four  weeks : — Held^  that  it 
was  only  an  agreement  to  execute  a 
lease,  and  was  well  admitted  in  evi- 
dence as  such  agreement  without  a 
stamp,  being  of  no  certain  value  above 
11.  16«. 

Quare,  whether,  since  the  repeal  of 
7  &  8  Vict.  c.  76,  s.  4,  by  8  &  9  Vict, 
c.  106,  such  a  memorandum  would  re- 
quire a  stamp  of  11.  15«.,  as  a  lease, 
under  55  Geo.  3,  c.  184,  sched.,  part  1, 
tit.  Lease.    Burton  v.  Beevelly     307 

(2).  Construction  of  Contract  for 
Assignment  of. 

A.,  the  lessee  for  years  of  premises, 
under  a  lease  containing  a  stipulation 
that  all  improvements  made  by  him 
were  to  belong  to  the  lessor  at  the 
end  of  the  lease,  except  any  green- 
house he  might  erect,  bargained  with 
B.  to  assign  the  lease  to  him,  and  to 
sell  him  a  g^een-house  which  he  had 
erected,  and  which  was  afSxed  to  the 
freehold,  together  with  the  furniture, 
crops  of  fruit,  and  plants  therein,  for 
a  certain  sum.  B.  was  let  into  pos- 
session of  the  green-house  and  its 
contents,  but,  owing  to  a  difficulty  in 
obtaining  the  lessor^s  consent,  no  as- 
signment of  the  lease  was  made  to 
him : — Heldy  that  the  contract  was  an 
entire  one  for  the  assignment  of  the 
lease  and  the  sale  of  the  green-house, 
and  that  until  the  lease  was  assigned 
B.  could  not  be  sued  by  A.  for  the 
price  of  the  green-house.  Sleddon  v. 
CruiAshank,  71 

LEGACY. 

Action  fory  when  maintainable. 

The  defendant,  as  the  agent  of  an 
executor,  wrote  to  a  legatee  informing 
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LIBEL. 


him  of  his  legacy  and  ito  amount, 
and  stating  that  he  would  remit  it  in 
any  way  the  legatee  might  suggest. 
He  transacted  the  business  necessary 
for  the  transfer  of  the  legacy,  and  re- 
mitted to  the  legatee  the  amount  of 
the  legacy  minus  a  sum  deducted  for 
expenses : — Heldy  that  the  defendant 
was  not  liable  to  the  l^^atee,  in  an 
action  for  money  had  and  received, 
for  the  sum  so  deducted.  Barlow  ▼. 
Browne^  126 

LIBEL. 

(1).  Action  for  J  after  Motion  for 
Criminal  In/omuition, 

Where  a  rule  nisi  obtained  for  a 
criminal  information  for  a  libel,  ip  the 
Queen's  Bench,  is  discharged  on  shew- 
ing cause,  the  applicant  may  bring  an 
action  in  another  court  for  the  publi- 
cation of  the  same  libel.  Wakeley  v. 
Cooke,  822 

(2).  Pleadings  in. 

1.  In  case  for  libel,  the  declaration 
alleged  the  libel  to  be,  that  plaintiff 
sought  admission  to  a  club  held  in  the 
town  of  P.,  and  g^ve  an  entertainment 
a  few  days  before  he  was  to  be  elected 
as  he  thought ;  that  three  days  after 
he  stood  the  ballot  and  was  black- 
balled ;  that  next  morning  he  bolted^ 
and  some  of  the  poor  tradesmen  had 
to  lament  the  fashionable  character  of 
his  entertainment.  Flea,  that  plain- 
tiff did  suddenly  leave  and  quit  the 
town  of  P.  without  paying  every  one 
and  all  of  the  debts  contracted  by  him 
with  divers  persons  in  the  said  town, 
and  without  notice  to  them,  and  with 
intent  to  defraud  and  delay  some  of 
the  last-mentioned  persons,  whereby 
the  said  persons  remained  unpaid  and 
defrauded : — Held  bad  on  special  de- 
murrer, for  not  stating  the  names  of 
the  persons  alleged  to  have  been  de- 
frauded. 

The  declaration  also  averred,  that 
the  libel  used  the  words  **  black-legs** 


and  '<  black-sheep"  to  denote  persons 
guilty  of  fraud,  and  that  divers  per- 
sons had  formed  a  club  called  ^  The 
Royal  Western  Yacht  Club  f  that  de- 
fendant, intending  to  cause  it  to  be 
believed  that  plaintiff  was  a  confeder- 
ate of  persons  guilty  of  fraudulent  play 
at  canis,  and  of  being  black-legs  and 
black-sheep  m  the  sense  aforesaid,  in 
a  certain  newspaper,  &c^  published  of 
and  eoneeming  the  phnntiff  the  fol* 
lowing  libel:  "Royal  Western  Yacht 
Club. — Expulsion  of  two  black-legs" 
(meaning  an  expulsion  from  the  dub 
of  two  persons  being  black-legs  in  the 
sense  in  which  that  word  was  used  as 
aforesaid).  The  declaration  then  al- 
leged, that  suspicion  had  attached  to 
two  members  (meaning  the  aforesaid 
two  persons)  of  the  club,  owing  to 
two  gentlemen  having  been  plucked 
at  cards,  at  the  residence  of  one  of  the 
two  suspected  members,  in  a  manner 
seeming  to  indicate  foul  play;  that  in- 
quiry took  place,  which  resulted  in  ex- 
pelling the  two  suspected  persons; 
that  a  person,  known  to  be  a  confede- 
rate of  the  expelled  parties,  sought 
admission  into  the  club.  His  name 
was  O'B.  (meaning  thereby  the  plain- 
tiff) : — Held,  on  motion  in  arrest  of 
judgment,  that,  as  the  matter  shewn  to 
be  libellous  by  prefatory  averment  was 
so  coupled  with  inuendoes  in  the  decla- 
ration as  to  shew  it  to  have  been  pub- 
lished by  the  defendant  of  and  con- 
cerning the  plaintiff,  the  declaration 
need  not  aver  it  to  be  also  published 
of  and  concerning  the  Royal  Western 
Yacht  Club,  or  any  other  part  of  the 
prefatory  averment.  O'Brien  v.  Cle^ 
tnent,  159 

2.  A  libellous  paragraph  published 
of  the  plaintiff  in  a  newspaper  stated 
(in  substance)  that  he  was  a  confeder- 
ate of  black-legs ;  that  he  had  sought 
admission  into  a  Yacht  Club ;  that  he 
gave  an  entertainment  in  the  expecta- 
tion of  being  elected,  but  was  black- 
balled, and  the  next  morning  hoUedj 
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aqd  some  of  the  tradesmen  of  the 
town  had  to  lament  the  fashionable 
character  of  his  entertainment.  A 
plea  of  justification^  after  alleging 
facts  to  shew  that  the  plaintiff  was  the 
confederate  of  persons  who  had  been 
guilty  of  cheating  at  cards,  and  the 
facts  of  his  giving  an  entertainment* 
and  of  his  being  black-balled,  as  men- 
tioned in  the  libel,  &c.,  stated  that  on 
the  following  morning  ''he  quitted 
the  town  and  neighbourhood,  leaving 
divers  of  the  tradesmen,  to  whom  he 
owed  money,  unpaid,"  (naming  them) : 
^-Held  bad,  inasmuch  as  such  gvt7- 
ting  might  be  innocent,  and  witnout 
any  intention  to  defraud.  O'Brien  v. 
Bryant  J  168 

LIMITATION  ACT. 

(1).  Construction  of • 

Replevin  for  distraining  a  cart  on 
13th  May,  1845.  Avowry,  (under 
1 1  Geo.  2,  c.  19,  s.  22),  that  the  locus 
in  quo  was  parcel  of  a  tenement  called 
H.,  holden  of  the  manor  of  S.  M.,  by 
fealty  and  rent  of  9«.  yearly,  to  be  paid 
at  Old  Michaelmas  in  every  year,  of 
which  manor  defendant,  at  the  time 
when  &C.,  was  the  owner;  and  that,  be- 
cause defendant  occupied  the  locus  in 
quo  at  the  time  when  &c.,  and  because 
il,  14«.  of  the  rent  aforesaid  for  six 
years,  ending  at  Old  Michaelmas, 
1844,  was  in  arrear,  defendant  well 
ayo^s  the  taking  the  said  cart,  &c. 
Pleas  in  bar — first,  that  the  locus  in 
quo  was  not  parcel  of  the  manor  of 
S.  M*;  second,  that  it  was  not  holden 
of  that  manor ;  third,  that  defendant 
was  not  owner  and  possessed  of  that 
manor ;  fourth,  that  no  rent  was  in 
arrear.  Issues  thereon.  H.  farm 
was  holden  of  the  manor  of  S.  M.,  at 
an  ancient  freehold  rent  of  9«.  per 
annum,  payable  at  Michaelmas,  yearly. 
All  arrears  to  Michaelmas,  1824, 
were  paid  in  January,  1825.  No 
other  payment  took  place,  but^  after 


repeated  applications  for  the  rent  in 
several  years  before  Michaelmas,  1 844, 
the  lord  distrained  in  May,  1845^  for 
six  years'  rent  due  at  Michaelmas, 
1844: — Heldy  first,  that,  by  the  ope- 
ration of  i)  &  3  Will.  4,  c.  27,  sec- 
tions 2,  3,  and  34,  the  rent  was  ex- 
tinguished by  the  lapse  of  twenty 
years  from  the  day  on  which  the  last 
payment  was  made;  and,  secondly,  that 
the  bar  thus  interposed  by  that  statute 
of  limitations  need  not  be  specially 
pleaded,  and  might  be  given  in  "evi- 
dence on  the  plea  in  bar  of  non  te- 
nuit. 

In  replevin,  the  judge's  opinion  at 
the  trial  was  in  favour  of  the  defend- 
ant, so  that  he  had  no  occasion  to  ten- 
der a  bill  of  exceptions ;  but  leave  was 
given  to  move  to  enter  a  verdict  for 
the  plaintiff.  The  Court  afterwards 
entered  a  verdict  for  the  plaintiff.  The 
effect  was  to  extinguish  the  rent,  the 
subject-matter  of  ^e  avowry,  without 
leaving  any  means  of  reviewing  the 
judgment.  The  Court  inclined  to 
grant  a  new  trial,  but  recommended  a 
special  verdict,  in  order  to  carry  the 
case  at  once  into  a  court  of  error, 
which  was  afterwards  consented  to, 
on  terms.      Owen  v.  Be  Beauvoir^ 

547 

(2).  Pleadings  on. 

In  trespass  qu.  cl.  freg.,  the  de- 
fendant pleaded  specially,  deducing 
title  to  the  locus  in  quo,  under  an  in- 
closure  act,  in  J.  S.,  and  alleging  that 
J.  S.  thereupon  became  and  continued 
possessed  thereof  until  just  before  the 
time  when  &c.,  and  the  defendant  then 
justified  the  trespasses  as  the  servant 
of  J.  S.,  and  by  his  command.  The 
plaintiff  replied,  that  the  defendant 
entered  and  committed  the  trespasses 
after  the  passing  of  the  Limitation 
Act,  3  &  4  Will.  4,  c.  27 ;  that  the 
entry  was  made  to  recover  the  close 
in  which  &c. ;  and  that  the  right  to 
make  ^ncb  entry  did  not  first  accrue 


910     LIMITATION  ACT. 


LONDON  COAL  ACT. 


to  J.  S.,  or  to  the  defendant,  or  any 
person  through  whom  J.  S/or  the  de- 
fendant claimed,  within  twenty  years 
next  before  such  entry : — Held  good, 
on  special  demurrer,  and  that  it  was 
not  necessary  to  set  forth  the  particu* 
lar  mode  in  which  the  estate  of  J.  So 
or  the  party  through  whom  he  claim- 
ed, had  determined.     Jones  v.  Janes, 
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(3),  Entry  o/Reversioner,  when  barred 
— Satisfied  Terms  Act. 

In  1784,  premises  were  leased  to 
H.  J.  for  three  lives.  H.  J.  by  his 
will  devised  all  his  estate  and  interest 
in  the  premises  to  his  wife,  A.  J.,  her 
heirs  and  assigns.  A.  J.  in  1 793  con- 
veyed the  estate  so  devised  to  her  to 
her  son,  R.  J.,  and  the  heirs  of  his 
body,  with  a  proviso  that  if  he  should 
have  no  child  living  at  his  death,  the 
limitation|  thereby  made  should  cease, 
and  the  estate  should  revert  to  A.  J., 
her  heirs  and  assigns.  In  1811,  R. 
J.  purchased  the  reversion  in  fee  in 
the  premises,  expectant  on  the  lease 
for  lives,  which  was  duly  conveyed  to 
him ;  and  at  the  same  time  an  old  sa- 
tisfied term  of  5000  years  affecting 
the  premises  was  assigned  to  a  trustee 
for  him,  to  attend  the  inheritance.  R. 
J.  died  in  1812,  without  issue,  leaving 
his  nephew,  L.  J. ,  his  heir-at-law,  and 
the  heir-at-law  of  A.  J.  The  lease 
for  lives  determined  in  1835.  For 
upwards  of  twenty  years  from  the 
death  of  R.  J.  the  premises  were  held 
adversely  to  L.  J. : — Held,  that  his 
right  of  entry  was  barred  thereby,  and 
that  he  had  not  a  new  right  of  entry 
on  the  determination  of  the  lease  for 
lives  in  1835.  Held,  also,  that  since 
the  Stat.  8  &  9  Vict.  c.  112,  the  out- 
standing term  would  have  been  no  de- 
fence to  an  ejectment  by  L.  J.,  or  any 
person  claiming  under  him. 

That  branch  of  the  drd  section  of 
the  Limitation  Act,  3  &  4  "^11.  4,  c 
27,  which  relates  to  estates  in  rever- 


sion, expectant  on  the  determination 
of  a  particular  estate,  applies  only  to 
cases  where  another  person  than  the 
reversioner  is  entitled  to  the  particu- 
lar estate.   Doe  d.  Hall  v.  MouUdaU, 
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LIMITATIONS  (STATUTE  0F> 

See  Banker. 
Process,  3. 

Acknowledgment, 

An  admission  by  a  bankrupt  in  his 
balance-sheet  will  not  take  a  debt  out 
of  the  Statute  of  Limitations  as  against 
his  assignees. 

An  admission  in  an  unsigned  letter, 
written  and  sent,  by  direction  of  the 
assignees  of  a  bankrupt,  by  an  ac- 
countant employed  by  them  to  wind 
up  the  affairs  of  the  bankrupt  estate, 
will  not  take  a  debt  of  the  bankrupt 
out  of  the  Statute  of  Limitations. 
Pott  V.  Clegffy  321 

LIQUIDATED  DAMAGES. 
See  Covenant,  1. 

LONDON  COAL  ACT. 

Stat  1  &  2  Will.  4,  c.  Ixxvi,  s.  54, 
directs  carmen  of  waggons,  &c,  in 
which  coals  are  carried  in  sacks  for 
delivery  to  purchasers  in  London,  &&, 
to  weigh,  if  required,  each  sack  **  with 
the  coals  therein,  and  afterwards  to 
weigh  in  like  manner  each  sack  with- 
out any  coals  therein  :*' — Held^  that  to 
weigh  each  sack  of  coals  in  one  scale 
against  weights  in  the  other  scale  equal 
to  the  proper  weight  of  a  sack  of  coals, 
together  with  an  empty  sack,  is  not  a 
legal  weighing  within  the  act. 

The  same  act  (s.  47)  required  a  sel- 
ler's ticket  to  be  delivered  to  the  pur- 
chaser of  coals,  imposing  a  penalty  of 
not  exceeding  20/.  on  neglect,  and  (s. 
77)  enacted,  that  all  penalties  not  ex- 
ceeding 25/.  should  be  levied  and  re- 
covered before  any  justice  or  justices 


MINING  COMPANY. 


MONEY  HAD  ETC.       911 


of  the  peace.  Stat.  1  &  2  Vict  c.  ci, 
repealed  so  much  of  the  act  of  I  &  2 
Will.  4  as  related  to  the  delivery  of  a 
seller's  ticket,  and  proceeded  by  a  new 
enactment  (s.  3)  to  require  a  certain 
form  of  a  seller  s  ticket  to  be  delivered, 
under  a  penalty  not  exceeding  20/., 
but  did  not  subjoin  any  provision  for 
recovering  the  penalty  by  any  indivi- 
dual:— Heldy  that  no  action  could  be 
maintained  for  this  penalty  by  the 
buyer  of  coals,  where  no  seller's  ticket 
was  delivered.    Meredith  v.  Holman^ 
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MALICIOUS  ARREST. 
Action  for — Declaration, 

The  only  foundation  of  an  action 
for  a  malicious  arrest,  under  the  I  & 
2  Vict.  c.  110,  is  that  the  plaintiff  has 
obtained  the  judge's  order  for  the  ca- 
pias hj  falsehood  or  fraud.  The  de- 
claration must  therefore  shew  that. 

But,  after  verdict^  a  declaration 
was  held  sufficient,  which  alleged  that 
the  defendants,  not  having  any  rea- 
sonable or  probable  cause  to  believe 
that  the  plaintiff  was  about  toquitEng- 
land,yaZ«e/y  and  maliciously,  and  with- 
out any  reasonable  or  probable  cause, 
caused  and  procured  a  judge  to  make 
an  order  for  a  capias  against  the  plain- 
tiff, and  falsely  &c.,  by  colour  of  the 
said  order,  caused  a  capias  to  be  sued 
out  thereon,  and  the  plaintiff  to  be  ar- 
rested under  it.     BanieU  v.  Fielding^ 

200 

MINING  COMPANY. 

Liability  ofy  on  Bills  accepted  by  re* 
sident  Director. 

By  the  deed  of  association  of  a 
mining  company,  it  was  provided,  that 
the  affiurs  of  the  company  should  be 
managed  by  a  committee  of  seven 
shareholders,  called  managing  di- 
rectors; and  they  were  empowered, 
at  their  meetings,  to  vote  by  proxy ; 
and  B.  was  appointed  the  resident  di- 


rector or  manager,  to  superintend  the 
mine  and  the  local  concerns  thereof, 
hire  workmen,  provide  machinery, 
&c,  but  subject  to  the  instructions  he 
might  from  time  to  time  receive  from 
the  managing  directors,  to  whom  he 
was  to  transmit  monthly  accounts  of 
the  ore  raised,  wages  paid,  &c.,  and  a 
full  statement  of  all  debts  and  liabi- 
lities due  from  the  company ;  with  a 
proviso  that  he  should  not  expend  or 
engage  the  credit  of  the  company  for 
any  sum  exceeding  50/.  in  any  one 
month,  without  the  express  authority 
in  writing  of  three  of  the  managing 
directors : — Held^  that  this  deed  did 
not  authorise  B.  to  draw  or  accept 
bills  of  exchange  in  the  name  of  the 
company,  even  for  the  necessary  pur- 
poses of  the  mine,  without  the  ex- 
press authority  of  the  managing  di- 
rectors. Heldy  also,  that  a  managing 
director,  who  was  represented  at  a 
meeting  of  directors  by  proxy,  was 
not  bound  by  a  resolution  of  the  di- 
rectors present  at  such  meeting,  au- 
thorising the  resident  director  to  ac- 
cept bills  for  the  company.  Brown 
V.  ByerSf  252 

MONEY  HAD  AND  RECEIVED. 

See  Turnpike  Act. 

S.,  the  owner  of  a  farm,  orally  em- 
ployed defendant  to  sell  it  for  him. 
Defendant,  without  naming  the  seller, 
agreed,  by  written  memorandum,  to 
sell  the  farm  to  the  plaintiff  for  2700/., 
and  gave  instructions  to  an  attorney 
to  prepare  a  contract  of  sale  by  S.  to 
plaintiff.  Plaintiff  paid  defendant 
100/.  deposit  in  part  of  the  purchase- 
money,  and  afterwards  signed  the  con- 
tract for  sale  by  S.  to  himself,  by 
which  contract  he  agreed  to  pay 
down  immediately  on  its  execution 
100/.  as  a  deposit,  for  which  S.  un- 
dertook to  pay  interest  at  4/.  per  cent, 
till  the  completion  of  the  purchase. 
The  contract  was  afterwards  rescind- 
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ed  for  vaot  of  title  in  the  sellery  S. 
Defendant,  before  he  bad  notice  of 
the  rescinding,  paid  S.  50/.,  and  re* 
tained  tbe  other  50/.,  though  without 
the  consent  of  S.,  under  an  agreement 
by  S.  to  give  him  one-half  of  any 
amount  above  260Q/.  which  defend- 
ant might  get  for  the  farm : — Meldf 
that  plaintiff  could  not  recover  any 
part  of  the  100/.  from  ;^defendant. 
Hurley  v.  Baker,  26 

MONEY  PAID. 

The  plaintiff  accepted  a  bill  for  25/. 
for  the  accommodation  of  F.,  who  was 
pressed  at  the  time  by  the  defendant, 
a  sheriff's  officer,  for  seven  guineas, 
claimed  as  being  due  for  possession- 
money.  F.  was  to  get  the  bill  dis- 
counted by  the  defendant  or  else- 
where, and  to  give  the  plaintiff  the 
surplus  above  the  seven  guineas.  He 
deposited  it  with  the  defendant  as  a 
security  for  that  sum,  the  defendant 
knowing  the  circumstances,  and  that 
the  plaintiff  had  had  no  value  for  his 
acceptance.  The  defendant  indorsed 
it  over,  and  kept  the  proceeds.  The 
holder  sued  the  plaintiff,  who  there- 
upon paid  him  the  whole  amount  of 
the  bill : — Held^  that  the  plaintiff  had 
no  right  of  action  against  the  defend- 
ant as  for  money  paid  to  his  use  on  a 
request  implied  by  law ;  but  that  his 
remedy  was  against  F.,  on  an  implied 
contract  to  indemnify  the  plaintiff  for 
lending  him  his,  the  plaintiff's,  accept- 
ance.    A^prey  y.Levy^  851 

MORTGAGE. 

Stamp, 

In  1773,  J.  J.  mortgaged  premises 
in  fee  to  M.  to  secure  1000/.,  with 
the  usual  proviso  for  redemption  on 
payment  &c.,  and  without  any  power 
of  sale.  In  1887,  by  indenture  be- 
tween R.  J.,  the  heir-at-law  of  J.  J., 
of  the  first  part ;  R.,  the  devisee  of 
M.,  of  the  second ;  and  ll.,  pf  t]if 


third;  reciting  that  the  1000/.  was 
still  due  to  R.,  and  th|U  H.  had 
agreed  to  pay  it  off,  and  had  advanced 
to  R.  J.  1723/.  more;  R.,  in  consi- 
deration of  the  )  000/.,  and  R.  J.,  con- 
veyed the  same  premises  to  H.  in  fee, 
subject  to  a  proviso  for  redemption  on 
payment  of  2723/.  and  interest,  with 
a  covenant  by  R.  J.  to  pay  that  sum 
on  a  day  different  from  tiiat  limited  in 
the  deed  of  1773,  and  a  power  of 
sale  in  case  of  non-payment  of  the 
said  sum  of  2723/.  and  interest,  or 
any  part  thereof,  on  the  day  thereby 
limited  for  payment  thereof: — Held^ 
that  this  deed  required  an  ad  valorem 
stamp  in  respect  of  the  1723/.,  and 
also  a  deed  stamp  in  respect  of  the 
new  security  taken  for  thp  1000/. 
Humbereion  v.  JoneSf  768 

MORTMAIN  ACTS. 

A  testator  devised  houses  to  trus- 
tees upon  trust  for  sale,  and  to  apply 
the  proceeds  to  pay  legacies  of  50/. 
to  each  of  three  charitable  and  reli- 
gious institutions.  He  also  gave  le- 
gacies to  other  persons,  and  made  his 
brother  residuary  legatee :  —  Heldt 
that  the  trust  estate  was  not  avoided 
by  the  Statute  of  Mortmain,  9  Geo.  2, 
c.  36,  though  the  houses  went  to  the 
heir-at-law,  and  not  to  the  charitable 
uses.    Doe  d.  Chidgey  v.  Harris^  517 

NEW  ASSIGNMENT. 
See  Pleading,  VI,  1. 

NEW  TRIAL. 

See  Evidence,  4. 
Practice,  4. 

PARTICULAR  S  (OF  DEMAND). 

See  Tithes. 

In  jdcfionsjfbr  Railway  Surveys. 

In  f^itions  by  engineers  and  other 
persons  employed  in  constructing  rail- 
ways, the  particulars  of  deman4  must 
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be  as  specific  as  it  is  possible  for  the 
plaintiffs  to  make  them ;  and  a  mere 
statement  of  aggregate  sums  claimed 
in  respect  of  tavern  bills,  assistant  sur- 
veyors, &c.,  finding  surveyors,  meet- 
ing and  arranging  with  solicitors,  &c*, 
will  not  suffice.    Priehard  y.  Nekon^ 

772 

PARTICULARS  (OF  SET-OFF). 

If  a  judge's  order  for  particulars  of 
set-off  directs  them  to  be  given  with 
dates,  but  the  particulars  are  delivered 
without  dates,  the  plaintiff  need  not 
object  or  take  out  a  summons  for  bet- 
ter particulars ;  and  defendant  cannot 
at  the  trial  give  evidence  of  his  set- 
off. But  afler  verdict  for  the  plain- 
ti^,  the  Court  granted  a  new  trial,  on 
an  affidavit  of  merits,  and  on  pay- 
ment of  costs  and  bringing  the  money 
into  court.     Ibbett  v.  Leaver ^      770 

PATENT. 
Exiemion  of- — Pleading. 

Held,  on  error  in  the  Exchequer 
Chamber,  affirming  the  judgment  of 
the  Court  of  Exchequer,  first,  that, 
under  the  stat.  5  &  6  Will.  4,  c.  88, 
8.  4,  an  extension  of  a  patent  may  be 
granted  by  the  Crown  to  an  assignee 
of  the  patent,  as  well  as  to  the  origi- 
nal patentee;  secondly,  that  the 
Crown  may,  under  sect.  2,  grant  new 
letters-patent  after  the  expiration  of 
the  term  of  the  original  letters-patent, 
if  the  petition  for  the  same  was  pre- 
sented before  the  expiration  of  that 
term. 

Renewed  letters-patent  were  grant- 
ed to  B.,  on  his  securing  to  A.,  the 
original  inventor,  an  annuity  of  5002. 
so  long  as  the  new  letters-patent 
should  last ;  but  if  he  should  not  se- 
cure such  annuity,  then,  upon  signifi- 
cation thereof  by  her)  Majesty,  &c., 
the  new  letters-patent  should  cease. 
In  an  action  by  B.  for  an  inftingement 
of  the  patent,  the  declaration  alleged. 


that,  from  the  making  of  the  said  let- 
ters-patent hitherto,  the  annuity  had 
been  duly  secured  to  A.,  according  to 
the  true  intent  and  meaning  of  the 
letters-*patent  :~^e/J  sufficient,  after 
verdict.    Ledaam  v.  BusaeUt       633 

PAYMENT. 
See  Chequb. 

PLEADING. 

See  Accord  and  Satisfaction. 
Action  on  the  Case. 
Amendment. 
Bankruptcy,  2. 
Bills  and  Notes,  IY. 
Condition  precedent. 
Debtor  anp  Creditor. 
Detinue. 

Inferior  Court,  I. 
Libel. 

Limitation  Act,  2. 
Malicious  Arrest. 
Patent. 
Sheriff. 
Slander,  3. 
Statute  of  Uses. 
Tithes. 

I.  Generally. 

(1).  Argumentative  Traverse. 

A  count  stated,  that  defendant  made 
his  promissory  note,  and  thereby  pro- 
mised to  pay  the  bearer  500/.  two 
months  after  date ;  that  defendant  de- 
livered the  same  to  plaintiff,  who  was 
and  still  is  the  bearer  thereof.  Plea, 
that  defendant  made  a  certain  instru- 
ment, whereby  he  promised  to  pay  to 
the  order  of  him,  the  defendant,  500/. 
as  alleged  in  the  first  count,  without 
this,  that  he  made  any  other  promis- 
sory note  whereby  he  promised  to  pay 
the  bearer  the  sum  of  money  men- 
tioned in  the  second  count,  as  in  that 
count  alleged : — Held  bad  on  demur- 
rer, as  amounting  to  an  argumentative 
denial  of  defendant  s  having  made  the 
note.    Flight  v.  Maclean^  51 
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(2).  Negative  pregnant. 

In  trespass,  where  the  defendant 
pleads  lib.  ten.  in  J.  S.,  and  justifies 
the  trespasses  as  the  servant  of  J.  S., 
and  by  his  command,  a  replication 
that  the  defendant  did  not,  as  the  ser- 
vant of  J.  S.,  and  by  his  command, 
commit  the  trespasses,  is  bad  on  spe- 
cial demurrer,  as  involving  a  negative 
pregnant.     Jones  v.  Jonea^  699 

II.  Declaration* 

Several  Counts — Demurrage, 

Since  the  General  Rule,  Hil.,  4 
Will.  4,  part  2,  art.  6,  a  count  on  a 
charterparty,  going  for  demurrage 
and  detention  of  the  ship,  cannot  be 
joined  with  an  indebitatus  count  for 
demurrage ;  and  the  latter  count  will 
be  struck  out  as  in  <<  apparent  viola- 
tion "  of  the  above  rule.  Mathewson 
V.  Bay,  329 

III.  Pleas  in  Bar. 

(1).    In  Slander  by  Husband  and 

Wife. 

To  an  action  by  husband  and  wife 
for  slander  of  the  wife,  a  plea  that 
the  female  plaintiff  was  not  the  wife 
of  the  other  plaintiff  is  a  good  plea  in 
bar.     Chantler  v.  Lindsey^  82 

(2).    Non  assumpsit^  in  Action  on 
Bill  or  Note. 

By  5  &  6  Vict.  c.  22,  s.  40,  the 
general  issue  may  be  pleaded,  and  that 
act  and  the  special  matter  given  in 
evidence,  in  defence  to  an  action  on  a 
security  ^ven  by  a  bankrupt  with  in- 
tent to  persuade  a  creditor  to  forbear 
opposing  or  consent  to  the  allowance 
of  his  certificate: — Held,  that  the 
general  issue,  non  assumpsit  (by  sta* 
tute),  may  be  pleaded  under  this  en- 
actment, in  an  action  on  a  biU  or  note, 
notwithstanding  Reg.  Gen.,  Hil.,  4 
Will.  4,  Pleadings  in  Assumpsit. 
Weeks  v.  Argent,  817 


(3).  Payment. 

In  debt,  a  plea  of  payment  of  a  snm 
of  money  in  satisfaction  of  all  the 
causes  of  action  in  the  declaration 
mentioned,  is  an  answer  as  well  to  the 
damages  as  to  the  debt.  Tristan  v. 
Barrington,  61 

(4).  Payment  into  Court. 

1.  A  plea  of  payment  into  court 
must  be  pleaded,  in  its  commencement, 
to  the  further  maintenance  of  the  ac- 
tion; and  if  it  be  pleaded  to  the  main- 
tenance of  the  action  generally,  this 
defect  is  not,  upon  special  demurrer, 
cured  by  its  concluding  to  the  further 
maintenance  of  the  action.  Bosling  v. 
Muggeridge,  181 

2.  Assumpsit.  First  count  on  a  bill 
of  exchange  for  26/.  13«.  2d.  Second 
count  for  30/.  for  money  lent,  and 
on  an  account  stated.  Fleas — ^first, 
non  assumpsit  to  the  last  count,  ex- 
cept 10/.  9«.  \d. ;  second,  plea  to  the 
whole  declaration,  except  10/.  9«.  1</., 
parcel  of  the  first  count,  and  10/.  9«.ldl, 
parcel  of  the  last  count,  payment  be- 
fore action  brought,  and  a  set-off; 
last  plea,  as  to  10/.  9«.  \d.y  parcel  of 
the  first,  and  10/.  9«.  \d.,  parcel  of  the 
last  count,  payment  into  court  of  11/, 
(See  Reg.  Gen.,  Trin.,  1  Vict)  On 
special  demurrer  to  the  last  plea,  it 
was  held  bad,  for  setting  up  as  a  de- 
fence payment  of  a  less  sum  than  the 
whole  sum  admitted  to  be  due  and 
pleaded  to,  without  other  answer  as  to 
the  difference  than  no  damages  ultra 
the  sum  paid  in. 

Where  the  declaration  has  a  count 
on  a  bill,  and  also  an  indebitatus  count 
for  the  consideration  for  the  bill,  e.  g. 
money  lent,  semble,  that,  to  prevent  the 
plaintiff  from  recovering  on  both  counts 
by  due  payment  into  court,  the  de* 
fendant  should  plead  to  both  counts, 
that  the  bill  was  given  on  account  of 
the  debt  in  the  second  count,  and 
then  allege  paym^  into  court  of  the 
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axnount  of  the  bill  and  interest.   Tat* 
tersall  ▼.  Parkinson,  752 

3.  A  plaintiff  brouglit  separate  ac- 
tions against  two  joint  contractors,  one 
of  whom  paid  300/.  into  court;  and 
the  plaintiff,  without  replying  in  that 
action,  gave  notice  of  trial  in  the  other. 
The  Court  allowed  the  defendant  in 
this  latter  action,  on  payment  of  costs^  to 
insert  on  the  record  a  plea  of  payment 
into  court  of  300/.,  without  actually 
paying  in  the  same.  Rendel  v*  Mai" 
lemm,  828 

IV.  Replication. 

(1).  Be  Injuria. 

L  In  trespass  for  taking  chattels, 
if  the  defendant  justifies  the  seizure 
under  a  heriot  custom,  the  plaintiff 
may  reply  de  injuria  absque  tali  causa. 
And  if  there  are  several  pleas  claim- 
ing several  heriots  in  respect  of  differ- 
ent tenements,  one  replication  de  in- 
juria will  suffice.  Price  v.  Wood- 
house,  1 

(2).  Departure. 

Assumpsit.  —  Declaration  stated, 
that  certain  persons  using  the  name 
and  style  of  J.  Boulcott  &  Co.,  by  that 
name  and  designation  drew  a  bill  of 
exchange  on  Messrs.  G.  and  E.  Wool- 
cott,  and  inclosed  the  said  bill  to  de- 
fendant, who  indorsed  it  to  plaintiffs. 
Averment,  that  the  drawees  did  not 
pay  the  bill  when  due.  Plea,  that  the 
plaintiffs  were  and  are  the  persons 
mentioned  in  the  count  as  using  the 
name  and  style  of  J.  Boulcott  Si  Co., 
and  as  so  making  the  bill  by  it ;  and 
that  the  indorsement  of  it  to  defendant 
was  in  fact  an  indorsement  by  plain- 
tiffs in  the  said  name  and  style  of  J. 
Boulcott  &  Co.,  and  that  they  so  in- 
dorsed it  to  him  be/ore  he  indorsed 
the  same  to  them,  averring  that  at  the 
time  of  his  so  indorsing  the  bill  to 
plaintiffs  they  were  liable  to  pay  the 
amount  to  him  according  to  their  pre- 
vious indorsement.  Replication,  af- 
ter setting  out  an  agreement  between 


the  plaintifiB  and  defendant  and  G.  and 
£.  Woolcott,  to  forbear  and  give  time 
to  them  respectively  to  pay  another 
bill  accepted  by  E.  W.,  and  after- 
wards indorsed  to  defendant,  and  by 
defendant  to  plaintiffs,  till  the  time 
for  payment  of  the  bill  declared  on  had 
elapsed,  averred  that  plaintiffs  had  for- 
borne to  sue  accordingly: — Held h&df 
on  special  demurrer,  for  departure 
from  the  declaration.  Boulcott  v. 
WoolcotU  584 

V.  Special  Bemurrer. 

Where  a  party  demurs  specially  to 
several  pleas,  &c.  on  the  samegrounds, 
the  causes  of  demurrer  to  all  after  the 
first  are  sufficiently  stated  by  saying 
that  the  plea,  &c.  is  insufficient,  *'  for 
the  like  causes  and  grounds  of  objec- 
tion which  have  been  taken  to  the 
said  — .  plea."  Braham  v.  Watkins, 

77 
VI.  In  Trespass. 

(I).  New  Assignment. 

Trespass  for  breaking  and  entering 
the  plamtiff's  close,  and  damaging  the 
fences,  he.  Plea  of  justification  un- 
der a  right  of  way.  New  assignment, 
that  the  action  was  brought  for  a  tres- 
pass on  a  certain  other  portion  of  the 
said  close,  setting  out  that  portion  by 
abuttals.  Plea  to  the  new  assign- 
ment, that,  before  the  said  time  when 
&c.,  and  whilst  the  defendant  so  had 
the  right  to  the  said  way  in  the  first 
plea  mentioned,  the  plaintiff  obstructed 
the  way  in  the  first  plea  mentioned,  by 
digging  a  trench  across  the  same;  and 
because  the  defendant  could  not  re- 
move the  obstruction,  he  did,  for  the 
purpose  of  avoiding  the  same,  and 
using  the  way,  depart  out.of  the  same, 
along  the  said  other  portion  of  the 
close  in  the  new  assignment  men- 
tioned; and  because  the  said  fences  in 
the  new  assignment  mentioned  were 
standing  on  a  portion  of  the  close  in 
the  new  assignment  mentioned,  and 
that  without  breaking  and  damaging 


9ie 


PLEADING. 


PRACTICE. 


the  same  he  could  not  go  over  the 
residue  of  the  said  dose  in  which 
&Co  he  did  necessarily  a  little  break 
and  damage  the  said  fences,  &c.  Re- 
plication, de  injuria: — Heldy  {Plattf 
B.,  dissentiente),  l3t»  that  the  right  of 
way  stated  in  the  plea  to  the  declara- 
tion was  not  admitted  by  the  plaintiff 
in  his  new  assignment;  and,  2ndly, 
that  the  right  being  re-asserted, 
though  infbrmally,  in  the  plea  to  the 
new  assignment,  it  was  put  in  issUe  by 
the  replication,  so  as  to  throw  the  onus 
of  proving  it  on  the  defendant.  Ro- 
bertson V.  Gantletty  289 

(2).  For  Distraininff  Goods — FirMe 

cufus. 

Trespass  for  breakbg  and  entering 
plaintiff's  dwelling-hduse,  locking  the 
doors,  and  expelling  the  plaintiff. 
Plea,  justifying  all  the  trespasses  ex- 
cept the  expulsion  under  a  distress  for 
rent,  alleg^g  that  defendant  kept  and 
impounded  it  in  ihe  dwelling-house, 
&C.9  and  in  order  safely  to  impound 
and  keep  it,  necessarily  locked  and 
fastened  the  doors  of  the  dwelling- 
house,  and  afterwards  caused  the  goods 
to  be  duly  appraised  and  duly  sold  in 
satisfaction  of  the  rent  and  costs  of 
distress  and  sale.  Replication,  that 
defendant  broke  &c  the  house,  locked 
the  doors,  and  seized,  took,  and  con- 
verted the  goods  of  his  own  wrong  and 
for  another  and  different  purpoee  than 
that  mentioned  in  the  plea,  i.  e.  for  the 
purpose  of  ejecting  &c.  the  plaintiff 
from  the  possession  of  the  dwelling- 
house,  concluding  with  a  verification. 
Demurrer.  Semhlej  that  the  replica- 
tion was  bad  for  not  traversing  de- 
fendant's entry  for  the  purpose  of 
distraining,  and  concluding  to  the 
country,  instead  of  raising  an  imma- 
terial issue  on  the  intention  of  the  de- 
fendant in  entering. 

SembUi  also,  that  the  plea  need  not 
aver  notice  of  the  distress,  with  the 
cause  of  the  takingi  to  hate  been  gireni 


according  to  2  W.  ft  M.,  sess.  l,e.5, 
8. 1,  and  that  the  plea,  having  per- 
fectly answered  the  seizure,  wag  not 
rendered  bad  in  substance  by  go- 
ing  on  unnecessarily  to  answer  mat- 
ters of  mere  aggravation  laid  in  the 
declaration,  vis.  the  conversion  of 
plaintiff's  goods. 

Held,  SaX  the  plea  should  haye 
shewn  that  the  house,  or  that  part  of 
it  of  which  the  doors  were  locked,  was 
the  most  fit  and  convenient  place  for 
securing  the  distress,  or  the  tenant 
might  be  improperly  kept  out  of  pos- 
session.    Wooae  V.  Durrant^       149 

POOR-RATE. 

Warrant  of  Distreea/or^  Form  of-^ 
Publication  oflLate* 

A  warrant  of  distress  for  poor-rates 
need  not  in  terms  state  that  the  re- 
fusal to  pay  the  rate  was  proved  iipoR 
oath  ;  it  is  enough  to  state  that  it  was 
<fu2y  proved.  The  misrecital,  in  a  war- 
rant of  distress  for  poor-rates,  of  the 
date  of  the  rate,  is  not  material. 

Under  1  Vict.  c.  45,  it  is  a  sufficient 
publication  of  a  poor-rate  if  a  copy  of 
it  be  affixed,  before  divine  service,  on 
the  Sunday  next  after  its  allowance, 
on  tiie  principal  or  most  usual  door 
of  all  the  churches  and  chapels  of  the 
Established  Church  within  the  parish, 
in  which  divine  service  is  performed. 
It  is  not  necessary  to  publish  it  on  ail 
the  doors  of  any  church  or  chapel; 
nor  on  the  door  of  a  church  or  chapel 
in  which  divine  service  has  ceased  to 
be  performed;  nor  on  the  door  of  any 
building,  not  being  a  church  or  chapel| 
in  which  divine  service  is  performed. 
Ormerod  v.  Chadwick^  367 

PRACTICE. 

Sei  Costs. 

SciftE  Facias. 

(1).  Appearance  see.  Stat* 
Whete  a  plaintiff  sues  m  person,  he 
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may  in  petsdii  appear  fbr  the  defend- 
ant, 9ec.  stat^  although  that  case  is  not 
provided  for  in  the  forms  given  in 
the  schedule  to  the  2nd  section  of  the 
Uniformity  of  Process  Act,  2  Will. 
4,  c  39.  Smith  v.  fFedderbume^  104 

(2).  Time  to  plead^*^  Peremptory  " 

Order. 

An  order  ••peremptory"  for  time 
td  plead  does  not  preclude  the  defend- 
ant from  again  applying  by  summons 
for  further  time ;  and  if  he  take  out 
such  further  summons,  judgment 
signed  for  want  of  a  plea  after  the 
summons  is  returnable  is  irregular. 
Beaeley  v.  Bailey^  56 

(3).  Striking  out  Demurrer. 

On  a  rule  for  strilcinff  out  a  demur- 
rer, under  Reg.  Gen.,  Hil.,  4  Will.  4, 
r.  2,  the  Court  set  it  aside  and  struck 
out  the  pleadings  connected  with  it, 
the  defendant  to  pay  plaintiff's  costs  of 
preparing  for  trial  and  attending  to 
try  the  cause,  and  of  the  application 
to  set  aside  the  demurrer,  and  take 
short  notice  of  trial ;  or  judgment  to  be 
for  plaintiff  on  the  whole  record. 
Tucker  v.  Bameeleyj  54 

(4).  Time  for  Motion  for  new  Trial. 

Leave  was  given  to  a  defendant  to 
move  for  a  new  trial  after  the  first 
four  days  of  a  term ;  but  the  name  of 
the  case  was  Hot  inserted  in  the  ^*  new 
trial  motion  paper,"  nor  was  any  notice 
of  the  circumstances  given  to  the  plain- 
tiff. The  plaintiff  signed  judgment 
on  the  fifth  day  of  the  term.  A  rule 
for  a  nonsuit  or  new  trial  was  after- 
wards served  on  the  plaintiff's  at- 
torney. A  rule  was  granted  to  dis- 
charge that  rule,  but  was  ordered  to 
stand  over  till  the  merits  of  the  first 
granted  rule  should  be  disposed  of. 
The  defendant's  proper  course  would 
have  been  to  have  moved  to  set  aside 
the  judgment.    Idoyd  v.  Berkovitz^ 

31 


(5).  bieto/ntinuanee. 

After  judgment  for  defendant  oh 
demurrer  to  one  of  several  counts,  the 
plaintiff  took  out  a  side-bar  rule  td 
discontinue  the  action  generally,  (see 
feeg.  Gen.,  Hil.,  2  Will.  4,  art.  106). 
The  defendant's!  costs,  not  of  the  de- 
murrer only,  under  3  &  4  Will.  4,  c. 
42,  s.  34,  but  of  the  whole  action, 
were  taxed  on  the  rule  to  discontinue, 
treating  that  rule  as  the  termination 
of  the  action,  and  were  received  by 
defendant's  attomies  as  defendants 
costs  '<on  discontinuance  of  the  ac- 
tion." Judgment  was  entered  up  oil 
the  record  for  the  defendant  on  the 
first  count  only: — tield^  that  the  dis- 
continuance, being  issiied  after  judg- 
ment without  leave  of  the  Court,  was 
irregular,  and  that  the  judgment  ii^as 
also  irregular.  The  judgment  was 
set  aside  without  costs.  Benton  v. 
Polkinghomei  8 

(6).  Nonproe. 

After  leave  given  to  amend  the  de- 
claration upon  payment  of  costs,  the 
defendant  did  not  serve  a  rule  to  plead 
several  matters,  or  produce  to  the 
Master  the  draft  pleas  as  meant  to  be 
amended,  with  6«.  %d.  costs  for  amend- 
ment The  plaintiff  replied  to  the  old 
pleas,  and  made  up  and  delivered  the 
issue,  with  notice  of  trial,  though  the 
defendant  was  not  under  terms  to  re- 
join gratis.  The  delivery  of  the  issue 
was  set  aside ;  but — Held^  that,  as  no 
production  of  the  intended  new  plea^ 
took  place  on  taxing  the  costs  of 
amendment,  the  defendant  had  no  right 
to  sign  judgment  of  non  pros.  BieK" 
worth  V.  JDaweSf  440 

(7).  Judgment  as  in  case  ofNoneuit. 

1.  An  action  of  debt  was  brought 
in  the  joint  names  of  the  official  and 
trade  assignees  of  a  bankrupt,  but 
without  the  knowledge  or  consent  of 
the  fbrmer,  who,  as  soon  as  he  was 
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made  acquainted  with  it,  obtained  a 
rule  against  his  co-plaintiff,  to  stay 
the  proceedings  until  he  gave  security 
for  the  costs.  This  rule  was  made 
absolute,  and  served  on  the  defendant 
in  the  action.  The  cause  had  stood 
for  trial  at  the  sittings  in  the  same 
term,  but  had  been  made  a  remanet  to 
the  sittings  after  the  term,  on  the  ap- 
plication of  the  defendant,  on  the 
ground  of  the  absence  of  a  material 
witness.  At  the  latter  sittings  the 
record  was  withdrawn: — Held,  that 
the  defendant  was  entitled  to  move  for 
judgment  as  in  case  of  a  nonsuit. 

The  Court  will  discharge  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  on 
a  peremptory  undertaking  to  try  given 
by  one  of  two  plaintiffs,^  though  the 
other  protests  against  it.  Laws  v. 
Boti,  362 

2.  Judgment  as  in  case  of  nonsuit 
may  be  moved  for  by  one  of  several 
defendants,  though  other  defendants 
have  moved  for  costs  of  the  day  for 
not  proceeding  to  trial.  Bridgeford 
V.  Wiseman^  439 

(8).  Staying  Proceedings  in  second 
Action  for  same  Cause, 

Where,  in  an  action  of  debt  for 
work  and  labour,  the  plaintiff  obtain- 
ed a  verdict,  but  the  Court  granted 
a  new  trial,  on  the  ground  that  he 
ought  to  have  declared  specially,  and 
he  thereupon,  without  discontinuing 
that  action,  brought  another  for  the 
same  cause  in  assumpsit,  declaring 
specially,  the  Court  stayed  the  pro- 
ceedings in  the  latter  action  until  the 
former  was  disposed  of.  Haigh  v. 
Paris,  144 

PRINCIPAL  AND  SURETY. 

1.  The  plaintiff,  a  shareholder  in  a 
banking  company,  became  a  surety 
for  advances  to  be  made  by  the  com- 
pany to  the  defendant.  The  defend- 
ant afterwards  executed  a  composi- 


tion* deed,  to  which  the  plaintiff  and 
the  banking  company  were  parties, 
whereby  he  assigned  his  property  to 
trustees  for  the  benefit  of  his  credi- 
tors ;  and  this  deed  contained  a  stipu- 
lation for  a  reserve  of  remedies 
against  sureties  for  the  defendant. 
The  plaintiff  having  been  compelled 
to  pay  the  debt  to  the  banking  com- 
pany— Held,  that  he  was  entiUed  to 
recover  back  the  amount,  in  an  action 
for  money  paid,  from  the  defendant. 
Kearsley  v.  ColCf  128 

2.  The  defendant  entered  into  a 
bond  to  the  plaintiffs  in  the  penal 
sum  of  250/.,  which  recited,  that, 
whereas  R.  J.  had  agreed  to  become 
tenant  to  the  plaintiffs  of  a  pubUc- 
house,  and  it  was  stipulated,  on  the 
letting,  that  R.  J.  should  take  from 
the  plaintiffs  all  the  ale,  spirits,  &c. 
which  should  be  consumed  on  the 
premises,  and  that  he  should  become 
bound  with  a  surety  to  pay  for  all 
ale,  &C.  which  he  should  receive  from 
the  plaintiffs,  to  the  amount  of  50/., 
before  he  should  have  a  fresh  supply 
from  them  of  the  same,  and  so  should 
continue  to  do  from  time  to  time,  so 
long  as  he  should  continue  tenant  of 
the  plaintiffs ;  and  that,  when  he  should 
cease  to  be  such  tenant,  the  surety 
should  be  liable  to  the  plaintiffs  for 
such  sum,  not  exceeding  50/.,  which 
the  said  R.  J.  should  or  might  then 
owe  to  the  said  plaintiffs,  for  ale,  &c 
supplied  by  them  to  him.  The  con- 
dition then  was,  that,  if  R.  J.  should 
from  time  to  time  pay  the  plaintiffs 
for  all  the  ale,  &c.  which  he  should 
from  time  to  time  have  had  from  them, 
at  an  amount  not  exceeding  50/.,  be- 
fore he  should  have  had  a  fresh  sup- 
ply of  the  same,  and  when  he  should 
become  indebted  to  them  in  that  sum ; 
and  if  the  said  R.  J.  should  pay  the 
plaintiffs  all  sum  and  sums  of  money 
which  he  should  owe  them  for  ale,  &&, 
not  exceeding  50/.,  when  he  should 
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to  be  their  tenant,  the  bond  to 
be  Toid : — Held^  that  under  this  bond 
the  surety  was  not  liable  for  any  sum, 
not  exceeding  50/.,  which  R.  J.  might 
owe  the  plaintiffs  at  the  end  of  the 
tenancy,  although  he  might  have  had 
from  them  a  further  supply  of  ale,  &c. 
at  a  time  when  he  owed  them  50/. 
and  upwards.    SeUer  v.  Jonea^     112 

PROCESS. 

I.  Writ  of  Summons. 

(1).  Description  of  Defendant. 

The  copy  of  a  writ  of  summons, 
served  on  Uie  defendant,  described  him 
as  ^*  J.  S.,  late  of  B.,  in  the  county  of 
York,  but  now  in  the  Castle  in  the 
ctfy  of  York:**— Held  sufficient,  it 
not  being  shewn  that  there  was  not  a 
place  called  the  Castle  within  the  dty 
of  York,  though  it  was  sworn  that 
York  Castle  is  in  the  county  of  York. 
Balman  v.  Sharps  98 

^2).  Service  ofy  in  Action  against 
Corporation, 

Service  of  a  writ  of  summons  on  a 
clerk  in  the  office  of  the  secretary  of 
a  corporation  aggregate,  is  not  suffi- 
cient service  on  the  ''  clerk  or  secre- 
tary,- under  2  Will.  4,  c.  89,  s.  18, 
8o  as  to  authorise  a  motion  for  a  dis- 
tringas, or  to  enter  an  appearance  for 
ihe  defendants.  Wcdtonj,  Universal 
Salvage  Co.,  438 

(8).  Amen^nent  to  save  Statute  of 
Limitations. 

In  an  action  by  the  assignees  of  a 
bankrupt  against  the  public  officers  of 
a  banking  company,  to  recover  money 
alleged  to  have  been  received  from  the 
bankrupts  in  the  year  1840,  the  Court, 
in  order  to  save  the  Statute  of  Limi- 
tations, allowed  the  writ  of  summons 
to  be  amended,  by  stating  the  charac* 
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ter  of  the  plaintiffs  and  defendants. 
Christie  y.BcU,  669 

II.  Bailable  Capias. 

Fortn  of. 

Where,  in  a  writ  of  capias,  and  in 
the  copy  thereof  served  on  the  defend- 
ant, it  was  directed  to  the  sheriffs,  in- 
stead of  the  Sheriff  of  Middlesex  :^- 
Heldf  that  thb  was  an  irregularity ; 
that  though  the  Court  or  a  judge 
might  amend  the  writ,  they  had  no 
power  over  the  copy;  and  that  the 
defendant  was  entitled  to  his  discharge, 
though  the  writ  was  amended,  on  die 
ground  of  the  variance  from  it  of  the 
copy.    Moore  v.  Maganf  95 

III.  Ca.Sa. 

(1).  Execution  of,  after  Death  of 
Judgment  Creditor. 

A  writ  of  ca.  sa.  issued  in  the  life- 
time of  the  judgment  creditor,  may 
be  executed  after  his  death.  ElUs  v. 
Chiffithy  106 

(2).  Discharge  from^  after  Death  of 
Judgmicnt  Creditor. 

In  June,  1828,  a  defendant  was 
taken  in  execution  upon  a  ca.  sa.,  and 
in  April,  1886,  the  plaintiff  died. 
The  Court  refused  to  discharge  the 
defendant  out  of  custody,  upon  his 
affidavit  that  he  had  been  informed 
and  believed  that  no  legal  personal 
representative  had  revived  the  action, 
or  had  taken  any  proceedings  what- 
ever since  the  death  of  the  plaintiff. 
Taylor  v.  Burgess,  781 

PROMISSORY  NOTE- 

See  Accord  and  Satisfaction. 
Bills  and  Notes,  1. 
Stamp,  8. 

RAILWAY. 
See  Particulars  of  Demand. 

M  M  M  7  M.  W. 


m       RAILWAY  ACT. 


RAII^WAY  ACT. 


RAILWAY  ACT. 

(1).    Validity  and  OwMtrueHm  of 
Byc'lato  under. 

By  6  Wm.  4,  c.  X.  (local),  the 
London  and  CFoydon  Railway  Com- 
pany was  incorporated.  By  s.  106, 
they  were  authariged  to  malm  bye- 
laws  fbr  the  good  government  of  their 
afiairs,  for^^regulating  their  proceed- 
ings, am}  ror  the  management  of  the 
iindertaking,  and  of  ti^  ofliears  and 
servants  of  the  eompany  in  ail  re- 
spects, *<and  to  impose  and  inflict 
mich  reasonable  fines  and  fbifeitares 
upon  all  persons  offending  against  the 
same  as  to  the  said  company  shall 
seem  meet,  not  exceeding  the  suqi  of 
5/.  for  each  offence  ;**  such  bye-laws 
to  be  <'  binding  upon  and  be  observed 
by  all  parties,"  provijed  U^ey  were 
not  repugnant  to  th^  laws  of  England, 
or  the  directions  of  the  act  B^  s. 
}48  the  company  were  empowered 
to  m^ke  orders  for  regpilating  the 
(ravelling  upon  and  use  of  t^e  rail- 
way, and  for  or  relating  to  travellers 
passing  thereon ;  ^ui;h  ordars  ^nd  re^ 
gulations  tp  b^  binding  npon  such 
travellers,  on  pain  of  rorfeiting  and 
paying  a  sum  not  exceeding  6^.,  which 
the  company  shall  attach  to  a  default. 
By  8.  lod,  penalties  and  forfeitures 
imposed  by  the  aety  or  by  any  6ye- 
iaWf  order,  or  rule  made  in  pursuance 
thereof,  might  be  recovered  in  a  sum- 
mary way  by  adjudication  of  justices, 
one-half  the  penalty  to  go  to  the  in- 
former, and  the  other  hdf  to  the 
company.  By  s.  165,  any  officer  or 
agent  of  the  company  may  seize  and 
detain  anv  person  whose  name  and 
residence  should  be  unknown  to  such 
officer  or  agent,  whq  shall  commit  any 
offence  against  the  act,  and  may  eonvey 
him  &c.  before  a  justice^  without  any 
warrant  or  other  authority  than  that  act. 
The  company  made  a  bye-law,  under 
their  common  seal,  by  whidi  each 
passei)g^s,  not  pfodwung  or  4eliver- 


ing  up  hb  ticket  on  l^nviog  the  com- 
pany's premise*  was  requu^  to  pay 
the  fare  frpi^  the  place  whence  the 
train  originally  starfed  ;r^ffeU^  tbst 
this  was  not  a  bye-law  imposmg  a 
^<  penalty  or  forfeiture  T  so  that  the 
npn-pro4uc^n  pf  » tiphet  on  l^vii^ 
the  company's  premises*  and  the  rsr 
fusal  tQ  pqy  t}ie  fsra  from  Uie  pUcs 
from  which  the  train  originally  started, 
did  not  authorise  the  arrest  of  the 
passenger. 

SemhUi  ibp  pnly  ppwiff"  to  appre- 
hend  given  by  sect.  165,  is  for  an 
offence  against  the  aot  itadf. 

QtiorCf  whether  thp  bye-law  was 
rea^on^hl^,  Chilton  v.  JwKfov  (M 
Croydon  Maffway  Cq^  212 

(2).  dctUmfar  OafU^CJ^e  pf 
ifndertakxng. 

^  bol4er  of  scrip  certjfieates  fpr 
shares  to  be  ^llottpd  at  a  future  Ifane 
by  a  contemplated  railway  company, 
pxecuted  the  subscriberii  agreement 
under  seal,  and  sold  his  scrip  m  the 
market  An  act  of  Parliament  was 
aftenrards  obttunad  for  maUog  thf 
railway,  and  his  name  was  registcKd 
as  a  shareholder  by  the  cpmpany  irith- 
put  hi^  sanction ; — Held^  that,  till  the 
name  of  the  vendee  of  the  shares  was 
registered  as  the  holder  of  them,  the 
Q)%inal  holder  was  liable  for  calls 
made  on  them  after  their  sale. 

The  subscribers'  agreement  was  for 
forming  a  compauy  to  make  a  railway 
^'from  D.  to  M.,  and  thence  to  A.» 
and  authorised  the  directors  to  do  all 
the  transactions  necessary  for  forming 
«  a  railway  fipom  D.  te  If.  and  A."  ft 
also  bound  the  subseribers  to  sabmit 
to  such  regqlatipos  as  might  b^  im- 
posed by  thp  legislaturPt  Tb9  fusi 
afterwaros  Qbtaine4  pmppw??«4  ^ 
company  to  buy  m)d  wprk  a  cam^ 
from  M*  to  A..,  a^d  to  wake  a  railway 
from  D,  tp  M,  pnly,  and  inpproaratej 
the  Companies'  Qlftuses  Con^u^WR 

ActySVict.  c  16  k7-^e6^  tbat  the  an* 
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deitakillg  tolictioti«dby  thdactwas  mi 
^b  different  from  that  pdihted  out  ill 
the  subsbtibers'  agteetnent  Us  to  sate 
fchfe  Bubscribel^  from  b^iug  botliid  b  j  it. 
Midland  Oreat  Wesietn  RaUuoay  Co. 
{Ir^htnd)  r.  Oordon,  804 

RAILWAY  COMPANY. 

See  EjcdTtelsitt. 
Interest,  Is 

RAILWAY  SCRIP. 
ISee  Stamp,  2. 

RAILWAY  SHARES. 

Ittegdl  Sdt^  of—Pl(fadinff. 

in  in  action  of  assumpsit  for  money 
haA  and  received,  the  defendant  plead- 
ed, as  to  d4/.  2«.  6d.y  parcel  &c.,  that, 
alter  tbe  passing*  of  ibe  7  ^  8  Vict.  c. 
no,  and  after  tbe  Ist  Novembet*, 
1844,  the  defendant,  as  the  broker 
and  agent  of  the  plaintiff,  sold  on  ac- 
count of  the  plaintiff  fifteen  strip 
shares  in  a  certain  joint-stock  com- 
pany, called  the  Boston^  Newarki  and 
Sheffield  Railway  Company,  for  94/. 
2e,  6d.  i  the  formation  of  which  eom<- 
pany  was  commenced  after  1st  No- 
vember, 1844,  and  which,  at  the  time 
of  such  sale,  was  a  joint-stock  com- 
pany within  the  provisions  of  the  said 
act,  that  is  to  say,  a  partnership  where" 
of  the  capital  was  agreed  and  intend- 
ed to  be  divided  into  shares,  &c., 
and  not  being  a  banking  company, 
Sbc,  [il^gaiiving  the  excepted  eases, 
ih^tioned  in  the  enacting  part  of  th({ 
7  ft  8  Viet,  c  110,  s.  8]  ;  atid  that 
the  94/.  29i  6(1.,  parcel  &c.,  was  money 
ifeedted  by  the  defendant  as  th^  pro- 
ceeds of  such  sale: — Held  bad^  on 
demurfer,  fdr  not  shewing  that  tho 
oomplttiy  was  a  railway  company^  the 
execution  of  whose  works  couJd  be 
carried  into  effe<it  without  th^  assist- 
altce  of  Parliament,  and  therefore 
not  within  the  provisioil  at  the  end  of 


the  y  &  8  Vict.  0. 1 10,  i*  2,  which  id, 
in  legal  effect,  aii  eiception. 

Sentbte,  that  if  the  sale  Had  been 
illegal,  tho  defbtidant,  the  brokef  iffhd 
negotiated  the  sale  and  reccflv^  the 
money,  had  no  right  to  set  up  the  ille- 
gality of  the  ttailtfacitibil  in  answer  to 
an  action  for  money  had  and  r^ieiv^, 
the  purchaser  not  having  insisted  on 
such  illegality^     Bun^fidd  v.  WiUoUi 

185 
RECEIPT. 

See  STAMPyd. 

SATISFIED  TERMS  ACT. 

See  PiNE< 

Limitation  Act,  Id. 

SCIRE  FACIAS. 

By  EtseeuM-^WHi  qfBrrer. 

A  plaliitiff  obtained  a  verdict,  sttb^ 
ject  to  a  special  case,  on  the  argument 
of  which  he  obtained  judgment  in  this 
coui-t  The  defendants  having  liberty 
to  ttmthe  <^i^e  into  a  special  verdict, 
did  so,  and  bi'du^t  a  vrrit  of  en-or 
into  the  Exchequer  Chamber.  Be« 
fore  the  argument  in  that  court  the 
plaintiff  died,  having  ttiade  R.  his  exe- 
eutof .  In  December,  1 845 j  the  jtldg- 
ment  of  this  Court  Was  affirmed  in  the 
Exchequet  Chamber.  The  defend^ 
ants  sued  out  a  writ  of  error  into  the 
House  of  Lords,  and  assigned  errors 
thereon ;  and  on  the  6th  of  March, 
1846,  petitioned  the  House  that  R. 
might  be  made  a  par^  to  the  writ  of 
error.  On  the  lltn  of  May  tho 
House  df  Lords  otdei^  the!  record  to 
bo  remitted  to  this  court  On  thci 
24th  of  August  the  defendants  dgain 
petitioned  the  House  of  Lords  that  R. 
might  be  made  a  party  to  the  judg- 
ment ;  but  nb  order  was  made  thereon. 
On  the  18th  of  November,  R.  sued 
out  a  scire  facias  to  have  execution. 
The  Court  refused,  on  the  application 
of  the  drfendants,  to  stay  all  proceed* 
ihgs  undei^  the  sdre  facias,  and  allotred 
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SLANDER. 


R.  to  sign  judgment,  with  a  stay  of 
execution  for  six  weeks,  to  enable  the 
defendants  to  sue  out  a  fresh  writ  of 
error.  Riddle  v.  Grantham  Canal 
Namgatum  Co.y  882 

SET-OFF. 
See  PARTicuLAas  of  Set-off. 

SHERIFF. 

Action  againaty  for  Extortion — 
Pleading. 

The  Stat.  29  Eliz.  c.  4,  (against 
extortion  by  sheriflfs,  &c.),  is  not  re- 
pealed by  the  1  Vict.  c.  55  ;  but  the 
only  effect  of  the  latter  statute  is  to 
exempt  from  the  penalties  of  the  sta- 
tute of  Elizabeth  the  cases  in  which 
the  sheriff  shall  take  no  larger  fees 
than  shall  be  allowed  by  order  of  the 
judges.  Therefore,  in  a  declaration 
on  the  case  for  extortion,  on  the  sta^ 
tute  of  Elizabeth,  it  is  not  necessary 
to  negative  the  defendant's  having  had 
authority  under  the  statute  of  ^ctoria 
to  take  the  fees  complained  of;  but 
that  is  matter  of  defence,  which  should 
come  by  way  of  plea. 

The  Court  would  not  take  judicial 
notice  that  an  order  of  the  judges*  al- 
lowing a  scale  of  fees  under  the  stat. 
1  Vict.  c.  55,  was  made  before  the 
time  of  the  alleged  extortion  stated  in 
the  declaration. 

The  declaration  stated  that  the  de- 
fendant levied,  out  of  goods  of  the 
plaintiff's  debtor,  a  certain  sum,  to  wit, 
28^  10s, ;  and  that  he  wrongfully  took 
from  the  plaintiff,  for  serving  and  exe- 
cuting the  execution,  a  large  sum,  to 
wit,  16/.,  the  same  being  a  larger  sum 
&c.  than  by  the  statute  limited,  of  and 
for  the  sum  so  levied,  that  is  to  say, 
a  large  sum,  to  wit,  the  sum  of  ISLy 
more  than  in  the  said  act  limited  in 
that  behalf.  SemhUy  that  this  alle- 
gation of  the  extortion  was  bad  in 
point  of  form;  for  that  the  poundage 
allowed  upon  this  levy  by  the  statute 


being  IL  8«.,  the  statement  that  the 
defendant  took  16^.,  and  that  that  sum 
was  excessive  by  15/.,  was  repagnant; 
and  if  the  words,  <^  to  wit,  the  sum  of 
15/.,**  were  rejected  as  surplusage, 
there  was  no  sufficient  allegation  of 
the  damage.     Pilkingtan  v.  Coohj 

615 

SLANDER. 

See  Plead  iNGy  III,  1. 

(1).  When  aeiianabU. 

The  use  of  words  imputing  an  in- 
dictable offence  is  actionable  or  not 
according  to  the  sense  in  which  thej 
may  fairly  be  understood  by  bystand- 
ers not  acquainted  with  the  matter  to 
which  they  relate,  or  which  may  ren- 
der them  a  privil^ed  communication; 
and  the  secret  intent  of  the  speaker  in 
uttering  them  in  the  presence  of  sudi 
bystanders  is  immateriaL  Hankin» 
eon  V.  BUby^  442 

(2).  €f  Person  in  his  Trade. 

An  action  of  slander  cannot  be 
maintained  by  a  lessee  or  renter  of 
tolls,  for  words  spoken  of  him  in  his 
character  of  contractor  of  tolls,  after 
he  has  ceased  to  contract  for  renting* 
the  tolls  respecting  which  the  words 
are  spoken.  Senile,  the  renting  of 
tolls  is  not  a  profession  or  tnide. 
Bellamy  v.  Bureh,  5dO 

(3).  Pleadings  in. 

Case. — Declaration  stated,  for  that 
whereas  i^e  defendant,  contriving  and 
wickedly  intending  to  injure  the  plam- 
tiff,  to  wit,  on  &C.,  in  a  certain  dis- 
course in  the  presence  of  &C.,  spoke 
and  published  of  and  concerning  the 
plaintiff  the  false,  malicious,  and  de« 
famatory  words  foUovring,  stating  the 
words,  and  averring  special  damage 
to  the  plaintiff  in  his  busInc88^- 
Held  bad,  on  special  demurrer,  for 
charging  the  grievances  to  have  been 
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committed  by  the  defendant  by  way 
o£  recital  only,  and  not  directly  or 
positively.     Broum  r.  ThurhWf     36 

SPECIAL  JURY. 

DUeharge  of  Rule  for^  where  Crown 
ie  interested* 

The  subjecf  8  right  to  try  a  case  by 
a  special  jury  is  not  affected  by  any 
suggestion  of  the  Attorney  or  SoUd- 
tor-general)  without  affidavit,  that 
the  Crown  is  interested  in  the  defend- 
ant's estate,  though  that  suggestion 
would  be  sufficient  to  obtain  a  trial  at 
bar.    Dunn  v.  Cox^  439 

STAMP. 

5^e  Lease,  1. 
Mortgage. 

(1).  Agreement  relating  to  Sale  of 

Goode, 

The  following  memorandum  was 
handed  by  defendant,  a  trader,  to 
plaintiff,  an  auctioneer: — << Memo- 
randum of  107/.,  had  by  me  of  S. 
(plaintiff),  being  an  advance  on  books 
sent  in  for  immediate  sale  by  auc- 
tion :"  signed  by  the  defendant.  The 
books  were  sold,  and  an  action  having 
been  brought  by  the  auctioneer  for 
a  balance  due  to  him  on  the  sale,  the 
above  memorandum  was  held  to  ^*  re- 
late to  the  sale  of  goods,''  and  there- 
fore to  be  admissible  in  evidence  with- 
out a  stamp,  under  the  exemption  in 
55  Geo.  3,  c.  184,  sched.,  tit  ^  Agree- 
ment,"   Southgate  v.  JBoAn,  34 

(2).  On  Agreement  for  Saite  of  Rail- 
way Scrip. 

Scrip  in  a  railway  company  is  not 
«  goods,  wares,  or  merchandise,"  with- 
in the  exemption  in  the  Stamp  Act, 
55  Geo.  3,  c.  184,  sched.,  pt.  3,  tit. 
«  Agreement." 

In  the  morning  of  a  day  the  de- 
fendant gave  the  plaintiff  a  verbal 
order  for  fifty  shares  in  a  railway 


company.  In  the  afternoon  of  the 
same  day  the  defendant  signed  a  me- 
morandum, that  he  had  bought  of  the 
plaintiff  fifty  shares  in  the  company, 
at  10/.  a  share ;  which  memorandum 
was  handed  to  the  plaintiff: — Held^ 
that  it  required  an  agreement  stamp. 
Knight  v.  Barbery  W 

(3).  Agreement — Promieeorg  Note 
— Receipt. 

In  an  action  for  money  lent,  &c.,  the 
following  document  was  tendered  in 
evidence: — '<  Berwick,  16th  March, 
1841.  170/.  Received  from  Mrs. 
B.  Taylor  the  sum  of  170/,  for  value 
received,  for  which  I  promise  to  pay 
her  at  the  rate  of  5/.  per  cent,  fhmi 
the  above  date.  A.  N.  Steele:" — 
Held^  not  to  require  a  stamp,  either 
as  a  receipt,  a  promissory  note,  or  an 
agreement  of  the  value  of  20/.  Tag- 
lor  y.  Steele^  665 

STATUTE. 

See  Burial  Fees. 

Condition  precedent. 
London  Coal  Act. 

STATUTE  OF  USES. 

A  deed,  which  may  operate  either 
at  common  law  or  under  the  Statute 
of  Uses,  cannot,  in  pleading,  be  relied 
on  as  operating  under  the  statute, 
unless  an  election  that  it  shall  so  ope- 
rate is  expressly  averred;  and  queere^ 
whether  an  entry  under  such  a  deed 
is  not  conclusive  of  an  election  that  it 
shall  operate  at  common  law. 

Semhley  under  a  grant  to  A.,  B., 
and  C,  their  cKeeutore^  &c.,  of  liberty 
to  get  the  coal  under  particular  closes 
till  all  the  coal  should  be  gotten,  an 
interest  passes  to  the  executors  of  the 
survivor,  provided  the  deed  operates 
under  the  Statute  of  Uses.  Haigh  v. 
Jaggar^  525 
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